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52356 Campaign Funds FEC announces 8-7-0 as
effective date for ruling regarding contributions to
and expenditures by delegates to national party
nominating conventions

52750 Motor Vehicles FTC proposes rule concerning
practices and information disclosure on used car
sales; comments by 10-7-80 (Part IV of this issue)

52542 Mass Transportation DOT/FRA proposes
guidelines for Federal fmancing of Amtrak;
comments by 9-22-80

52373 Income Tax Treasuryl/RS pro.ides final
regulations relating to investment in U.S. property
by controlled foreign corporations

52399 Income Tax Treasury/IRS proposes regulations
relating to deductibility of expenses in connection
with business use, or rental to others of dwelling
units

52371 Public Housing HUDJFHC implements certain
changes pertaining to continued operation of public
housing projects after completion of debt service for
the project; effective 9-15-80; comments by 10-6-80

52762 Housing HUD/CPD publishes interim rule
authorizing use of certain funds; effective 9-15-80;
comments by 10-6-80 (Part V of this issue)

CONTNUMED INSIOE
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Highlights

52442 Petroleum DOE/ERA issues notice of entitlement
program of crude oil cost data for November 1078
through May 1980

52441 Petroleum DOE intends to prepare environmental
impact statement on potential use of salt domes to-
store crude oil

52359 Natural Gas DOE/FERC exemptst certain small
industrial boiler fuel facilities from incremental
pricing

52538 Oil Pollution IJOT/CG solicits information
pertinent to study of large tank barges, comments
by 10-1-80

52408 Oil and Gas Exploration Interior/GS plans to
provide for the submission of a plan of operations
for leases in tht Western Gulf of Mexico; comments
by 9-8-8O

52411 Water Pollution Control EPA announces
availability of, and invites comments on, effluent
limitation guidelines for certain subcategories of
canned and preserved seafood processing point
source category; comments by 9-8-80

52676

52410

Air Pollution Control EPA prints requirements for
preparati6n, adoption, and submittal of
implementation plans; effective 8-7-80 (Part III of
this issue)

Surface Mining Interior/SMO extends comment
period until 8-18-80 on proposed rule to define
"surface coal mining operations" and "coal
processing plants"

52365 Highways and Roads DOT/F1HWAissues
requirements for certifying State enforcement on
size and weight laws on Federal-aid highway
systems; effective 10-1-80

52386 Freight DOT/CG revises tables which lt
flammable and'combustible bulk cargoes; effective
9-10-80

52397 Improving Government Regulations Justlce/DEA
issues semiannual agenda

52547 Sunshine Act Meetings

Separate Parts of This Issue

52628
52676
52750
52762

Part II, EPA
Part III, EPA
Part IV, FTC
Part V, HUD/CPD
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Sales practices for used cars. Federal Trade
Commission.
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
.published under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE

Office of the Secretary

7 CFR Part 2

Delegations of Authority by the
Secretary of Agriculture and General
Officers of the Department; Revision
of Delegations of Authority

AGENCY: Department of Agriculture.
ACTION: Final rule.

SUMMARY:. This document revises the
delegations of authority from the
Secretary to reflect the Assignment of
responsibility for Departmental energy
programs to the Assistant Secretary for
Rural Development and to the Director
of Economics, Policy Analysis and
Budget.
EFFECTIVE DATE: August 7,1980.
FOR FURTHER INFORMATION CONTACT:.
C. R. Hanna, Jr., Director, Management
Staff, U.S. Department of Agriculture,
Washington, D.C. 20250, (202) 447-6111.
SUPPLEMENTARY INFORMATION:'
Department-wide responsibility for
coordination, evaluation, and policy
development on energy issues has
heretofore been located in the Office of
the Secretary. Two actions are now
being taken to strengthen these
functions on a day-to-day basis. First,
authority to provide operational support
to Departmental efforts to encourage the
production of alternate fuels is being
transferred to the Assistant Secretary
for Rural Development. Second,
authority for Department policy
development and coordination and
allocation of scarce fuel resources is
being transferred to the Director of
Economics, Policy Analysis, and Budget.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, it is found upon good cause
that notice and other public procedures

with respect thereto are impractical and
contrary to the public interest, and good
cause is found for making this rule
effective less than 30 days after
publication in the Federal Register.
Further, since this rule relates to internal
agency management, it is exempt from
the provisions of Executive Order 12044,
Improving Government Regulations,
and, thus, does not require the
preparation of a regulatory impact
analysis.

Accordingly, 7 CFR Part 2 is amended
as follows:

Subpart C-Delegations of Authority
to the Deputy Secretary, the Under
Secretary for International Affairs and
Commodity Programs, Assistant
Secretaries and the Director of
Economics, Policy Analysis and
Budget

1. Section 2.23 is amended by adding a
new paragraph (g) to read as follows:

§ 2.23 Delegations of Authority to the
Assistant Secretary for Rural Development.
* * * • •

(g) Related to Energy.
(1) Provide Department-wide

operational support and coordination for
loan and grant programs to foster and
encourage the production of fuels from
agricultural and forestry products or by-
products

(2) Participate as a Department
representative at conferences, meetings
and other contacts including liaison with
the Department of Energy and other
government agencies and departments
with respect to implementation of
established Department energy policy.

(3) Serve as Co-Chairperson of the
Energy Coordinating Committee of the
DepartmenL

2. Section 2.27 is amended by adding
a new paragraph (h) to read as follows:
§ 2.27 Delegations of Authority to the
Director of Economics, Policy Analysis and
Budget.
• • • . *

(h) Related to energy. (1) Advise the
Secretary and other policy-level officials
of the Department on energy policies
and programs.

(2) Participate as the Department
representative at hearings, conferences,
meetings and other contacts with
respect to policy matters related to
energy, including liaison with the
Department of Energy and other

governmental agencies and
departments.

(3) Serve as Co-Chairperson of the
Energy Coordinating Committee of the
Department.

(4) Provide Department-wide
leadership in developing the agricultural
and rural components of the National
Energy Policy Plan.

(5] Develop and evaluate
Departmental energy policies and
strategies, including those regarding the
allocation of scarce resources.

(6) Review and evaluate Departmental
energy and energy-related programs and
progress.

(7) Work with the Assistant Secretary
for Governmental and Public Affairs to
maintain Congressional and public
contacts in energy matters, including
development of legislative proposals,
preparation of reports on legislation
pending in Congress, appearances
before Congressional Committees and
related activities.

(8) Incorporate into existing budgetary
systems and procedures the capabilities

,necessary to carry out functions and
responsibilities for USDA energy
planning, policies, and strategies,
including the management of funds
transferred to USDA from the
Department of Energy pursuant to
interagency agreements.

Subpart D-Delegatlos of Authority
to Other General Officers and Agency
Heads

3. Section 2.37 is hereby revoked and
reserved as follows:

§ 2.37 [Revoked and reserved]

Subpart I-Delegations of Authority by
the Assistant Secretary for Rural
Development

4. Section 2.70 is amended by adding a
new paragraph (a)(29) to read as
follows:

j 2.70 Administrator, Farmers Home
Administration.

(a) Delegations.
(29) Provide Department-wide

operational support and coordination for
loan and grant programs to foster and
encourage the production of fuels from
agricultural and forestry products or by-
products.
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Subpart K-Delegations of Authority
by the Director of Economics, Policy
Analysis and Budget

5. Section-2.84 is amended by revising
that part of paragraph (a) which
precedes j 2.84(a)(1) and adding npw
paragraphs (a)(13) thru (a)(18) to read as
follows:

§2.84 Director, Office of Budget, Planning
and Evaluation.

(a) Delegations. Pursuant to § 2.27 (a)
and (h), the following delegations of
authority are made by the Director of
Economics, Policy Analysis and Budget
to the Director, Office of Budget,
Planning and Evaluation:

(13) Provide Department-wide
leadership in developing the agricultural
and rural components of the National
Energy Policy Plan.

(14) Develop and evaluate
Departmental energy policies and
strategies, including those regarding the
allocation of scarce resources.
' (15) Review and evaluate

Departmental energy and energy-related
programs and progress.

(16) Represent the Director of
Economics, Policy Analysis and Budget
at conferendes, meetings, and other
contacts where energy matters are
discussed, including liaison with the
Department of Energy and other
governmental departments and
agencies.

(17) Work with the Assistant
Secretary for Governmental and Public
Affairs to maintain Congressional and
Public contacts in energy matters,
including development of legislative
proposals, preparation of reports on
legislation pending in Congress,
appearances before Congressional
Committees and related activities

(18) Incorporate into existing
budgetary systems and procedures the
capabilities necessary to carry out
functions and responsibilities for USDA
energy planing, policies, and strategies,
including the management of funds
transferred to USDA from the
Department of Energy pursuant to
interagency agreements.

I5 U.S.C. 301 and Reorganization Plan No. 2
of 1953)

Dated: August 1, 1980.
For Subparts C and D:

Bob Bergland,
Secretary of Agriculture.

Dated: August 1. 1980.
For Subpartl:

Alex P. Mercure,
Assistant Secretary for Rural Development.

Dated: August 1, 1980.

For Subpart K:
Howard W. Hjort,.
Director of Economics, PolicyAnalysis and
Budget.
[FR Doc. 80-23807 Fled 8-.0: 8:45 am]
BiLuNr cobE 3410-01-m

Agricultural Marketing Service

7 CFR Part 908
[Valencia Orange Regulation 658]
Valencia Oranges Grown in Arizona
and Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY. This regulation establishes
the quantity of fresh California-Arizona
Valencia oranges that may be shipped
to market during the period August 8-
August 14, 1980. Such action is needed
to provide for orderly marketing of fresh
Valencia oranges for this period due to
the marketing situation confronting the
orange industry.
EFFECTIVE DATE: August 8, 1980.
FOR FURTHER INFORMATION CONTACTr
Malvin E. McGaha, 202-447-5975.

SUPPLEMENTARY INFORMATION:
Findings.
This regulation is issued under the
marketing agreement, as amended, and
Order No. 908, as amended (7 CFR Part
908), regulating the handling of Valencia
oranges grown in Arizona and
designated part of California. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). The action is based upon the
recommendations and information
submitted by the Valencia Orange
Administrative Committee and upon
other available information. It is hereby
found that the action will tend to
effectuate the declared policy of the act.

This action is consistent with the
marketing policy for 1979-80 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a public meeting on January 22,1980.
A final impact analysis on the marketing
policy is available from Malvin E.'
McGaha, Chief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

The committee met again publicly on
August 5, 1980 at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
Valencia oranges deemed advisable to

be handled during the specified week.
The committee reports the demand for
Valencia oranges has decreased.

It is further found that there Is
Insufficient time between the date when
information became available upon
which this regulation is based and when
the action must be taken to warrant a
60-day-comment period as
recommended in E.O. 12044, and that It
is impracticable and contrary to the
public interest to give preliminary
notice, engage in public rulemaking, and
postpone the effective date until 30 daya
after publication in the Federal Register
(5 U.S:C. 553). It is necessary to
effectuate the declared purposes of the
act to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time.

Section 908.958 is added as follows:

§ 908.958 Valencia Orange Regulation 650.
Order. (a) The quantities of Valencia

oranges grown in Arizona and
California which may be handled during
the period August 8, 1980 through
August 14, 1980, are established as
follows:

(1) District 1: 329,000 cartons;
(2) District 2:371,000 cartons
(3) District 3: Open Movement.
(b) As used in this section, "handled,"

"District 1," "District 2," "District 3,"
and "carton" mean the same as defined
in the marketing order.
(Secs. 1-19, 48 Stat. 31, as amended: 7 U.S.C.
601-674)

Dated: August 6,1980.
Charles R. Brader,
Director, Fruit and Vegetable Division,
Agricultural Marketing Service.
[FR Doc. 80-24027 Filed 8-6-80 11:42 aml
SILNG CODE 3410-02-M

FEDERAL ELECTION COMMISSION

11 CFR Parts 100 and 110
[Notice 1980-26]

Contributions to and Expenditures by
Delegates to National Nominating
Conventions; Effective Date

AGENCY: Federal Election Commission.
ACTION: Final rule: announcement of
effective date.

SUMMARY: On May 23, 1980, (45 FR
34865) The Commission published the
text of regulations to govern the
application of the Federal Election
Campaign Act of 1971, as amended (2
U.S.C. 431, et seq.), to contributions to
and expenditures by delegates to
national party nominating colventions.
The Commission announces that these
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regulations are effective as of August 7,
1980.
EFFECTIVE DATE: August 7.1980.
FOR FURTHER INFORMATION CONTACT:.
Ms. Patricia Ann Fiori, Assistant
General Counsel, 1325 K Street, N.W.,
Washington, D.C. 20463, (202] 523-4143.
SUPPLEMENTARY INFORMATION: 2 U.S.C.
438(d) requires that any rule or
regulation proposed by the Commission
to implemeht Chapter 14 of Title 2,
United States Code be transmitted to the
Speaker of the House and the President
of the Senate prior to final promulgation.
If neither House of Congress
disapproves the regulation within 30
legislative days after its transmittal, the
Commission may finally prescribe the
regulation in question. The regulations
being made effective by this notice were
transmitted to Congress on May 14,
1980. Thirty legislative days expired in
the Senate as of June 28,1980, and in the
House as of July 21,1980.

Announcement of Effective Date

11 CFR 100.5(e)(5], 110.5(d) and 110.14,
as published at 45 FR 34867-34868, are
effective as of August 7,1980.

Dated. August 4,1960.
Max L. Friedersdorf,
Chaiman, Federal Election Commission.
WR Do. 8D-.23 Filed 9-8-f &45 am]
BILUNG CODE 6715-01-M1

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 80-NW-38-AD. Amdt 39-3871]

Airworthiness Directives; Boeing
Model 727 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This Amendment revises
Airworthiness Directive (AD) 78-24-05
which requires inspection for
interference between the escape slide
girt bar and the mid-cabin galley door.
The requirement for repeat inspections
is eliminated if a high lift gate
modification is incorporated on the mid-
cabin galley door.
DATE: Effective date August 18,1980.
ADDRESSES: The service bulletins
specified in this directive may be
obtained upon request to Boeing
Commercial Airplane Company, P.O.
Box 3707, Seattle, Washington, 98124.
These documents may be examined at
FAA Northwest Region, 9010 East

Marginal Way South, Seattle,
Washington. 98108.
FOR FURTHER INFORMATION CONTACT.
Mr. Roger S. Young Airframe Section,
ANW-212, Engineering and
Manfacturing Branch, FAA Northwest
Region, 9010 East Marginal Way South,
Seattle, Washington 98108, telephone
(206] 767-2516.
SUPPLEMENTARY INFORMATION:
Amendment 39-3355 (43 FR 56017) AD
78-24-05, requires inspection for
interference between the escape slide
girt bar and the mid-cabin galley door.
The manufacturer has developed a
modification to the door gate which will
provide for more clearance between the
girt bar and galley door and thus
prevent interference.

Since this regulation is relieving in
nature and imposes no additional
burden, it is found that notice and public
procedure hereon are unnecessary, and
the amendment may be made effective
in less than 30 days.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by amending Airworthiness Directive
78-24-05, (Amdt. 39-3355,43 FR 56017]
as follows:

By amending Paragraph C to read:
"C. Repeat the inspections, described

in paragraph A, at intervals not to
exceed 1,500 flight hours time-in.service
or one (1) year from the last inspection,
whichever comes first, unless the galley
door is modified as described in Boeing
Service Bulletin 727-25-A247, Revision
2, paragraph Ill, part 11, or later FAA
approved revisions, or in a manner
approved by the Chief, Engineering and
Manufacturing Branch, FAA Northwest
Region. This modification is terminating
action for this AD."

The manufacturer's specifications and
procedures identified and described in
this directive are incorporated herein
and made a part hereof pursuant to 5
U.S.C. 552(a)(1).

All persons affected by this directive
who have not already received these
documents from the manufacturer, may
obtain copies upon request to Boeing
Commercial Airplane Comany, P.O. Box
3707, Seattle, Washington 98124. These
documents may also be examined at
FAA Northwest Region. 9010 East
Marginal Way South, Seattle,
Washington, 98108.

This amendment becomes effective
August 18, 1980.
(Secs. 313(a), 60L and 603, Federal Aviation
Act of 1958. as amended (49 U.S.C. 1354(a).
1421, and 1423); Sec. 6[c). Department of

Transportation Act (49 U.S.C. 165(c]; and 14
CFR 11.M9))

Note-'he FAA has determined that this
document involves a regulation which is not
considered to be significant under the
provision of Executive Order 12044. as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034: February 26, 9M.

Issued In Seattle, Washington, on July 29.
1980.

The incorporation by reference provisions
in the document were approved by the
Director of the Federal Register on June 19,
196?,
E. O'Connor,
Acting Directo. Northiest Rsiovn.
IFRa D:8-; 0 F-0ed I6-.- &45 am)

1LL coO M 4o-13-U

14 CFR Part 39

[Docket No. 80-NW-22-AD, Amdt 39-3867]

Airworthiness Directives: Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA], DOT.
ACTION: Final rule.

SUMMARY-. FAA Airworthiness Directive
(AD) 79-17-02 (Arndt. 39-3526; 44 FR
46782), requires repetitive inspection of
7079-1O aluminum lower cargo door sill
truss and latch support fittings on
Boeing Model 747 airplanes, and also
requires that those fittings be replaced
with 7075-773 fittings by April 1,1982.
This amendment decreases the
repetitive inspection interval for the
affected fittings, but eliminates the
requirement that they be replaced.
DATES.. Effective date September 13,
1980.
FOR FURTHER INFORMATION, CONTACT:.
Mr. William M. Perrella, Airframe
Section, ANW-212, Engineering and
Manufacturing Branch, FAA Northwest
Region, 9010 East Marginal Way South,
Seattle. Washington 98108, telephone
(206) 767-2516.
SUPPLEMENTAL INFORMATION:

History

Following several reported instances
of cracks in the lo,;er cargo door sill
truss and latch support fittings on
Boeing Model 747 airplanes, AD 79-17-
02 was issued, requiring inspection and
eventual replacement of affected
-fittings. The inspections conducted
pursuant to AD 79-17-02 have shown
significant variations between operators
in the incidence of stress corrosion
cracks. To date, there have been no
instances where cracks have resulted in
fitting failures.

5M357
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Public Participation

A petition was received from the Air
Transport Association of America, on
behalf of numerous operators, for an
amendment to AD 79-17-02 which
would delete the requirement for
replacement of the 7079-T6 fittings. The
FAA determined to issue a Notice of
Proposed Rule Making (NPRM),
proposing to delete the mandatory
replacement requirement..Due to the
unpredictable nature of the stress
corrosion as demonstrated by the -
varying inspection reports from differen
operators, and in view of the proposal tc
allow indefinite use of the 7079-T6
fittings, the FAA incorporated into the
proposal a decrease in the repetitive
inspectiofi interval for the fittings which
are not replaced, from 2,000 flight hours
to 1,200 flight hours, An NPRM was
published in the Federal Register (45 FR
27770) on April 24, 1980. All interpsted
parties have been given an opportunity
to participate in the making of this
amendment, and due consideration has
been given to all matters presented.
Nine comments were received.

Discussion of Comment

One commenter responded in favor of
the proposed amendment. All of the
others agreed with the proposed
deletion of the mandatory replacement
requirement, but suggested varying
reinspection intervals, including: 1,350
hours; 250 days; and 4,000 hours or 12
months.

The first two inspections conducted
pursuant to AD 79-17-02 show a
significant variation among operators in
the incidence of stress corrosion cracks.
This is to be expected due to different
operational environments. Based on the
results of these inspections, the FAA
does not believe that a 2,000 hour -

interval is adequate for all cases, but
that a 1,200 hour interval will assure an,
acceptable level of safety. H'"weve,
amended paragraph (D) is incorporated
into the AD which will permit alternate
inspections depending on an operators
individual circumstances,-including type
and quality of inspection, operating
environment, corrosion treatment
program, and service experience.

This amendment allows operators to
make one more inspection at the 2,000
flight hour interval originally specified
in AD 79-17-02, measured from the last
inspection conducted prior to the
effective date of this AD, before
complying with the 1,200 flight hour
repetitive inspection interval required
by this amendment.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 3913) is amended
by amending Airworthiness Directive
number 79-17-02 (Amdt. 39-3526, 44 FR
26782), as follows:
Boeing: Applies to model.747 airplanes.

1. Amend paragraph C to read:
"C. Repeat the inspection in accordance

with paragraph A at intervals not to exceed
1,200 flight hours, until all affected fittings are
replaced with 7075-T73 fittings. Apply BMS-
3-23 or equivalent to the internal lower sill
areas after each inspection. Operators may
make one more inspection at an interval not
exceeding.2,000 flight hours (as required by
AD 79-17-02, Amendment 39-3526, 44 FR
46782), measured from the last inspection
conducted prior to the effective date of this
Amendment, before complying with the 1,200
hour repetitive inspection."

2. Amend paragraph D to read.
"D. Upon request of an operator, an FAA

Maintenance Inspector, subject to the prior
approval by the Chief, Engineering and
Manufacturing Branch, FAA Northwest
Region, may adjust the repetitive inspection
intervals specified in this AD if the request
contains substantiating data to justify such
adjustment."

This amendment becomes effective
September 13, 1980.
(Secs. 313(a), 601, and 603. Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423]; Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.89)

Note.-The FAA has determined that this
document involves a regulation which is not
considered to be significant under the
provision of Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 1134; February 26,1979):

Issued in Seattle, Washington, on July 25,
1980.
David E. Tones,
Acting Director, Northwest Region.
[FR Doc. 80-23638 Filed 8-6-81, &.45 am]

SBIWuNG CODE 4910-13-M

14 CFR Part 97

[Docket No. 20573; Amdt. No. 1170]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
-- Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SlAPs) for operations at certain

airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of
changes occurring In the National
Airspace System, such as the
commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.
DATES: An effective date for each SIAP
is specified in the amendatory
provisions.
ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination-1. FAA Rules
Docket, FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, D.C. 20591; 2. The FAA
Regional Office of the region in which
the affected airport is located; or 3. The
Flight Inspection Field Office which
originated the SLAP.

Forpurchase-Individual SIAP copies
may be obtained from: 1. FAA Public
Information Center (APA-430), FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, D.C. 20591; or 2. The FAA
Regional Office of the region in which
the affected airport is located.

By Subscription-Copies of all SlAPs,
mailed once every 2 weeks, may be
ordered from Superintendent of
Documents, U.S. Government Printing
Office, Washington, D.C. 20402. The
annual subscription price Is $135.00.
FOR FURTHER INFORMATIQN CONTACT.
Lewis'O. Ola, Flight Procedures and
Airspace Branch (AFO-730), Aircraft
Programs Division, Office of Flight
Operations, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone (202) 426-8277.
SUPPLEMENTARY INFORMATION: This
amendment to Part 97 of the Federal,
Aviation Regulations (14 CFR Part 97)
prescribes new, amended, suspended, or
revoked Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP Is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR Part 51, and §97,20
of the Federal Aviation Regulqtions
(FARs). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260-4
and 8260-5. Materials incorporated by
reference are available for examination
or purchase as°stated above.

The large number of SIAPs, their
complex nature, and the need for a
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special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
document is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SLAPs. This amendment also identifies
the airport, its location, the procedure
identification and The amendment
number.

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SLAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice to Airmen
(NOTAM) as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days. For the remaining SIAPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SLAPs, the TERPs criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SLAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SLAPs
is unnecessary, impracticable, or
contrary to the public interest and,
where applicable, that good cause exists
for making some SLAPs effective in less
than 30 days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 G.m.t. on the dates
specified, as follows:

1. By amending § 97.23 VOR-VOR/
DME SIAPs identified as follows:

* * * Effective September 18, 198.

Columbus. TX-Columbus. VOR-A. Arndt. 2
cancelled
* * * Effective September 4, 1980.

Durhamville, NY-Kamp. VOR Rwy 28,
Original

Note.- The FAA published an amendment
in docket No. 20480. amdt. No. 1167 to part 97
of the Federal Aviation Regulations (vol. 45
FR No. 127 Page 43699; dated June 30.1900]
under section 97.23 effective August 7,1980,
which is hereby amended as follows:
Marshfield. MA-Marshfield. VOR-A. amdL
3 is rescinded. Marshfield, MA-Marshfield.
VOR-A, amdL 2 remains in effect.

2. By amending § 97.25 SDF-LOC-
LDA SIAPs identified as follows:

* * *EffectiveJuly17,1980.

Hawthorne, CA-Hawthorne Muni, LOC Rwy
25, Amdt. 5

3. By amending § 97.27 NDB/ADF
SIAPs identified as follows:

* * *Effective September 18, 1980.

Clarendon, TX-Clareidon Munii NDB Rwy
1, Original

Houston. TX-David Wayne Hooks
Memorial, NDB Rwy 35L, Original

New Braunfels, TX-New Braunfels Muni.
NDB Rwy 22. Original

Pleasanton, TX-Pleasanton Muni, NDB-A.
Amdt. 4
* * *Effective September 4, 1980,

St. Paul Island, AK-SL Paul Island, NDB-3
Rwy 36, Original

New Bedford, MA-New Bedford Munl NDB
Rwy S, Amdt. 6

Rota Island, Mariana Is.-Rota Intl, NDB Rwy
9, Original

Rota Island, Mariana Is.-Rota Intl. NDB Rwy
27, Original
* * *Effective July 24, 1980.

Ontario. CA-Ontario Intl, NDB Rwy 25R,
Amdt. 29, cancelled

Clinton, OK-Clinton-Sherman, NDB Rwy
17R, Amdt. 6

4. By amending § 97.29 ILS- LS
SIAPs identified as follows:

* * * Effective September 4, 1980.

New Bedford, MA-New Bedford Munl, ILS
Rwy 5. Amdt. 15
* * * Effective July 24, 1980.

Ontario CA-Ontario Intl, U.S Rwy 25R,
Amdt 31

Clinton, OK-Clinton-Sherman. US Rwy 17R.
Amdt. 2
Note.- The FAA published an amendment

in docket No. 20409, amdt. No. 1166 to part 97
of the Federal Aviation Regulations (vol. 45
FR No. 115 page 39838; dated June 12 1980)
under section 97.29 effective July 10, 1980,
which is hereby amended as follows: Minot.
ND-Minot Intl, US Rwy 3L. amdL 4 Is
changed to Minot, ND-Minot Intl, ILS Rwy
31. amdL 4.

5. By amending § 97.31 RADAR SIAPs
identified as follows:

* * *Effective September 18, 1980.

El Paso. TX-El Paso Int. RADAR 1, Amdt.
10

6. By amending § 97.33 RNAV SLAPs
identified at follows:

' * *Effective September 18,1980.
Dickinson. ND-Dickinson Municipal. RNAV

Rwy 14. Original
Dickinson, ND-Dickinson Municipal. RNAV

Rvy 32. Original
(Secs. 307.313(a). 601, and 1110, Federal
Aviation Act of 1958 (49 U.S.C. §§ 1348.
1354(a). 1421. and 1510): Sec. 6(c). Department
of Transportation Act (49 U.S.C. 1655(c)];
and 14 CFR 11.49(1b](3))

Note.-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044. as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26.1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Washington. D.C., on August 1.
1980.

Note.-The Incorporation by reference in
the preceding document was approved by the
Director of the Federal Register on May 12,
1969.
John S. Kern.
A clig Chief, Aircraft Programs Dhislon.
[FR D=¢ 8O-MW5o Mad &-W4. &4 a=]

DING COOE 4019-13a-

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commlgslon

18 CFR Part 282

[Docket No. RM79-48; Order No. 96]

Section 206 (d) Exemption for Small
Industrial Boiler Fuel Facilities From
the Incremental Pricing Provisions of
the Natural Gas Policy Act of 1978

Issued July 29.1980.

AGENCY: Federal Energy Regulatory
Commission.
ACTION: Final rule, subject to
congressional review.

SUMMARY: Under authority of section
206(d) of the Natural Gas Policy Act of
1978, the Federal Energy Regulatory
Commission issues a final rule,
exempting certain small industrial boiler
fuel facilities from incremental pricing.
The exemption applies to facilities
whose average per day use of natural
gas as boiler fuel does not exceed 300
Mcf, but which do not qualify for an
existing small user exemption under
section 206(a)(2) of the Act. This rule is

52359
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designed to place new small facilities in
the same position as existing small -
facilities with respect to the incremental
pricing program.
EFFECTIVE DATE: September 5,1980, or
such later date as represents the first
day following 30 days of continuous
session of the Congress, if not
disapproved by either House
FOR FURTHER INFORMATION CONTACT.
Alice Fernandez, Office of Pipeline and
Producer Regulation, Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426 (202] 357-9095 or Carol M. Lane,
Office of the-General Counsel, Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E. Washington,
D.C. 20426 (2021 357-8114.

Before Commissioners Georgiana
Sheldon, Acting Chairman: Matthew
Holden, Jr., and GeorgeR. Hall

I.Background
Issued July-29,1980.

The Federal Energy Regulatory
Commission (Commission] amends its
regulations under the Natural Gas Policy
Act of 1978 (18 CFR Subchapter I. Part
282, Subpart B) to provide an. exemption
from incremental pricing for certain
smhll industrial boiler fuel facilities not
previously exempt.

Title Ii of the Natural Gas P'olicy Act
of 1978 (NGPA, 1.5 U.S.C. 3301 et seq.,
requires the Commission to prescribe
and make effective a program of
Incremental pricing of natural gas used
as industrial boiler fuel Section.200[a)'
of the NGPA, however, grants an
exemption from incremental pricing
durcharges for natural gas used as boiler
fuel by "small" indstrial boiler fuel
facilities which were "in existence on
the date of enactment" (November 9,
1978). Regulations governing this
exemption were promulgated in final
form in Commission Order No. 85, which
was issued on May 8,1980. 'Among other
things, these regulations provide that a
facility may qualify for such an
exemption if (11 it was in existence on
November 9, 1978, and (2J its average
daily use of natural gas as a boiler fuel
during the month of peak use in 1977 did
not exceed 300 Mcf.

However, no exemption: was provided
in Title II ofthe NGPA, for "new" small
boiler fuel facilities; f e. for facilities
which were nbt in existence on
November 9, 1978. Similarly. there is no
provisionin the statute for an exemption
for "newly" small facilities;Je., for
facilities which have redifced their
boiler fuel usage to below the 300 Mcf
per day threshold since 1977. Both the

IDocket No. RM80-24, 45 FR 31980 (May 15.1980].

statute and the legislativehistory are
silent as to the reason for the lack of
such exemptions.

'Congress did, however, provide in
section 206(d) of the NGPA that-the
Commission may promulgate rules
exempting from incremental' pricing any
appropriate category of facilities for
which there is no specific statutory
exemption. Pursuant to this , -
discretionary authority, the Commission
has determined that it would be both
equltable and consistent with -
.implementation of the incremental
pricing program to provide an exemption
for small boiler fuel facilities not
exempted under Order No. 85. To this
end, the Commission has issued two
Notices of Proposed Rulemaking and
conducted two sets of public hearings.

Initial proposals to exempt '.new"
small facilitfes were made in this docket
in a Notice of Proposed Rulemaking
issued on September 28, 1979.2 On
March 6, 1980, a further N6tice of
Proposed Rulemaking, was issued.3 In
the March 6th Notice the Commission
requested additfonal comments to
supplement the record developed on the
September proposal. In addition, the
scope of the proposed exemption was
expanded to include all small industrial
boiler fuel facilities not eligible for the
statutory exemption undersection
206(a) of the NGPA.

The comments filed in response to the
Notices, and the Commission's analysis
of those comments, are summarized
below.
II. Summary of Public Comments

Thirty-one companies, industry groups
or State regulatory commissions filed
written comments in response to, the
March 6th proposal. In addition.
representatives of fourteen
organizations tetified at public hearings
held in Washington, D.C. on March 28,
1980, and in Los Angeles, California on
March 31 and April 1, 1980. The
commenters unanimously supported the
concept of an exemption for all small
industrial boiler facilities, but many
disagreed with the Commission's
proposals for implementation of such an
exemption.
A. Suggested Exemption of First 300 Mcf
per dayof Usage forAl Industrial
BoilerFuefFaciIitfes

A number of commenters proposed
that the Commission replace the rules
proposed in this docket with an across-
the-boArd exemption of the first 30tOMcf
per day of natural gas consumed by all
industrial boiler fuel facilities, existing

244 FR 57783 (October 5.19791.

345 FR15556 (March 11.1980].

or new, large or small. It was asserted
that this approach would be
administratively attractive, would
prevent load loss 4. and would eliminate
inequities which could occur where. for
example, a facility consuming 310 McI
per day (and thus subject to Incremental
pricingl is in economic competition with
a-facility consuming 290 Mcf per day
(and thus exempt from incremental
pricing].

The Commission agrees that th1i
approach would be easy to administer
and~might eliminate certain potential
inequities in the program. However, the
Commission believes that it would not
be consistent with the overall
Congressional approach to Incremental
pricing as established in Title II.
Congress intended industrial boiler fuel
facilities to be incrementally priced on
their entire natural gas consumption. A
specific statutory exemption was
provided for small existing users, and
the Commission is extending this
exemption to other small users.
However, there is no indication of a
Congressional intent to exempt a portion
of gas consumption for aLtindustrial
boilerfuel facilities. Indeed, such an
exemption would remove a large
proportion of natural gas used as.
industrialboiler fuel from the
incremental pricing program and thus
undercut Congressional intent. In
addition, the 30&Mcf per day figure
proposed by Congress for existing small
boiler fuel facilities was.predicated
upon afrl exemption from incremental
pricing. The use of this figure for a
partial exemption scheme forboiler fuel
users would not necessarily be
appropriate. Accordingly, this proposal
has not been adopted in the final rule.

B. The 12-Month Rule

The rule proposed in the March 6th
Notice, and herein adopted as a final
rule, provides an exemption from
incremental pricing for facilities whose
average perdayuse of natural gas as a
boiler fuel does not exceed 30a Mcf, but
which do not qualify for an existing
small user exemption under section
206(a)(2) of the NGPA: The rule provides
that such facilities may qualify for a"
small user exemption based upon a 12-
month record of boiler fuel usage at a
level not exceeding an average of 300
Mcf per day in any month.

4The commenters asserted that roadrosw mfghl
occur where a facility's'normal gas consumption
slightly exceedeul300iMcf perday. The facility
might switch to oil for part of themonth tokeep
average consumption at a figure betow3oMcl per
day and therebyzobtaina small user exemption.
This, In turn, could subject highprlorityg s users to
a larger portion of fixed charges.
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Under this 12-month rule, two types of
facilities will be able to qualify for an
exemption:

(1) A facility which was not in
existence on November 9,1978, but
which can establish, on the basis of its
most recent 12-month record, that its
average per day use of natural gas as
boiler fuel does not exceed 300 McP and

(2) A facility which was in existence
on November 9,1978, and whose
average perrday use of natural gas as
boiler fuel exceeded 300 Mcf during the
1977 base period, but which has
subsequently decreased its gas
consumption to the point at which it can
establish, on the basis of its most recent
12-month record, an average per day use
of 300 Mcf or less.

The choice of 300 Mcf per day as the
threshold for determining small facilities
under this rule is consistent with the
Commission's implementation of a 300
Mcf per day threshold in the permanent
rule defining "existing" small facilities.6
Also consistent with the rule for existing
facilities are: (1) the method set forth in
this rule for determining a facility's
average per day use of a natural gas as
boiler fuel (see § 282.203(b)(2]ii)); and
(2] the requirement that suppliers file a
statement, under oath, with the
Commission stating that for all
exemptions granted on the basis of,
company records under this rule, the
supplier has determined that the facility
meets the definition of a "small
industrial boiler fuel facility" set forth in
§ 282.203(b)(2)(i.

This rule provides that an exemption
may be based on the supplier's company
records or, if unable to be determined on
that basis, may be based on the filing of
an affidavit by the user. An exemption
will continue to be effective so long as
consumption does not exceed the 300
Mcf threshold for any month. If the
threshold is exceeded, the exemption is
lost until such time as the facility
qualifies under § 282.203(b](2(i)(A), or
under any available exemption in
accordance with § 282.203(a).

Although the great majority of
commenters supported the 12-month rule
as proposed, one commenter suggested
that the 12-month period be shortened to
6 months. This suggestion has not been
adopted in the final rule, because the
Commission believes that a 12-month
period, which emcompasses the entire
seasonal pattern of boiler fuel usage,
will provide a more accurate record of a
facility's average natural gas
consumption.

'See Ll. supra.

C. New Facilities Do Not Fall Within
the 12-Month Rule

The March 6th Notice proposed that
facilities which do not have a 12-month
gas consumption record be permitted to
qualify for an exemption on the basis of
boiler capacity. The proposed method to
determine boiler capacity was to total
the nameplate ratings of all of the
facility's boilers which have gas burning
capacity, and then to multiply that
number by 16. This approach assumed
that gas-fired boilers would be operated
at rated capacity for an average of 16
hours per day.

A large majority of commentors
opposed this proposal. They pointed out
that it is not unusual for a facility to
have at least one stand-by boiler which
would have to be counted even though
not ordinarily being used. In addition,
they argued that there is a wide
variation in the number of hours each
facility's boilers are operated. A 16-hour
per day average is arbitrary and,
frequently, would not reflect actual
operating conditions. The alternative
proposed by many commenters was an
exemption based on the filing of an
affidavit reflecting actual use of natural
gas as boiler fuel.

After consideration of the comments,
the Commission has determined that it
would be both reasonalbe and equitable
to adopt an affidavit approach in lieu of
the nameplate rating approach.
Accordingly, the final regulations
provide for exemptions based upon the
filing of an affidavit by the end user.
Two types of situations will be involved:
(1) if the facility has possessed the
physical components necessary to
receive and use natural gas as boiler
fuel for less than 12 months, the user
must affirm, under oath, that from the
initial month of such possession to the
present, the facility's average per day
use of natural gas as boiler fuel has not
exceeded 300 Mcf, and that the facility's
future daily use is not expected to
exceed 300 Mcf, or, (2) if the facility
does not yet possess the necessary
components, the user must affirm, under
oath, that the facility's estimated usage
does not exceed the 300 Mcf threshold.
In the first situation, the estimates need
be made only for the number of months
in the future which are necessary to
make up a 12-month period, including
the number of months since initial
installation of the components. In the
second situation, the estimates must be
made for the first 12 months after the
components are installed. In either
situation, the exemption shall continue
so long as the facility does not exceed
an average of 300 Mcf per day in any
month. Once an exemption affidavit is

filed. it will not be necessary to refile on
the basis of 12 months of actual usage.
However, if the 300 Mcf figure is.
exceeded in any month, the Commission
and the natural gas supplier must be
immediately notified of the changed
circumstances in accordance with
§ 282.205, and the facility loses its
exemption until it qualifies under
I 282.203(b](2)(i)[A), or under any
available exemption in accordance with
§ 282.203(a).
D. Potentilo Incentive for Increased Oil
Consumption

In the March 6th Notice, the
Commission specifically requested
comments on whether the proposed
exemption for small industrial users
would act as an incentive for users to
limit their use of natural gas as boiler
fuel to an average of 300 Mcf per day
simply to gain an exemption from
incremental pricing surcharges. This, in
turn, might serve as an incentive for the
consumption of other boiler fuels, such
as oil, or might lead to proliferation of
small plants.

A number of commenters noted that
they shared the Commission's concern
about this potential problem. However,
aside from the previously discussed
proposal that the first 300 Mcf of usage
be exempted for all industrial boiler fuel
facilities, only two commenters
suggested methods of preventing users
from burning oil for part of their fuel
requirements in order to retain a small
user exemption. The first suggestion was
that the exemption be based on the
natural gas equivalent of the users's
total fossil fuel use in any month. The
Commission agrees that this approach
has merit, but has rejected the
suggestion because it would be too
difficult to implement from an
administrative standpoint. The second
suggestion was that the 12-month rule be
eliminated and exemptions granted
solely on the basis of nameplate ratings.
The Commission has not adopted this
suggestion. because, as discussed above,
it is persuaded that the nameplate
approach is inappropriate.

A number of commenters indicated
that the small user exemption would not
in fact provide an incentive for usage of
alternative fuels. Among the reasons
given for this conclusion were: (1) use of
fuels other than gas might subject some
users to penalties under take-or-pay
obligations in their contracts; (2) a user
who needed more than 300 Mcf of gas
per day but engaged in temporary fuel
switching to hold gas consumption
below that level would be establishing a
record of gas demand which the supplier
would use in projecting allocation of
available supplies, and thus would be
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placing itself in a position of
dependency on an alternativefuet
source; (3J the delivered price of
alternative boiler fuels generally
exceeds the price of incrementally
priced gas- and (4j in some industries
temporary fuel switching is simply not
feasible. In addition, one commenter
noted that the small industrial userrule
could have a beneficiaf effect in that it
might encourage those users slightly
over the 300 Mcf threshold to undertake
conservation measures which would
reduce consumption to a point at which
the facility would fall below the

* threshold and receive art exemption.
The Commission' remains concerned

about the rules potential as ar incentive
for marginal use of alternative fuels.
Nevertheless, it concludes that
increased alternative fuel consumption
will not be so significant a factor under
this rule so as to offset its equitable
benefits in other respects.

E. Adjustments
A number of commenters expressed

concern about facilities which might
exceed the 300 Mcf threshold for only
one month due to an operational
abberation. It was asserted that such
facilities should not be subjected to
incremental pricing for the next 12
months before regaining theft small user
exemption.

The Commission recognizes that there
may occasionally arise unrepresentative
circumstances which cause a small
facility to exceed the 300 Mcf threshold
in a given month. A user faced with this
situation may seek both interim and
final relief from the Commission under
section 502(cl of the NGPA,
implemented in § 1.41 ofrthe
Commission's regulations. If a waiver of
a Commission rule is necessary in order
to prevent special hardship, inequity, or
an unfair distribution of burdens to the
applicant, an alustment may be granted.
Adjustments, under the Act are
considered on a case-by-case basis.
F. Retroactivity

Several commenters proposed that the
Commission make the small user rule
issued in this docket retroactive in
application to January 1, 1980. the date
of implementation of the incremental
pricing program. The Commission
declines to adopt this proposal', because
it would be administratively impractical
to attempt to make. this rure apply
retroactively.
G. Obtaining an Exemption

As set fortk in: §§ 282204 (c) and (dy.
an exemptfon under this rule may be
based. or the suppliees company records
or, where appropriate, on the filing of art

exemption affidavit by the end user.
Under § 282.204(d](2)(i]C), natural gas
suppliers are required to mail or
otherwise supply exemption affidavits
to their end users which are not
otherwise exempt from incremental-
pricing and which the supplier
determines may be eligible for an
exemption under § 282.203(b).

An exemption will take effect as- of
the dates set forth in § 282.204C)[3](ii),
for exemptionsbased onr company
records, or J 282.204(d](7], for
exemptions based on affidavits. An.
exemption on either basis will continue
until such time as the facility exceeds
the 300 Mcf per day threshold in any
month- If the threshold is exc'eded, the
Commission and-the natural gas supplier
must be notified of the changed
circumstances in accordance with
§ 282.205,. and the facility then becomes
subject to incremental pricing. If the
facility subsequently experiences twelve
consecutive months of usage at 300Mcf
or below-, another exemption on the
basis of company records or on the
basis of an exemption affidavit may be
obtained, and the facility may regain its
exemption.

One commenter suggested that
monthly review of data to determine
E0ntinuing eligibility was unnecessary
and that annual review should instead
be conducted, prior to the supplier's
annual purchased gas adjustment
review. The Commissiron disagrees. It
believes that it is important that small
user exemptions be based upon themost
current data available. The monthly
review is not burdensome tor small users
when weighed against the benefits of
continuing exemption from incremental
pricing surcharges.

The exemption affidavit requires that
all records, documents or data which
form the basis of any response on the
affidavit be retained. in order to,
conform to this requfrement,
§ 282.204(d)(81 has beerr'revised to
provide that such records mustbe
retained regardless of the type- of
exemption claimed. The sectior also
makes clear that it is not necessary to
keep records for a period greater than
three years from the date-the affidavit is
filed.

Section 282.204(d) has been revised tot
delete the listing of the contents of the
exemption affidavit..
H. Change of Circugistances

The duty to report usage in excess of
the 300 Mcfthresholdfs on the user not
the supplier. See J 282.205. Several
commenters suggested that this duty
should fall on the supplier, who, it was
asserted, Fs' in the best position, to
monitor usage. The Commissiorr does

not adopt this suggestion. The
incremental pricing exemption program
is basically an oath program which
relies on swor statements by industrial
boiler fuel. users that they qualify for a
particular exemption. The Commission
does not wish to place the natural gas
supplier in the position of a program.
monitor for each individual facility, If a
small user elects to take advantage of an
incremental, pricing exemption. that user
has the obligation to monitor boiler fuel
gas usage and to report consumption in
excess of the exemption threshold. As
the Commission has noted in other
incremental pricing orders, both civil
and criminaI penalties may be levied
under section 504 of the NGPA for
noncompliance with regulations
promulgated under the Act.

L Technical Changes it Regdations

Minor technical, conforming or
clarifying changes have been made to
§f 282.201 282.202(g). 282.204(c(Zfill),
28Z.204(d]2)(BJ, 282.204(d][4).
287_.204(fJ(2 and (3. 282.205 and
28Z.207Cc]Z] iJ.

IV. Effective Date

Section 206(dl(21 or the NGPA
requires that any rule which grants an
exemption under section 206(dl be
submitted to each House of Congress for
review prior to taking effect. Unless
either House adopts a resolution of
disapproval within 30 calendar days of
continuous session (determined in
accordance with section 507(bl of the
NGPA], these regulations will take effect
on the day after expiration of the 30-day
review period. Accordingly, this rule
willbe effective on the day following
the expiration of the 30-day period for
Congressional review.
(Natural Gas Policy Act of 1978, Pub. L. No,
95-621 92 StaL 3350.15 U.S.C 3301-3434)

In consideration of the foregoing, if
neither House of Congress passes a
Resolution of Disapproval of the
regulations transmitted to them in this
rulemaking within 30 days of
Congressional review (as determined in
accordance with sectinr507(b) of the
NGPAJ, Part 282 of Subchapter I,
Chapter 1, Title 18, Code of Federal-
Regulations, is amended as set forth
below, effective on the day following the
expiration of the 30-day Congressional
review period.

By the Commission.
Kenneth F. Plumb.
Secretary.

1. Section 282.201 is revised toread as
follows:'
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§ 282.201 General rule. "

The provisions of this subpart govern
the exeinption (and the termination of
the exemption} of natural gas from
incremental pricing under this part.
Pursuant to section 206 of the NGPA,
natural gas specified in § 282.203 shall
be exempt from incremental pricing. The"
procedures for determining exemptions
are set forth in § 282.204. Adju'tments
under authority of 502(c) of the NGPA as
may be necessary to prevent special
hardship, inequity, or unfair distribution
of burdens may be obtained as provided
in § 1.41.

2. Section 282.202 is amended in
paragraph (gJ to read as follows:

§ 282.202 Defitions.

For purposes of this subpart:

(g) -Average per day use of natural
gas as a boiler fuel during the month or
peak use during calendar year 1977"
means the average daily use of natural
gas as a boiler fuel, calculated by
dividing the total boiler fuel use of
natural gas in the month of peak use
during calendar year 1977 by the total
of: (1 the number of days in that month
on which service was available at 100
percent of normal delivery level; and (2)
the sun ofthe rrmber of daysin that
month on which service was available
at less than 106 percent of normal
delivery level (which sum is computed
by multiplying the number of days at
each delivery level less than 100 percent
of normal times the percentage of
normal delivery level experienced on
those days, and adding the products).

3. Section 282.203 is revised to read as
follows:

§ 282.203 Exempt end-uses.

Exemptions in this subpart from the
incremeral pricing provisions of this
part shall apply only to industrial
facilities which use natural gas as boiler
fuel.

(a) Statutory exemptions. In
accordance with the provisions of
sections 206(a), (b). and (c) of the NGPA.
natural gas used for the following
purposes shal be exempt from
incremental pricing under this pert

(1) All gas used for boiler fuel by an
industrial boiler fuel facility:

[i) Which was in existence on
November 9, 19M and

(Hi Whose average per day use of
natural gas as a boiler fuel during the
month of peak use during calendar year
1977 did not exceed 300 Mcft

(2) All gas used for an agricultural use:
(3) All gas used in a school, hospital,

or similar institution;

(4) All gas used for the generation of
electricity by an electric utility; and

(5) All gas used in a qualifying
cogeneration facility.

(b) Exemption for small industrial
boiler fuel facilities under section
206(d). (1) General Rule. Natural gas
used for boiler fuel in a small industrial
boiler fuel facility, as defined in
paragraph (b)[21(i) of this section. which
is not eligible for an exemption under
paragraph (a)(1) of this section shall be
exempt from incremental pricing under
this part.

(2) Definitions. For purposes of this
paragraph, the following definitions
apply.

(i) "Small industrial boiler fuel
facility" means an industrial boiler fuel
facility which:

(A)ti) Possessed. for the twelve
preceding consecutive months, the
installed lines, piping, regulators. meters
and any other similar components
necessary for that facility to have
received and used natural gas as a
boiler fuel, and

(2) Did not experience an average per
day use of natural gas as a boiler fuel,
calculated in accordance with
paragraph (b)(2][ii) of this section.
exceeding 300 Mcf during any month of
the preceding twelve consecutive
months; or

(B) Did not, in all of the twelve
preceding consecutive months, possess
the installed lines, piping, regulators,
meters and any other similar
components necessary for that facility to
have received and used natural gas as a
boiler fuel, but which either:

(1)(i) Did possess such components
during some of the preceding twelve
consecutive months, and

(ii) Did not experience an average per
day use of natural gas as boiler fuel
during such months, calculated in
accordance with paragraph (b)[2)(ii) of
this section, exceeding 300 Mcf during
any of those months, and

(iii) Is not expected, based on
estimates by a person qualified to make
such estimates, to experience an
average per day use of natural gas as
boiler fuel, calculated in accordance
with paragraph (b]{2lzii) of this section,
exceeding 300 Mcf for any of the number
of future months necessary to make up
the necessary twelve month consecutive
period; or

(2)(] Did not possess such
components during any of the preceding
twelve consecutive months, and

(i) Is not expected, based on
estimates by a person qualified to make
such estimates, to experience an
average per day use of natural gas as
boiler fuel, calculated in accordance
with paragraph (b)(2)(ii] of this section,

exceeding 300 Mcf for any of the first
twelve consecutive months during which
the facility possessed such components.

(iH) "Average per day use of natural
gas as a boiler fuel", with respect to an
industrial boiler fuel facility, means the
facility's average daily use of natural
gas as a boiler fuel, calculated by
dividing the facility's total boiler fuel
use of natural gas in a particular month
by the total of:

(A) the number of days in that month
on which service was available to the
facility at 100 percent of the normal
delivery level; and

(B) the sum of the number of days in
that month on which service was
available to the facility at less than 100
percent of the normal delivery level
(which sum is computed by multiplying
the number of days at each delivery
level less than the normal level times
the percentage of the normal delivery
level experienced on those days. apd
adding the products).

4. Section 282.204 is amended by
revising paragraphs (a). (c](2](iii)(A] and(B). (dl[1Q. {d}{2l[i][B}. (d)(3), [d][4).
(d)(5). (d](61i] and (ii]. (d](8). (fl[2 and
(3), and by adding paragraphs (c)(31.
(d)(2)(i)(C). and (d][2J(ii](C) as follows:

§ 282.204 Obtaining an exemption.
(a) General. This section establishes

procedures by which natural gas which
qualifies for an exemption under
§ 282.203 is to be exempted from
incremental pricing.

(c) Exemption on the basis of
company records.

(2) Exemption after September 30.
1080.

(iii)" "

(A] The exempted facility was in
existence on November 9.197,8; and

(B) The exempted facility's average
per day use of natural gas as a boiler
fuel during the month of peak use during
calendar year 1977 did not exceed 300
Mcf.

(3) Facilities exempt under
§ 82.203[b)- i) On or before [30 days
following expiration of the 30-day
Congressional review period], each
natural gas supplier shall determine
from an examination of its records
which industrial boiler fuel facilities are
not eligible for an exemption under '
§ 282.203(a](1) but meet the definition of
a "small industrial boiler fuel facility"
set forth in § 28..203tb)()(i)[A).

(ii) The natural gas supplier s all treat
an industrial boiler fuel facility for
which an affirmative determination is
made under paragraph (c)(3](i) of this

52363



52364 Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Rules and Regulations

section as exempt from incremental
pricing under this part without further
action by the owner or operator of the
facility. Such exemption shall be
effective as of the beginning of the first
full month following the date the
supplier determines under paragraph
(c)(3](i) of this section that the facility is
exempt from incremental pricing.

(iii) On or before November 1, 1980,
each natural gas supplier shall file with
the Commission a statement, under oath
that for all 6xemptions from incremental
pricing granted under paragraph (c)(3) o:
this paragraph, the facility met the
definition of a "small industrial boiler
fuel facility" set forth in
§ 282.203(b)(2)(i)(A).

(d) Exemption on the basis of
affidavit. (1) Commission to provide
exemption affidavits. The Commission
will provide exemption affidavits as
described in paragraph (d](3) of this
section to naturdf gas suppliers and to
any other interested person upon
request. Requests should be directed to
the Division of Public Information,
Federal Energy Regulatory Commission,
Room 1000, 825 North Capitol Street,
N.E., Washington, D.C. 20426.,

(2) Availability from natural gas
suppliers. (i) Initial Service. (A] * * *

(B) Not later than August 15, 1980,
each natural gas supplier shall mail or
otherwise supply an exemption
affidavit, as described in paragraph
(d)(3) of this section, to the owner or
operator of each industrial boiler fuel
facility on such supplier's system which
the supplier does not determine to be
exempt pursuant to paragraph (c) of this
section, or which is not otherwise
exempt under this part, and which the
supplier determines may be eligible for
an exemption under § 282.203(a).

(C) Not later than [30 days following
expiration of the 30Lday Congressional
review period], each natural gas suppliei
shall mail or otherwise supply an
exemption affidavit to the owner or
operator of each industrial boiler fuel
facility on such supplier's system which
the supplier does not determine to be
exempt pursuant to paragraph (c) of this
section, or which is not otherwise
exempt under this part, and which-the -
supplier determines may be eligible for
an exemption under § 282.203(b).

(ii) Response date.

(C) Natural gas suppliers which
supply exemption affidavits under
paragraph (d)(1)(i)(C) of this section
shall request that executed affidavits be
filed on or before [60 days following
expiration of the 30-day Congressional

" review period], in accordance with
paragraph (d)(4) of this section.
* * * * *

(3) Contents of exemption affidavit. (i)
The exemption affidavit shall provide
the owner or operator of an industrial
boiler fuel facility with the 6pportunity
to respond to a series of questions so
that the owner or operator may
establish, if appropriate, the basis for
one or more of the exemptions set forth
in this part.

(ii) The exemption affidavit shall
indicate-the redord retention obligation
which may be incurred by the customer
under paragraph (d)(8) of this section.

(4) Filing of exemption affidavits. In
order to obtain an exemption, under this
paragraph, from incremental pricing, an
owner or operator of an industrial boiler

- fuel facility shall file an executed
exemption affidavit, signed and dated
by a responsible official associated with
the facility, under oath, with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C., 20426, and send a copy of the
executed affidavit to the natural gas
supplier serving the industrial boiler fuel
facility.

(5) Effect of filing an exemption
affidavit. (i) If the owner or operator of
an industrial boiler fuel facility files an
affidavit in accordance with paragraph
(d)(4) of this section, claiming that all of
the natural gas used in the facility is
exempt from incremental pricing
surcharges, then natural gas used in the
facility shall be exempt from
incremental pricing under this part.

(ii If the owner or operator of an
industrial boiler fuel facility files an
affidavit in accordance with paragraph
(d)(4) of this section, claiming that a
portion of the natural gas used in the
facility is not subject to incremental
pricing, then natural gas used in the
facility shall be exempt from
incremental pricing surcharges as
follows:

(A) For the period January 1, 1980,
through October 31, 1981, to the extent
determined in accordance with
§ 282.207; and

(B) On and after November 1, 1981, to
the extent determined in accordance
with the applicable provision of.
paragraph (d)(6) of this section.
. (6)Determination of extent ofpartial

exemption on and after November 1,
1981. (i) If the owner or operator of an
industrial boiler fuel facility files an
affidavit in accordance with paragraph
(d)(4) of this section, claiming that a
portion of the natural gas used in the
facility is exempt under § 282.203(a)(2),
then:

(B) * * *
(ii) If the owner or operator of an

industrial boiler fuel facility files an
affidavit in accordance with paragraph
(d)(4) of this section, claiming that a
portion of the natural gas used in the
facility is exempt under § 282.203(a) (3),
(4), or (5), or is not subject to
incremental pricing for the reason that
the gas is not consumed as a boiler fuel,
then:
* *b * * *

(8) Record retention. If the owner or
operator of an industrial boiler fuel
facility obtains an exemption by filing
an affidavit in accordance with
paragraph (d)(4) of this section, the
owner or operator shall, for a period of
at least three years from the date of
filing the exemption affidavit, retain all
records, documents or data which
formed the basis of the responses on the
affidavit.
* "* * * *

(0 Protests.

(2) The procedures set forth in § 1,10
shall govern the filing of such a protest,
except that any person filing such a
protest shall serve a copy of the protest
on the affiant of the exemption affidavit
or on the natural gas supplier who
determined the exemption on the basis
of supplier records, as appropriate.

(3) The affiant or the natural gas
supplier, as appropriate, may file an
answer to any protest. Such answer
must be filed within 30 days of the
service date of a protest. The affiant or
the natural gas supplier, as appropriate,
shall serve a copy of the answer on the
party filing the protest.

5. Section 282.205 is revised to read as
follow:

§ 282.205 Change of circumstances.
(a) Generalrule. If an industrial boiler

fuel facility whose natural gas has been
exempt under this subpart from
incremental pricing under this part
experiences a change of circumstances
described in paragraph (b] of this
section, the owner or operator of the
facility shall promptly, in writing, under
oath, notify the Commission and the
natural gas supplier serving the facility.
The natural gas which was exempt, and
with respect to which circumstances
have changed in accordance with this
section, shall be subject to incremental
pricing in accordance with and to the
extent required by the provisions of this
part.

(b) Circumstances. For purposes of
-paragraph (a) of this section, a change of
circumstances which subjects natural
gas, previously exempt under this
subpart, to the incremental pricing
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provisions of this part includes the
following:

(1) If the natural gas was exempted on
the basis of its use in accordance with
§ 282.203(a). a change in the use of the
gas such that it is no longer used for the
purpose on the basis of which it was
exempted under § 287.203(a);

(2) If the natural gas was exempted on
the basis of actual or estimated average
per day use of natural gas as a boiler
fuel in accordance with § 282.203(b), a
change in the amount of gas used for
boiler fuel such that the average per day
use of natural gas as a boiler fuel in the
facility exceeds 300 Mcf in any calendar
month; and

(3) Any other change such that the
basis for the exemption has changed or
no longer exists.

(c) Filing of Notifcation. The
notification flied pursuant to paragraph
(a) shall be marked, "Changed of
Exemption Status Under Incremental
Pricing Progiam" and shall be filed with
the Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20426.

(d} Effectfve date. A notification filed
pursuant to paragraph (a) shall be
effective as of the beginning of the first
full month of service after the
notification is filed with the Commission
and is received by the natural gas
supplier serving the facility.

§ 282.207 [Amended]

6. Section 282.207 is amended in
paragraph (c)(2)(] by replacing
"§ 2a2.203(b)" by "§ 28.203(aX 2).
[FR noc. 80-23443 Fded 8-6- &45 am]
BILNG CODE 6450-&5-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

19 CFR Part 571

[Docket No. 80-02; Notice 21

Federal Motor Vehicle Safety
Standards; New Pneumatic Tires,
Passenger Cars

In FR Doc. 80-22418, appearing at
page 49938, in the issue of Monday, July
28, 1980, please make the following
corrections to Appendix A in § 571.109:

1. In the first table on page 49939,
designated as Table I-JJ, in the line
beginning "P23517OR14", in the seventh
column, the number "620" should be
changed to read "82'.

2. In the same table, the last line,
which begins "P255/70R15", in the fifth

column, the number "990" should be
changed to read "900."
BILING COOE 150-O1-M

Federal Highway Administration

23 CFR Part 657 and 658

Certification of Size and Weight
Enforcement

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Final rule.

SUMMARY. The Federal Highway
Administration (FHWA) issues
requiiements for certifying that each
State is enforcing all State size aid
weight laws on the Federal-aid highway
systems, including the Interstate System
in accordance with 24 U.S.C. 127, as
required by 23 U.S.C. 141 and section
123 of the Surface Transportation
Assistance Act of 1978. An initial
submission and annual revision of a
plan for enforcement and an annual
certification of compliance are required.
Failure to meet the requirements of this
regulation may result in a reduction of
apportioned Federal-aid highway funds.
DATES- This regulation is effective on
October 1,1980. The initial submission
of a plan is due on November 1, 1900.
Annual updates are required thereafter.
preferably on or before July 1 of each
year. The State must have an approved
plan by October 1 of each year
thereafter. The first certification under
this regulation is due by December 31,
1981.
FOR FURTHER INFORMATION CONTACT:
Mr. William Bauch, 202/426-199n. Office
of Traffic Operations, or Mr. David C.
Oliver, 202/428-0825. Office of the Chief
Counsel, Federal Iighway
Administration, 400 Seventh Street, SW.,
Washington, D.C. 20590. Office hours
are from 7:45 a.m. to 4:15 p.m. LT,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Pursuant
to the requirements of 23 U.S.C. 141,
each of the States has submitted
certifications of enforcement of vehicle
size and weight laws prior to January 1
in each of the years from 1975 to 1979.
The accumulation of data extracted
from these certifications is considerable,
but insufficientperse to determine the
adequacy of State enforcement efforts.

As a result of the insufficiency of the
prior certification requirements and the
enactment of section123 of the Surface
Transportation Assistance Act of 1978,
the FHWA issued a Notice of Proposed
Rulemaking on March 14,1979 (44 FR
15638, FHWA Docket No. 77-21, Notice
2). The notice set forth requirements

providing for the development of an
enforcement plan by qach State.
Elements of the plan were discussed in
some detail. The plan. after review and
approval by the FHWA. would become
the benchmark against which the
quantitative results of each year's
certification could be compared in order
to evaluate a State's success in
accomplishing its enforcement goals.

The development of this procedure
was based upon the difficulty
encountered in assessing State
enforcement on a quantitative basis
alone. Individual variances in
geography, volume of traffic, budget.
and philosophy of enforcement cannot
be accounted for on the basis of
numbers, whether numbers of vehicles
weighed. registered, or cited. However,
the quantitative assessment is sufficient
to indicate questionable areas in a
State's enforcement efforts, and past
evaluations have relied upon the
numbers to initiate a dialogue in States
where programs appeared inadequate in
reducing violations. In the past two
years, conferences have been held with
the representatives of more than 18
States to develop a complete assessment
of State efforts. Program improvements
have resulted in every State for which a
conference was held.

Beginning with the quantitative
references provided by prior
certifications, the material addressed at
each conference included enforcement
philosophy, budgetary and personnel
considerations, policies and practices
with respect to penalizing violators, the
issuance of special permits, and plans
for implementing improvements in all of
the above areas. The dialogue begun
with these States has helped us
engender perspective on each State's
individual conditions, needs, and
success in enforcement

This experience has led to the
development of a certification process
which involves a two-stage procedure
consisting of an enforcement plan and
certification. The intent of this
procedure is to reduce the red tape
involved in the certification process to a
minimum, while at the same time
establishing a thorough process of
review and understanding of
enforcement on a nationwide basis.

At the same time, the notice discussed
the development by the FHWA of
guidelines which would enable the
States to integrate objective components
in their enforcement plans, to equalize
the assessment of the certification.
Consideration has been given to
establishing minimum numbers for
vehicles weighed, ratios of violations to
vehicles weighed and target numbers
based upon a combination of integral
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factors, including vehicles registered,
vehicles weighed, and vehicle miles
traveled. Each of the -above has been
found inadequate, confusing and
susceptible to misinterpretation. The
appendix to this regulation provides
plan guidelines, which, however, do not
provide minimurmfrequirements.

Comments on these guidelines are
solicited and'can be submitted to the
Docket No. 77-21, which is being
continued for this purpose. The
guidelines are not mandatory but have
been designed for use as a frame of
reference in developing enforcement
plans.

Discussion of Comments
Twenty-one comments .iere received

in the docket in response to the Notice
of Proposed Rulemaking. The majority of
comments received (14) were from State
organizations, including State highway
or transportation agencies, enforcement
agencies and motor vehicle '
departments. Several of the comments
reflected dissatisfaction with the
proposed regulation on the general
philosophical basis that it constituted an
intrusion into traditional State
prerogatives. There was also concern
that the development of an enforcement
plan would constitute an unnecessary
administrative exercise contrary to the
FHWA's policy of reducing red tape.

These State responses focused on
three major areas of concern: that
reporting requirements under the
regulation be reasonable and not require
large numbers of personnel hours to
accumulate data which would take
enforcement personnel away from their
primary mission; that guidelines be
provided for States' use in plan
development; and that minimum criteria
be established, such as an annual target
number of vehicles to be weighed by
each State.

Comments were also received from
three associations which indicated
general approval of the intent of the
proposed rule. The American
Association of State Highway and
Transportation Officials (AASHTO) was
concerned with the level of detail
required in the development of the plan.
This comment was repeated often by
State organizations. The final regulation
has been modified to accommodate
specific suggestions and to alleviate the
concern over the level of detail. Specific
comments on this point will be included
below.

The American Trucking Assobiations -
(ATA), while concurring generally in the
proposed rule, expressed concern that
portable scales be accurate, particularly
where they are the primary tool in a
State's enforcement efforts. The FHWA

is aware of difficulties arising out of
portable scale use and is continuing to
evaluate the experience of the States in
their usage. No specific requirements are
set forth in the final regulation, but
information will be disseminated to the
States as it becomes available to the
FHWA on the equipment available and
its correct usage. The ATA also raised a
valid point concerning the potential for
undue delay which can result from
multiple weighings in relatively short
distances: this matter is under further
review. The FHWA regional offices
have already been'requested to assist
the States in coordinating enforcement
efforts, including scale placement, to
reduce delay to a minimum.

Other comments included one from an
independent trucker in opposition to the
proposed rule; one from a railroad
pertaining to weighing practices in a
particular State; and one comment from
a Florida State legislator, who expressed
concern over the failure of the regulation
to establish uniform criteria, since those
States with recognized strong
enforcement efforts are affected
economically by those which have little
or no enforcement. The FHWA agrees
with this latter concern; however, the
specific comment indicates that a
statement of the underlying basis Of the
regulation is needed. Those States with
strong enforcement efforts will benefit
from the implementation of this
regulation, as it is the underlying intent
of the FHWA to guide all States into
improved, effective weight enforcement
programs. While quantification alone is
insufficient as a benchmark of program
effectiveness, there are no intrinsic
difficulties in identifying weak
programs. It is obvious that States which
have low numbers of vehicles weighed,
little equipment, minimum personnel,
and weak penalties can be generally
said to have ineffective enforcement
programs. However, it is the FHWA's
belief that it is not conversely possible
to establish an effective program simply
on the basis of the number of vehicles
weighed. By requiring each State to
analyze its needs and to manage its
resources, in time all States will have
effective enforcement programs.

For example, the guidelines which
accompany this regulation support the
regulation's presumption that 23 U.S.C.
127, which limits the weight of vehicles
using the Interstate System, provides the
States with a set of parameters for the
design of structures and pavements.
Similarly, it is the belief of the FHWA
that the law of each State applicable to
other Federal-aid systems provides a
basis for structure and pavement design

as well as for classifying vehicles for
licensing purposes.

It is the belief that truck use of the
Nation's highways should be limited to
those vehicles with legislatively
authorized gross vehicle ard axle
weights which underlies this regulation,
and it is the explicit intent of the ,
regulation to activate this belief by
ensuring effective enforcement. It Is a
further fundamental presumption of this
regulation that effective enforcement Is
predicated upon a high-volume weighing
6apability, utilizing a system of
monitoring/weighing to maximize the
potential for apprehension of weight
violators. Permanent platform scales are
the most effective means of achieving
this goal, however, weighing-in-motion
systems, semi-portable scales used In a
strike-team concept and other
techniques can also achieve the goal,
Nevertheless, a State which chooses to
adopt an enforcement plan without
including provisiofis for high-volume
weighing must demonstrate conclusively
that such a plan will be as effective as
one which includes the use of high-
volume weighing.

The specific comments received In the
docket have been accommodated and,
with the principles set forth above as
the underlying premise of the regulation,
a discussion of the individual regulation
sections follows.
The Final Rule

The response to the Notice of
Proposed Rulemaking together with
evaluation of the most recent
certifications confirm the initial
determination of the FHWA that little
objective data are available in a format
useful for the development of minimum
criteria at this time. As a result no
substantive changes have been made In
the introductory sections of the
regulation (657.1-657.7).

However, several changes have been
made in § 657.9, which addresses the
formulation of a plan for enforcement.
Several comments were received on the
requirement that the plan address
facilities and resources. The major
copnnent was that it was difficult to
estimate the hours of personnel
assignments in advance. There were
also repeated comments indicating that
the proposed rules appeared to remove
the FHWA from any objective
assessment of State efforts based on
minimum acceptable numbers,

The requirement that equipment be
sufficient to cover the Federal-aid
systems has been modified to require
that each State utilize a combination of
two or more types of listed scales in its
enforcement plan. This requirement is
based on the significant technological
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advances which have been made since
1975, the first date of the certification
requirement. At that time there were
two basic types of equipment in use, the
fixed platform scale and the portable
wheel-weigher scale. In the interim, two
additional scale types have come into
use, the semi-portable scale and the
weighing-in-motion (WIM) unit. Each of
the 4 types of weighing equipment has
unique capabilities with respect to the
locations and facilities necessary for
operation and in terms of the numbers of
vehicles which can be weighed. The
WIM and platform scales have a high
capacity, while semi-portable scales are
of a lesser capacity and wheel-weigher
portable scales can be used on a
selective basis at best

A combination of the various types of
equipment will enable every State to
devise an effective program fitting its
geographical and fiscal needs. It is
particularly important that in those
States relying on high-volume weighing
equipment, programs should include
plans for the deployment of portable
weighing equipment on routes which
bypass the fixed weighing locations.

This modification requiring the use of
a mix of equipment derives from the
FHWA analysis of types of weighing
operations from which three generalized
operations have been developed. In the
port-of-entry or perimeter weighing
system, operations are characterized by
permanent facilities near State borders
on major highways where inbound
trucks must stop to be weighed and
checked for motor vehicle law
requirements (registration, fuel tax,
reciprocity, etc.). Such operations are
generally categorized by high numbers
of vehicles weighed.

Many States have developed
operations relying exclusively on
portable scales, including a more recent
addition of semi-portable ramp-type
scales. This operation is categorized by
selective enforcement, as personnel
generally select only the obviously
heavily laden vehicles for weighing.
However, capacity is low and reporting
for such systems is characterized by low
numbers of vehicles weighed with
relatively high numbers of citations.

Finally, several States have begun to
develop systems using combinations of
high-volume equipment and portable or
semi-portable equipment Such

- operations are distinguished from
perimeter systems in that the fixed or
high-volume scale placements are
strategically located -throughout the
State rather than at or near State
boundaries. Operations characterized
by this system report high numbers of
vehicles weighed.

This modification addresses the lack
of measurable criteria by establishing a
firm requirement for each State to
equalize enforcement efforts as plans
are developed.

A further modification deletes the
requirement to identify staff assigned to
the program by work hours. A general
statement of the number of uniformed
and administrative personnel assigned
exclusively to size and weight
enforcement will be sufficient.

Likewise, modifications have been
made to the requirements for identifying
practices and procedures in the plan.
The comments received on the level of
specificity and detail warrant some
explanation of the intent of this section.
The proposed plan of operation should
be sufficiently detailed to indicate that
the major Federal-aid systems will be
covered on a regular basis daily and
weekly. If operations are based on a 5-
day work week, a 7-day round-the-clock
week or some other system, this should
be indicated in general terms. There is
no need to provide shift charts on an
individual or troop basis. It Is the
FHWA concern that the major systems
be identified and that each State
provide comprehensive geographical
coverage with enforcement efforts
underway throughout the day-night and
week periods. Also, seasonal
curtailments of efforts should be
identified.

The policy and practices with respect
to both special permits and violators are
particularly'important to the plan. It was
apparent to the FHWA, in conducting
the survey required by section 123 of the
Surface Transportation Assistance Act
of 1978, that little coordination among
agencies is present, that policies and
practices often depart from legal
requirements, and that-management
personnel are often unaware of actual
practices. It is the expectation of the
FHWA that this requirement will induce
each State to undertake a management
review of practices and to make changes
necessary to the efficient administration
of a quality enforcement effort.

The requirements for policy and
practices with respect to mobile homes
and other oversized vehicles, and levels
of weighing and measuring by highway
class and by time of day and week have
been deleted. The requirement for levels
of weighing and measuring by highway
class is red tape which involves
statistical crystalball calculations of
uncertain validity and significance.
Also, it has been determined that the
requirement for policies with respect to
mobile homes and other oversized
vehicles is unnecessary, because it does
not significantly relate to the
enforcement of weight laws.

In response to comments received
from the States by the FHWA, on the
difficulty of coordinating a State plan
with State budgetary cycles and on the
requirement for a semi-annual review of
the State's operations, modifications
have been made in the requirement for
the evaluation of operations. The final
regulation requires an initial submission
of a plan on or before November 1,1980,
following which a State will be notified
of the plan's acceptance or rejection.
Updates shall be made on an annual
basis with some flexibility for timing
based on State legislative or budgetary
cycles. The State must have an
improved plan by October 1 of each
year. Further, the requirement for
FHWA review and evaluation of
operations has been reduced to an
annual requirement.

Modifications have also been made in.
§ 657.15 with respect to the certification
content, by eliminating the requirements
for reporting data where those data do
not have a significant value to the
evaluation process.

Significant changes were made to the
requirements for the submittal of
changes in law;, vehicles weighed;
vehicles measured; reporting citations;
reporting permits; and in the procedure
for the reduction of funds. These
changes are described below.

Submittal of changes in the law. Each
State shall be required to submit a copy
of any State law or regulation pertaining
to vehicle sizes and weights adopted
since the State's last certification,
together with an analysis of changes
made.

The analysis should include an
assessment by the State's Attorney
General where necessary. This
requirement has been included to reduce
the confusion which can result from a
finding that a State law is inconsistent
with 23 U.S.C. 127, particularly where
several significant changes are made at
one time. The analysis of changes made
will enable the FHWA to identify and
review amendments in a more efficient
manner. This requirement will also
enable highway management officials to
develop more efficient mechanisms for
communicating with State legislatures
on such bills. Our experience indicates
that laws which conflict with 23 U.S.C.
127 are often passed without the
knowledge of highway management
officials.

Vehicles weighed. In previous
certification years the gross number of
vehicles weighed was required to
provide a level of comparison with a
previous year's activity. But the gross
number, which is derived from
cumulative totals of vehicles weighted
on high-volume as well as low-volume
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equipment, is meaningless in terms of
developing criteria for p~rformance. To
develop such criteria, the numbers of
vehicles weighed faust be broken down
by fixed scales, semi-portable scales,
portable, and WIM units. Where
vehicles are weighed on WIM
equipment, only those vehicles weighed
as part of an enforcement exercise are
to be reported.

Vehicles measured. The confusion
surrounding the measurement of
vehicles for length has made this figure
meaningless. As it is not a significant
element in terms of evaluating the
certification, the requirement for
reporting a bulk number of vehicles
measured for length is being deleted.
This change does not mean that vehicle -
measurements need not be made in the
future, as Federal law with respect to
width, and State height -and length laws,
are still applicable, though they are not
significant in evaluating enforcement
programs.

Reporting Citations. The certification
shall include citations for gross and axle
weights and also now must include, by
specific reference, violations of the
bridge formula, which is the central
element in ensuring compliance with 23
U.S.C. 127. In raising the permissible
weight limit to 80,000 pounds in 1975, the
Congress specifically made the number
and spacing of axles a condition of the
permissible truck-weight on the
Interstate, to prevent overstressing
highway bridges. One State, Florida,
which does maintain bridge formula
enforcement efforts, contends that few
other States may be'enforcing the bridge
formula. Data available to the FHWA
through planning studies indicate that a
high percentage of weight violations
may be bridge formula violations. It is
essential that the bridge formula be
enforced and it is not possible to
evaluate State efforts in this respect
without a specific reporting -of activity.

Reporting Permits. Only those
numbers of permits-issued for
overweight and overweight-oversize
combination loads shall be reported,
with specific reference to -whether the
load was divisible or indivisible. The
only breakdown necessary on trip types
are the numbers issued on an annual
basis and those issued on a trip basis,
whether for I day, 3 days, -1 week, or 1
month. Specific breakdowns for each of
the trip categories are not necessary.

c This will simplify recordkeeping and
reporting requirements.

Reduction of Funds. Several
comments indicated misunderstanding
of the possibility for-informal resolution
in situations involving a certification
which has been questioned. Such
informal resolution is not only possible

but encouraged. The regulation reflects
the availability of an informal
conference and procedures for making
an explanation and offer of settlement
which would resolve certification
questions at the level of the Federal
Highway Administrator. The regulation
also clarifies the right of the States to
secure formal administrative procedures
to resolve such matters.

The regulation does not provide
mandatory minimum or target numbers,
but does require the application of
relatively uniform management
approaches to enforcement It is the
intent of the FHWA to bring about
uniformity of effectiveness in
encouraging management initiatives. In
utilizing the guidelines, each State
should be able to develop an acceptable
plan which will provide satisfactory
quantifications in the certification
report. Changes will be recommended in
the future to incorporate-needed
modifications as indicated by an
expanded'data base and experience
with plan evaluations.

Note.-The Federal -ighvay
Administration has determined thdt this
document contains a significant regulatiori
according to the criteria established by the
Department of Transportation pursuantto
Executive Order 12044. A 1egulatory
evaluation is available for inspection in the
public docket and may be obtained by
contacting Mi. William Bauch at the address
specified above.

This regulation is effective on October
1, 1980. The first submission under this
regulation is due on November 1,1980.

Issued on: August 4. 1980.
John S. Hassell, Jr.,
FederalIlighwayAdmnistrator.

PART 658-NATIONAL MAXIMUM
SPEED LIMIT; MAXIMUM VEHICLE
SIZE AND WEIGHT

In consideration of the foregoing,
Chapter I of Title-23, Code of Federal
Regulations, is amended as follows:

§ 658.9 [Reserved]
1. Vacate and reserve from the table

of sections in Part 658 the heading
"§ 658.9 Certification of size and-weight
enforcement," and the corresponding
section within the part.

2. Add a new Part 657 to read as set
forth below:

PART 657-CERTIFICATION OF SIZE
AND WEIGHT ENFORCEMENT
Sec.
657.1 Purpose.
657.3 Definition.
657.5 Policy.
657.7 Objective.
657.9 Formulationof a plan*of enforcement
057.11 Evaluation of operations.

Sec.
657.13 Certification requirement.
657.15 Certification content.
657.17 Certification submittal.
657.19 Effect of failure to certify or to

enforce State laws adequately.
657.21 Procedure for reduction of funds.
Appendix-Guidelines to be used in

developing enforcement plans and
certification evaluation.

Authority: Sec. 123, Surface Transportation
Assistance Act of 1978, Pub. L 95-599, 02
Stat. 2689; 23 U.S.C. 127,141, and 315: 49 CFR
1.48(b).
§ 657.1 Purpose.

To prescribe requirements for
administering a program cif vehicle size
and weight enforcement on Federal-aid
(FA) highways, including the required
annual certification by the State.

§ 657.3 Definition.
"Enforcing" or "enforcement" means

all actions by the State to obtain
compliance with size and weight
requirements by all vehicles operating
on the FA Interstate, primary, urban,
and secondary systems.

§ 657.5 Policy.
Federal Highway Administration

(FHWA] policy is that each State
enforce vehicle size and weight laws to
assure that violations are discouraged
and that vehicles traversing the highway
system do not exceed the limits
specified by law. These size and weight
limits are based upon design
specifications and safety considerations,
and enforcement shall be developed and
maintained both to prevent premature
deterioration of the highway pavement
and stnctures and lo provide a safe
driving environment.

§ 657.7 Objective.
The objective of this regulation is the

development and operation by each
State of an enforcement process which
identifies vehicles of excessive size and
weight and provides a systematic
approach to eliminate violations and
thus Improve conditions.

§'657.9 Formulation of a plan for
enforcement.

(a) Each State shall develop a plan for
the maintenance of an effective
enforcement process. The plan shall
describe the procedures, resources, and
facilities which the State intends to
devote to the enforcement of its vehicle
size and weight laws. Each State plan
must be a cepted by the FHWA and will
then serve as a basis by which the
annual certification of enforcement will
be judged for adequacy.

(b) The plan shall discuss the
following subjects:

(1) Facilities and resources, (i) No
program shall be approved which does
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not Utilize a combination of at least two
of the following listed devices to deter
evasion of size and weight measurement
in sufficient quantity to cover the FA
system: fixed platform scales; portable
wheel weigher scales; semiportable or
ramp scales; WIM equipment.

(ii) Staff assigned to the program,
identified by specific agency. Where
more than one State agency has weight
enforcement responsibility, the lead
agency should be indicated.

(2) Practices and procedures. (i)
Proposed plan of operation, including
geographical coverage and hours of
operation in general terms.

(ii) Policy and practices with respect
to overweight violators, including off-
loading requirements for divisible loads.
In those States in which off-loading is
mandatory by law, an administrative
variance from the legal requirement
shall be fully explained. fI those States
in which off-loading is permissive
administrative guidelines shall be
included.

(iii) Policy and practices with respect
to penalties, including those for repeated
violations. Administrative directives,
booklets or other written criteria shall
be made part of the plan submission.

(iv) Policy and practices with respect
to special permits for overweight.
Administrative directives, booklets or
other written criteria shall be made part
of the plan submission.

(3) Updating. Modification and/or
additions to the plan based on
experience and new developments in
the enforcement program. It is
recognized that the plan is not static and
that changes may be required to meet
changing needs.

§ 657.11 Evaluation of operations.
(a) The State shall submit its initial

plan to the FHWA Division
Administrator on or before November 1,
1980. Following consultation with the
FHWA Regional Administrator, the
State will be notified of its acceptance
or rejection. The plan shall be updated
annually thereafter, preferably on or
before July 1, but an alternate date
acceptable to both the FHWA and the
State, may be chosen if a State's
legislative or budgetary cycle is not
consonant with July 1. In any event, a
State must have an approved plan in
effect by October 1 of each year. Failure
of a State to submit or update a plan
will be deemed to be a failure to certify
in accordance with § 657.13.

(b) The FHWA division.office shall
review the State's operation under the
accepted plan on a continuing basis and
shall prepare an evaluation report
annually. The State will be advised of
the results of the evaluation, and of any

needed changes either in the plan itself
or in its implementation. Copies of the
evaluation report and subsequent
modifications resulting from the
evaluation shall be forwarded through
the region to the Washington
Headquarters.

§ 657.13 Certification requirement.
Each State shall certify to the Federal

Highway Administrator before January 1
of each year that it is enforcing all State
laws respecting maximum vehicle size
and weight permitted on the FA primary,
secondary, and urban systems, including
the Interstate System, in accordance
with.23 U.S.C. 127. The certification
shall be supported by information on
activities and results achieved during
the preceding 12-month period ending on
September 30.

§ 657.15 Certification content.
The certification shall consist of the

following elements and each element
shall be addressed even though the
response is negative:

(a) A statement by the Governor of
the State, or an official designated by
the Governor, that the size and weight
laws and regulations in the State
governing use of the Interstate System
conform to 23 U.S.C. 127.

(b) A statement by the Governor of
the State, or an official designated by
the Governor, that all State size and
weight limits are being enforced on the
FA Interstate, primary, urban, and
secondary systems. Urban areas not
subject to State jurisdiction shall be
identified and the statement shall
address total FA mileage involved and
an analysis of enforcement efforts in
such areas.

(c) The certifying statement required
by paragraphs (a) and (b) of this section
shall be worded as follows: I (name of
certifying official), (position title), of the
State of . do hereby certify
that all State laws and regulations are
being enforced on the FA primary,
urban, and secondary systems and the
Interstate System in accordance with 23
U.S.C. 127.

(d) A copy of any State law or
regulation pertaining to vehicle sizes
and weights adopted since the State's
last certification and an analysis of the
changes made. Those laws and
regulations pertaining to special permits
and penalties shall be specifically
identified and analyzed in accordance
with section 123 of the Surface
Transportation Assistance Act of 1978
(Pub. L 95-599).

(e) A report of State size and weight
enforcement efforts during the period
covered by the certification which
addresses the following:

(1) Actual operations as compared
with those forecast by the plan
submitted earlier, with particular
attention to changes in or deviations
from the operations proposed.

(2) Impacts of the process as actually
applied, in terms of changes in the
number of oversize and/or overweight
vehicles.

(3) Measures of activity.
(i) Vehicles weighed. Separate totals

shall be reported for the annual number
of vehicles weighed on fixed scales, on
semi-portable scales, on portable scales.
and on WIM when used for
enforcement.

(ii) Penalties reported shall include
citations issued, civil assessments, and
Incidences of load shifting or off-loading
of excess weight categorized as follows:
violations of axle and/or gross vehicle
weights, or violations resulting from
application of the bridge formula.

(iii) Permits. The number of permits
Issued for overweight loads shall be
reported. The reported numbers shall
specify permits for divisible and
nondivisible loads and whether issued
on a trip or annual basis. Permits issued
for excess height, length, or width need
not be reported except where issued for
the overwidth movement of a divisible
load.

§ 657.17 Certification submittal
(a) The Governor, or an official

designated by the Governor, shall each
year submit one copy of the certification
to the FHWA Division Administrator
prior to January 1.

(b) The division office shall forward
the original certification to the Office of
the Chief Counsel and one copy to the
Associate Administrator for Engineering
and Traffic Operations. Copies of
appropriate evaluations and/or
comments shall accompany any
transmittal.
§ 657.19 Effect of failure to certify orto
enforce State laws adequately.

Beginning January 1.1981. if a State
fails to certify as required by this
regulation or if the Secretary determines
that a State is not adequately enforcing
all State laws respecting maximum
vehicle sizes and weights on FA
highways notwithstanding the State's
certification, the FA highway funds
apportioned to the State for the next
fiscal yeai shall be reduced by an
amount equal to 10 percent of the
amount which would otherwise be
apportioned to the State under 23 U.S.C.
104. and/or by the amount required
pursuant to 23 U.S.C. 127,

52369
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§ 657.21 Procedure for reduction of funds.

(a) If it appears to the Federal
Highway Administrator that a State has
not submitted a certification conforming

,,to the requirements of this regulation, or
that the State is not.adequately
enforcing State laws respecting
maximum vehicle size and weight,
including.laws applicable to vehicles
using the Interstate System with weights
or widths in excess of those provided
under 23 U.S.C. 127, the Federal
Highway Administrator shall make in
writing a proposed determination of
nonconformity, and shall notify the
Governor of the State of the proposed
determination by certified mail. The
notice shall state the reasons for the
proposed determination and inform the
State that it may, within 30 days from
the date of the notice, request a hearing
to show cause why it should not be
found in nonconformity. If the State
informs the Administratorbefore the
end of this 30-day period that it wishes
to attempt to resolve the matter
informally, the Administrator may
extend the time for requesting a bearing.
In the event of a request for informal
resolution, the State and the
Administrator (or designee) shall
promptly schedule a meeting to resolve
the matter.

(b) In all instances where the State
proceeds on the basis of informal
resolution, a transcript of the conference
will be made and furnished to the State.
by the FHWA.

(1) The State may offer any
information which it considers helpful to'
a resolution of the matter, and the scope
of review at the conference will include,
but not be limited to, legislative actions,
including those proposed to remedy
deficiencies, budgetary considerations,
judicial actions, and proposals for
specific actions which will be
implemented to bring the State into
compliance.

(2) The information produced at the
conference may constitute an
explanation and offer of settlement and
the Administrator will make a
determination on the basis of the
certification, record of the conference,
and other information submitted by the
State. The Administrator's final decision
together with a copy of the transcript of
the conference will be furnished to the
State.

(3) If the Administrator doesnot
accept an offer of settlement made
pursuant to paragraph (b)(2) -of this
section, the State retains the right to
request a hearing on the record pursuant
to paragraph (d) of this section, except
in the case of a violation of section 127.

(c) If the State does not request a
hearing in a timely fashion as provided
in paragraph (a) of this section, the
Federal Highway Administrator shall
forward the proposed determination of
nonconformity to the Secretary. Upon
approval of the proposed determination
by the Secretary, the fund reduction
specified by § 657.19 shall be effected.

(d) If the State requests a hearing, the
Secretary shall expeditiously convene a
hearing on the record, which shall be
conducted according to the provisions of
the Administrative ProcedureAct, 5 *
U.S.C. 555 et seq. Based on the record of
the proceeding, the Secretary shall
determine whether the State is in
nonconformity with this regulation. If
the Secretary determines that the State
is in nonconformity, the fund reduction
specified by section 567.19 shall be
effected.

(e) The Secretary may reserve 10
percent of a State's apportionment of
funds under 23 U.S.C. 104 pending a
final administrative determination under
this regulation to prevent the
apportionment to.the State of funds
which would be affected by a
determination of nonconformity.

(f) Funds withheld pursuant to a final
administrative determination under this
regulation shall be reapportioned to all
other eligible States one year from the
date of this determination, unless before
this time the Secretary determines, on
the basis of information submitted by
the State and the FHWA, that the State
has come into conformity with this
regulation. If the Secretary determines
that the State has come into conformity,
the withheld funds shall be released to
the State.

(g) The reapportionment of funds
under paragraph (e) of this section shall
be stayed during the pendency of any
judicial review of the Secretary's final
administrative determination of'
nonconformity.
Appendx.--Guidelines To Be Used in
Developing Enforcement Plans and
Certification Evaluation
A. Facilities and Equipment

1. Permanent Scales
a. Number
b. Location (a map appropriately coded is

suggested) I
c. Public-private (if any)

.2. Weigh-in-motion (WIM]
a. Number
b. Location (notation on above map is

suggested)
- 3. Semi-portable scales

a. Type and number
b. If used in sets, the number comprising a

set
4. Portable Scales
a. Type and number
b. If used in sets, the number comprising d

set

B. Resources
1. Agencies involved (i.e., highway agency,

State police, motor vehicle department, etc.)
2. Personnel-- numbers from respective

agencies assigned to weight enforcement
3. Funding
a. Facilities
b. Personnel

C. Practices
1. Proposed schedule of operation of fixed

stale locations in general terms ,
2. Proposed schedule of deployment of

portable scale equipment in general terms
3. Proposed schedule of deployment of

semi-portable equipment in general term
4. Strategy for prevention of bypassing of

fixed weighing facility location
5. Proposed action for implemenlation of

off-loading, if applicable

D. Goals
1. Short term-the year beginning

October 1 following submission of a vehicle
size and weight enforcement plan

2. Medium term-2-4 years after
submission of the enforcement plan

3. Long tenn-5 years beyond the
submission of the enforcement plan

4. Provision for annual review and update
of vehicle size and weight enforcement plan
E. Evaluation

The evaluation of an existing plan, In
comparison to goals for strengthening the
enforcement program, is a difficult task,
especially since there is very limited
experience nationwide.

The FHWA plans to approach this
objective through a continued cooperative
effort with State and other enforcement
agencies by gathering useful information and
experience on elements of enforcement
practices that produce positive results.

It isnot considered practicable at this time
to establish objective minimums, such as the
number of vehicles to be weighed by each
State, as a requirement for satisfactory
compliance. However, the States will want to
know as many specliTcs as possible about
what measuring tools will be used to evaluate
their annual certifications for adequacy.

The above discussion goes to the heart of
the question concerning numerical criteria.
The assumption that a certain number of
weighings will provide a maximum or even
satisfactory deterrent is not supportable. The
enforcement of vehicle size and weight laws
xequires that vehicles be weighed but It does
not logically follow that the more vehicles
weighed, the more effective the enforcement
program, especially if the vehicles are
weighed at a limited number of fixed
locations. A "numbers game" does not
necessarily provide a deterrent to deliberate
overloading. Consistent, vigorous
enforcement activities, the certainty of
apprehension and of penalty, the adequacy of
the penalty, even the publicity given these
factors, may be greater deterrents than the.
number of weighings alone.,

In recognizing that all States are unique in
character, there are some similarities
between certain.States and useful
perspectives may be obtained by relating
their program elements. Some comparative
factors are:
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1. Truck registration (excluding pickups
and panels)

2. Population
3. Average Daily Traffic (ADT) for trucks

on FA highways
4. To total mileage of Federal-aid highways
5. Geographic location of the State
6. Annual truck miles traveled in State
7. Number of truck terminals Cover 6 doors)
8. Vehicle miles of intrastate truck traffic
Quantities relating to the above items can

become factors that in the aggregate are
descriptive of a State's characteristics and
can identify States that are similar from a
trucking operation viewpoinL This is
especially applicable for States within the
same area.

After States with similar truck traffic
operations have been identified in a regional
area, another important variable must be
considered: the type of weighing equipment
that has been or is proposed for predominant
use in the States. When data become
available on the number of trucks weighed by
each type of scale (fixed, portable, semi-
portable, etc.) some indicators will be
developed to relate one State's effort to those
of other States. The measures of activity that
are a part of each certification submitted will
provide a basis for the development of more
precise numerical criteria by which an
enforcement plan and its activities can be
judged for adequacy.

Previous certifications have provided
information from which the following gross
scale capabilities have been derived.

Potential Weighing Capacities
1. Permanent scales 60 veh/hr.
2. Weigh-in-motion scales 100 vehlhr.
3. Semi-portable scales 25 veh/hr.
4. Portable scales 3 veh/hr.
To meet the mandates of Federal and other

laws regarding truck size and weight
enforcement, the FHWA desires to become a
resource for all States in achieving a
successful exchange of useful information.
Some States are more advanced in their
enforcement activities. Some have special
experience with portable. semi-portable.
fixed, or weighing-in-motioa devices. Others
have operated permanent scales in
combination with concentrated safety
inspection programs. The FHWA is interested
in information on individual State
experiences in these specialized areas as part
of initial plan submissions. If such
information has recently been furnished to
the Washington Headquarters. an
appropriate cross reference should be
included on the submission.

It is the policy of the FHWA to avoid red
tape, and information volunteered by the
States will be of assistance in meeting many
needs. The ultimate goal in developing
information through the evaluation process is
to assemble criteria for a model enforcement
program.

[FR Doc. W-2387 Filed 8-6-a. -45 am]
BILLING CODE 4910-22-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing-Federal Housing
Commissioner

24 CFR Part 869

[Docket No. R-80-8291

Low-income Public Housing-PHA-
Owned Projects-Continued Operation
as Low-Income Housing After
Completion of Debt Service

AGENCY. Department of Housing and
Urban Development (HUD).
ACTION: Interim rule and request for
comments.

SUMMARY- This Interim Rule implements
certain amendments to § 9 of the United
States Housing Act of 1937, pertaining to
continued operation of a public housing
project as low-income housing after the
completion of debt service for the
project. These statutory changes wer
made by section 211 of the Hobsing and
Community Development Amendments
of 1979.
EFFECTIVE DATE: September 15.1980.
COMMENT DUE DATE: October 6,1980.
ADDRESS: Send comments to the Rules
Docket Clerk. Office of General Counsel.
Room 5218, Department of Housing and
Urban Development. 451 Seventh Street.
S.W., Washingtom D.C. 20410. Each
comment should include the
commentor's name and address, and
must refer to the docket number
indicated in the heading of this
document. Copies of all written
comments received will be available for
copying and inspection in the Office of
the Rules Docket Clerk at the above
address. The rule may be changed in the
light of comments received.
FOR FURTHER INFORMATION CONTACT'.
Wayne Hunter, Office of Public
Housing. Department of Housing and
Urban Development. 451 Seventh Street.
S.W. Washington. D.C. 20410. telephone
number (202) 755-6460 (this is not a toll-
free number).
SUPPLEMENTARY INFORMATION This
rule, which implements recent
amendments to the United States
Housing Act of 1937, (Act) made by
§ 211 of the Housing and Community
Development Amendments of 199",
provides a basis for maintaining the
low-income nature of a public housing
project after the completion of all debt
service on the project under § 5 of the
Act. Specifically, the Act states that a
PHA may not dispose of a public
housing project without HUD approval
for 10 years after all operating subsidy

payments for that project have ceased.
Under this rule, the maintenance of the
low-income nature of a project allows
for continued eligibility for payment of
operating subsidy with respect to the
project. This rule is applicable only to
public housing projects owned by public
housing agencies (PHAs].

For most of the PHA-owned public
housing projects whose Annual
Contributions Contract (ACC) terms
would otherwise expire within the next
few years, as a result of the completion
of debt service, the ACC terms have
been, or are expected to be. extended in
connection with modernization.
pursuant to 24 CFR 868. For those
projects which may not be included
under modernization programs before
the expiration of their existing ACC
terms, this rule provides for extension of
the term of those ACC provisions which
relate to project operation. ACC
provisions related to development and
debt service would not remain in effect
for the project during such an extension.

For use in determining the exact time
of ACC expiratior for a particular
project. § 8M103(a) sets forth a
definition of "ACC Expiration Date."
Provision is made in § 869.101 for the
payment of operating subsidy with
respect to a project during continued
operation as low-income public housing.
until and after the completion of debt
service, pursuant to an ACC amendment
under § 869.105 or 869.106. extending
the term of the ACC provisions related
to project operation.

Under § 869.105, this rule requires
that. as a condition for the first HUD
approval for payment of operating
subsidy under a particular ACC for a
PHA fiscal year beginning after the
effective date of this rule, the PHA and
HUD must enter into an ACC
amendment stipulating that each project
which Is subject to the ACC shall
continue to be operated as low-income
public housing, on accordance with the
ACC provisions related to project
operation. for a period of 10 years after
the last PHA fiscal year for which
operating subsidy is paid with respect to
the project.

An ACC amendment under § 869.105
will result in an automatic extension for
any project under an ACC whenever,
and to the extent that, less than 10 years
of the project's ACC term would
otherwise remain after the end of the
last PHA fiscal year for which operating
subsidy is paid with respect to the
project. After the initial ACC extension
is effected under § 669.10, successive
annual payments of operating subsidy
with respect to the project will
automatically result in successive
annual extensions of the project's ACC
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term. Complete expiration for a project
will occur only if no operating subsidy is
paid with respect to the project for the
last 10 years of the project's ACC term.
Even if a PHA chooses to accept no
further operating subsidy for a project,
the Act requires that it still seek HUD
approval for disposition of the project
for a period of 10 years following the
last operating subsidy payment.

Where there is a Consolidated ACC
covering two or more projects, the
PHA's decision not to receive operating
subsidy for any of the projects will
result in a reduction of the total amount
of operating subsidy payable under the
ACC, as explained in § 869.105(b).
Before deciding not to receive operating
subsidy for a particular project under
§ 869.105, the PHA should evaluate the
impact of such a decision on the other
projects under the ACC.

Where the project has not received
operating subsidy for the last 10 years of
its ACC term and thus is not subject to
an ACC extension under § 869.105, the
PHA may still desire such an extension
as a basis for maintaining the project's
eligibility for operating subsidy beyond
the anticipated date of ACC expiration.
For this situation, § 869.106 provides
that, upon request by the PHA, HUD
may approve a one to ten year extension
of the term of the ACC provisions
related to project-operation.

Notwithstanding these provisions,
HUD may approve the disposition of a
project before the scheduled expiration
of the term of the ACC for the project
(i.e., at any time prior to the completion
of debt service or during an extended
term under this Part). This possibility is
acknowledged in § 869.107, which
makes it clear that this Part is not
intended to restrict or preclude
demolition or disposition of a project
pursuant to HUD approval in
accordance with 24 CFR 870.

This rule is being issued as an Interim
Rule because it is urgent that the
statutory changes mandated by § 211 of
the Housing and Community
Development Amendments of 1979 be
implemented immediately. Unless the
Annual Contributions Contracts
governing certain Low-Income Public
Housing projects are extended before
their scheduled expiration dates, the
affected projects will become ineligible.
for operating subsidy after ACC
expiration, and some local Public
Housing Agencies may be unable in that
case to maintain the decent, safe and
sanitary housing they now provide to
the low-income residents of the projects
that-would be affected. The first of the
ACC expirations which are affected by
these statutory changes is scheduled for
October 1980 and additional expirations

are scheduled to occur in 1981. It is very
important for this rule to be in place
well before any expirations occur, so
that local PHAs may have planning time
to consider the options this rule offers.. A Finding of Inapplicability respecting
the National Environmental Policy Act
of 1969 had been made in accordance
with HUD procedures. A copy of this
Finding of Inapplicability is available
for public inspection in the Office of the
Rules Docket Clerk at the above
address.

This rule is listed as item number H-
60-79 in the Department's semi-annual
agenda of significant rules, published
pursuant to Executive Order 12044.

Accordingly, Chapter VIII of Title 24
of the Code of Federal Regiflations is
amdnded to add a new Part 869, as
follows:

PART 869-PHA-OWNED PROJECTS-
CONTINUED OPERATION AS LOW-
INCOME HOUSING AFTER
COMPLETION OF DEBT SERVICE

Sec.
.869.101 Purpose.
869.102 Applicability.
869.103 Definitions.
869.104 Continuing eligibility for operating

subsidy.
869.105 Extension of ACC upon payment of

operating subsidy.
869.106 'ACC extension in absence of

current operating subsidy.
869.107 HUD approval of demolition or

-disposition before ACC expiration.
Authority: United States Housing Act of

1937. (42 U.S.C. 1437 et seq.); Section 7(d),
Department of HUD Act (42 U.S.C. 3535(d)).,

§ 869.101 Purpose.
This Part provides a basis for

maintaining the low-income nature of a
public housing project after the
completion of debt service on the
project, specifying methods for
extending the effective period of those
provisions of the Annual Contibutions
Contract (ACC) which relate to project
operation. Such an extension'provides a
contractual basis for the continued
operation of the project under the Low-
Income Public Housing Program,
including continued eligibility for
Operating Subsidy.

§ 869.102 Applicability.
This Part applies to any low-income

public housing project which, on or after
the effective date-of this Part, is owned
by a Public-Housing Agency (PHA) and
is subject to an ACC under § 5 of the
United States Housing Act (Act),
including any Turnkey III or Mutual
Help housing which is owned by the
PHA. This'Part does not apply to the
Section 8 and Section 23 Housing
Assistance Payments Programs, the

Section 10(c) and Section 23 Leased
Housing Programs, or Lanham Act
projects which remain under
Administration Contracts.

§ 869.103 Definitions.
(a) "ACC Expiration Date" means the

last day of the term during which a
particular public housing project is
subject to all or any of the provisions of
the ACC. The ACC term for a particular
project expires at the latest of:

(1) The end of the "Debt Service
Completion Date," which Is the last day
of a one-year period beginning with, and
inclusive of, the last debt service Annual
Contribution Date for the project, as
determined under the ACC (e.g., If the
last debt service Annual Contribution
Date is June 15, 1983, the one-year
period continues through the end of the
day on June 14,1984, which is the Debt
Service Completioi Date); or

(2) The end of the date of full
repayment of any indebtedness of the
PHA to the Federal government in
connection with the project; or

(3) The end of the last date of an
extension of the term of the ACC
provisions related to project operation,
as effected under § 869.105 or § 869.100.

(b) "Operating Subsidy" means
additional annual contributions for
operations under section 9 of the Act.

§869.104 Continuing eligibility for
operating subsidy.

Until and after the Debt Service
Completion Date for any project, HUD
shall pay Operating Subsidy with
respect to such project only in
accordance with an ACC amendment
providing for extension of the term of
the ACC provisions related to project
operation, pursuant to § 869.105 or
§ 869.106. The ACC amendment shall be
in the form prescribed by HUD and shall
specify the particular provisions of the
ACC which relate to continued project
operation and, therefore, remain In
effect for the extended ACC term. These
provisions shall include a requirement
that the PHA execute and file for public
record an approprfate doctjment
evidencing the PHA's covenant not to
convey, encumber or make any other
disposition of the project before the end
of the project's ACC Expiration Date,
without HUD approval.

§ 869.105 Extension of ACC upon payment
of operating subsidy.

(a) ACCAmendment. As a condition
for the first HUD approval for payment
of Operating Subsidy with respect to the
projects under a particular ACC for a
PHA fiscal year beginning after the
effective date of this Part, the PHA and
HUD shall enter into an amendment to
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the ACC for all projects under the ACC.
This ACC amendment shall provide that
the ACC provisions related to project
operation shall continue in effect with
respect to each project under the ACC
for a period of 10 years after the end of
the last PHA fiscal year for which
Operating Subsidy is paid with respect
to the project.

(b) Consolidated ACC. Where a single
ACC covers more than one project
(Consolidated ACC), each annual

'Operating Subsidy payable under that
ACC is a lump-sum amount, which is not
divided into discrete amounts for the
individual projects which are subject to
the Consolidated ACC (see 24 CFR 890).
Accordingly, if a PHA, before submitting
a request for Operating Subsidy
pursuant to paragraph (a) of this section,
determines that any project(s) under the
Consolidated ACC will not require
Operating Subsidy and should not be
subject to the provisions of paragraph
(a), the PHA shall accompany its request
with a resolution certifying that no
Operating Subsidy shall be utilized with
respect to such project(s) after the
effective date of this rule and that all
financial records and accounts shall be
kept separately for such project(s). In
such case, the removal of the project(s)
from the request for Operating Subsidy
shall be reflected by the exclusion of
that number of unit months available for
the project(s) when making the
calculations, under 24 CFR 890, for
determination of the total amount of
Operating Subsidy payable under the
Consolidated ACC. In any event, no
Operating Subsidy payable under a
Consolidated ACC or otherwise shall be
used to pay, directly or indirectly, any
costs attributable to a project which is
ineligible or otherwise Vxcluded from
Operating Subsidy under § 869.104. Even
if no Operating Subsidy is received with
respect to a project, the PHA remains
obligated to maintain and operate the
project in accordance with the
provisions of the ACC related to project
operation so long as those ACC
provisions remain in effect.

§ 869.106 ACC extension In absence of
current operating subsidy.

Where Operating Subsidy under an
ACC is not approved for payment during
a time period which results in extension
of the term of the ACC provisions
related to project operation, with respect
to a particular project, pursuant to
§ 869.105, the PHA shall, at least one
year before the anticipated ACC
Expiration Date for the project, notify
HUD as to whether or not the PHA
desires to maintain a basis for receiving
Operating Subsidy with respect to the
project after the anticipated ACC

Expiration Date. This notification shall
be submitted to the appropriate HUD
Field Office in the form of a resolution
of the PHAs Board of Commissioners. If
the PHA does not desire to maintain a
basis for Operating Subsidy payments
with respect to the project after the
anticipated ACC Expiration Date, the
resolution shall certify that no Operating
Subsidy shall be utilized with respect to
the project after the effective date of this
rule and that all financial records and
accounts for such a project shall be kept
separately. If the PHA does desire to
maintain a basis for such Operating
Subsidy payments, the resolution shall
include the PHA's request for extension
of the term of the ACC provisions
related to project operation, for a period
of not less than one nor more than 10
years. Upon HUD's receipt of the
request, HUD and the PHA shall enter
into an ACC amendment effecting the
extension for the period requested by
the PHA. unless HUD finds that
continued operation of the project
cannot be justified under the standards
set forth in 24 CFR 870 (HUD's
regulation on demolition or disposition
of public housing).

§ 869.107 HUD approval of demolition or
disposition before ACC expiration.

This Part is not intended to preclude
or restrict the demolition or disposition
of a project pursuant to HUD approval
in accordance with 24 CFR 870. Subject
to the requirements of 24 CFR 870, HUD
may authorize a PHA to demolish or
dispose of public housing at any time
before the ACC Expiration Date.

Issued at Washington. D.C.. June 25.190.
Lawrence B. Simons,
Assistant Secretafor Housi 3-Federal
-ousing Commissioner.

FRa Dom 9()-W5 Fied B--ft&45a-]
BILLING CODE 4201-"

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[T.D. 7712]

Income Tax;, Investment in United
States Property by Controlled Foreign
Corporations

AGENCY: Internal Revenue Serv ice,
Treasury.
ACTION: Final regulations.

SUMMARY: This document provides final
regulations relating to the exceptions to
the definition of United States property
under section 956 (b) (2) of the Internal
Revenue Code of 1954. Changes in the

applicable tax law were made by the
Tax Reform Act of 1976. This document
also contains final regulations under
section 956 (c) which affect the
computation of the investment of
earnings in United States property by
controlled foreign corporations. The
regulations provide the public with the
guidance needed to comply with the
provisions of the Tax Reform Act of
1976 as well as guidance with respect to
the clarification of existing regulations.
The final regulations affect controlled
foreign corporations making certain
investments in United States property
and their United States shareholders.
DATE: The amendments in general apply
to taxable years beginning after
December 31. 1975 except that the
amendment to § 1.956-2 Cc) (2] applies
with respect to pledges made after
September 8.1980.
FOR FURTHER INFORMATION CONTACT.
Jacob Feldman of the Legislation and
Regulations Division. Office of the Chief
Counsel. Internal Revenue Service, 1111
Constitution Avenue. N.W_ Washington.
D.C. 20224. Attention: CC:RT 202-566-
3289, not a toll-free call.
SUPPLEMENTARY INFORMATION:

Background
On April 23. 1979, the Federal Register

published proposed regulations under
sections 956 and 958 of the Internal
Revenue Code of 1954 (44 FR 23880).
Amendments'under section 956 (a).
(b)(2), and 958 were proposed to
conform the regulations to amendments
made to the Code by section 1021 of the
Tax Reform Act of 1976 (90 Sta 1618).
Amendments made under section 936 (c)
were intended to clarify existing
regulations. A public hearing was held
on October 30.1979. After consideration
all comments regarding the proposed
amendments, this Treasury decision is
adopted.

Discussion
The proposed amendments made

changes to the regulations under section
965 (b) and 98 to conform the
regulations to amendments made to the
Code by section 1021 of the Tax Reform
Act of 1976 (90 Stat. 1618]. In addition.
amendments were made to the
regulations under section 956 Cc) to
clarify existing regulations.

Proposed § 1.956-2 (c) (2) dealing with
indirect pledges or guarantees has been
modified. Under the final regulations the
pledge of stock of a controlled foreign
corporation will be considered as an
indirect pledge of the assets of the
controlled foreign corporation only if at
least 66% percent of the voting power of
the stock of the controlled foreign

52373
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corporation is pledged and only if, in
addition, the pledge of stock is
accompanied by negative covenants or
similar restrictions. This provision
applies to pledges made after-September
8, 1980.

Proposed § 1.956-2 (c) (3) dealing with
the facilitation of loans to shareholders
has been eliminated. Although the
Committee Report accompanying the
Tax Reform Act of 1976 supports the
position taken in the proposed
regulations, a number of comments were
received that the proposed section was
too vague and could be misconstrued to
cover situatibns not prohibited by
section 956. Any need for specificity will
be covered in rulings on particular facts.
Examples (4) and (5) under proposed
§ 1.956-2 (C) (3) have also been
eliminated. Example (4) dealt with the
operation of an effective date which has
been modified and Example (5] dealt
with the concept of facilitation.

A change was also made under
proposed § 1.956-2 (b) (1] (ix] in order to
expand the concept of "when used" to
include situations in which equipment
has been purchased for use and not as
yet used. Another change of a clarifying
nature was made under § 1.956-2 (b) (1]
(ix) with respect to the definition of
movable drilling rigs and other oil and
gas exploration and exploitation
equipment used on the continental shelf
of the United States.

Drafting Information

The principal author of these
regulations is Jacob Feldman of the
Legislation and Regulations Division of
the Office of Chief Counsel; Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department -participated in developing
the regulations, both on matters of
substance and style.

Adoption of Amendments to the
Regulations.

Accordingly, 26 CFR Part 1 is
amended as follows:

Paragraph 1. Paragraph (b) of § 1.956-
1 is amended by redesignating
subparagraphs (2) and (3] as
subparagraphs (3) and (4], respectively,
and by adding new subparagraph (2] to
read as set out below:

§ 1.956-1 Shareholder's pro rata share of
a controlled foreign corporation's increase
In earnings Invested in United States
property.

(b] Amount of a controlled foreign
corporation's investment of earnings in
United States property. * * *

(2] Aggregate amount of United States
property. For purposes of determining
an increase in earnings invested in
United States property for any taxable
year beginning after December 31, 1975,
the aggregate amount of United States
property held by a controlled foreign
corporation at the close of-

(i] Any taxable year beginning after
December 31;, 1975, and

(ii) The last taxable year beginning
before January 1, 1976
does not include stock or obligations of
a domestic corporation described in
section 956(b](2)(F) or movable property
described in section 956(b)(2](G).

Par. 2. Section.1.956-2 is amended as
follows!

1. Paragraph(b)(1] is amended by
revising subdivision (iii], by
redesignating subdivision (viii), as
subdivision (x), and by adding
subdivisions (viii] and (ix) as set forth
below.

2. Paragraph (c] is amended as
follows:

. a. Subparagraph (1] amended by
deleting "subparagraph (2)" from the
first sentence and by inserting in lieu
thereof "subparagraph (4)", and by
deleting the last sentence and the
examples.

b. Subparagraph (2] is redesignated as
subparagraph (4] and new
subparagraphs (2] and (3) are added to
read as set forth below.

3. Paragraph (d](1J(i] is revised by
deleting "of paragraph (a]" from the first
sentence, and by revising-paragraph
{d](1)(i](b) to-read as set forth below.

4. Paragraph (d](2 is revised by
deleting "of paragraphs (a][1]fiii] and
(b](1](v)" from the first sentence.

§ 1.956-2 Definition of United States
.property.

(b] Exceptions-] Excluded
property.* * *

(iii) Deposits with persons carrying on
the banking business, unless the
deposits serve directly or indirectly as a
pledge or guarantee within the meaning
of paragraph (c) of this section. See
paragraph (e)(2) of § 1.956-1.
• * * * *

(viii) For taxable years beginning after
December 31, 1975, the voting or
nonvoting stock or obligations of an
unrelated domestic corporation. For
purposes of this subdivision, an
unrelated domestic corporation is a
domestic corporation which is neither a
United States shareholder (as defined in
section 951(b)] of the controlled foreign
corporation making the investment, nor
a corporation 25 percent or more of
whose total combined voting power of
all classes of stock entitled to vote is

owned or considered as owned (within
the meaning of section 958 (b]] by
United States shareholders of the
controlled foreign corporation making
the investment. The determination of
whether a domestic corporation is an
unrelated corporation is made
immediately after each acquisition of
stock or obligations by the controlled
foreign corporations.

(ix) For taxable years beginning after
December 31, 1975, movable drilling rigs
or barges and othet movable exploration
and exploitation equipment (other than
a vessel or an aircraft) which are used
exclusively on the Continental Shelf (as
defined in section 638] of the United
States in the exploration for,
development, removal or transportation
of natural resources from or under ocean
waters. Property of the kind described in
this subdivision which is being
constructed or is in storage or in transit
within the United States meets the
requirements of § 1.95-2(b](1] defining
excluded property if It is actually used
on the Continental Shelf by the last day
of the taxable year following the year of
purchase, commencement of storage or
commencement of transit, and has nto
been used by the taxpayer anyplace
else. In general, the type of property
which qualifies for the exception under
this subdivision includes any movable
property which would be entitled to the
investment credit if used outside the
United States in certain geographical
areas of the Western Hemisphere
pursuant to section 48(a](2)(1)) (x)
(without reference to sections 49 and
50).

(c) Trqatment of pledges and
guarantees- (1]General rule.* **

(2) Indirectpl'dge orguarantee, If the
assets of a controlled foreign
corporation serve at any time, even
though indirectly, as security for the
performance of an obligation of a United
States person, then, for purposes of
paragraph (c)(1) of this section, the
controlled foreign corporation will be
considered a pledgor or guarantor of
that obligation. For this purpose the
pledge of stock of a controlled foreign
corporation will be considered as the
indirect pledge of the assets of the
corporation if at least 66 2/3 percent of
the total combined voting power of all
classes of stock entitled to vote is
pledged and if the pledge of stock is
accompanied by one or more negative
covenants or similar restrictions on the
shareholder effectively limiting the
corporation's discretion with respect to
the disposition of assets and the
incurrence of liabilities other than in the
ordinary course of business. This
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paragraph (c](2) applies only to pledges
and guarantees which are made after
September 8, 1980. For purposes of this
paragraph (c)[2) a refinancing shall be
considered as a new pledge or
guarantee.

(3) Illustrations. The following
examples illustrate the application of
this paragraph (c):

Example (1). A, a United States person,
borrows $100,000 from a bank in foreign
country X on December 31,1964. On the same
date controlled foreign corporation R pledges
its assets as security for A's performance of
A's obligation to repay such loan. The place
at which or manner in which A uses the
money is not material. For purposes of
paragraph [b) of § 1.956-1. R Corporation will
be considered to hold A's obligation to repay
the bank $100,000, and, under the provisions
of paragraph (e)(2) of § 1.956-1. the amount
taken into account in computing R
Corporation's aggregate investment in United
States property on December 31, 1964, is the
unpaid principal amount of the obligation on
that date ($100,000).

Example (2). The facts are the same as in
example (1), except that R Corporation
participates in the transaction, not by
pledging its assets as security for A's
performance of A's obligation to repay the
loan, but by agreeing to buy for $1,00,000 at
maturity the note representing A's obligation
if A does not repay the loan. Separate
arrangements are made with respect to the
payment of the interest on the loan. The
agreement of R Corporation to buy the note
constitutes a guarantee of A's obligation. For
purposes of paragraph (b) of § 1.956-1, R
Corporation will be considered to hold A's
obligation to repay the bank $100,000, and,
under the provisions of paragraph (e)f2) of
§ 1.956-1, the amount taken into account in
computing R Corporation's aggregate
investment in United States property on
December 31,1964, is the unpaid principal
amount of the obligation on that date.
($100,000).

Example (3). A, a United States person,
borrows $100,000 from a bank on December
10,1981, pledging 70percent of the stock of X,
a controlledforeign corporation, as collateral
for the loan. A andX use the calendar year
as their taxable year. in the loan agreement,
among other things, A agrees not to cause or
permit X Corporation to do any of the
following without the consent of the bank:

(a) Borrow money or pledge assets, except
as to borrowings in the ordinary course of
business of X Corporation:

(b) Guarantee, assume, or become liable on
the obligation of another, or invest in or lend
funds to another,

(c) Merge or consolidate with any other
corporation or transfer shares of any
controlled subsidiary;

(d) Sell or lease (other than in the ordinary
course of business) or otherwise dispose of
any substantial part of its assets;

(e) Pay or secure any debt owing by X
Corporation to A; and

[0) Pay any dividends, except in such
amounts as may be required to make interest
or principal payments on A's loan from the
bank.

A retains the right to vote the stock unless
a default occurs by A. Under paragraph (c)(2)
of this section, the assets of X Corporation
serve indirectly as-security for A's
performance of A's obligation to repay the
loan and X Corporation will be considered a
pledgor or guarantor with respect to that
obligation. For purposes of paragraph (b) of
§ 1.956-1. X Corporation will be considered
to hold A's obligation to repay the bank
S100.000 and under paragraph (eJ(2) of
§ 1,956-1, the amount taken into account In
computing X Corporation's aggregate
investment in United States property on
December 31,1981, is the unpaid principal
amount of the obligation on that date.

(d) Definitions-(1) Meaning of
"'acquired'--[i) Applicable rules. For
purposes of this section-
* , * . *

(b) Property which is an obligation of
a United States person with respect to
which a controlled foreign corporation is
a pledgor or guarantor (within the
meaning of paragraph (c) of this section)
shall be considered acquired when the
corporation becomes liable as a pledgor
or guarantor or is otherwise considered
a pledgor or guarantor (within the
meaning of paragraph (c)(2) of this
section); and
* * * * *

Par. 3. Section 1.958-2 is amended as
follows:

1. The first sentence of paragraph (a)
is revised as set out below.

2. Paragraph (b](3) is amended by
adding a new sentence immediately
after the first sentence as set forth
below.

3. Paragraph (d)(2) is amended by
adding a new sentence immediately
after the first sentence as set forth
below.

§ 1.958-2 Constructive ownership of
stock.

(a) In general. Section 958(b) provides
that, for purposes of sections 951(b),
954(d)(3), 956(b)(2), and 957, the rules of
section 318(a) as modified by section
958(b) and this section shall apply to the
extent that the effect is to treat a United
States person as a United States
shareholder within the meaning of
section 951(b), to treat a person as a
related person within the meaning of
section 954(d)(3), to treat the stock of a
domestic corporation as owned by a
United States shareholder of a
controlled foreign corporation under
section 956(b)(2), or to treat a foreign
.corporation as a controlled foreign
corporation under section 957.

(b) Members of family. * *
(3) Stock o wned by nonresident alien

individual * * * However, this
limitation does not apply for purposes of
determining whether the stock of a
domestic corporation is owned or

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 762

Surface Coal Mining and Reclamation
Operations; Permanent Regulatory
Program; Correction

AGENCY: Office of Surface Mining
Reclamation and Enforcement,
Department of the Interior.
ACTION: Final rule; correction.

SUMMARY: This document corrects
§ 762.13 of the Permanent Regulatory
Program published in the Federal
Register, March 13,1979, Part 11, Book 3
of 3. The provision relates to land
exempt from designation as unsuitable
for surface coal mining operations.
EFFECTIyE DATE: August 7.1980.
FOR FURTHER INFORMATION CONTACT.
Boyd B. Lewis (202) 343-5361. Office of
Surface Mining Reclamation and
Enforcement, Department of the Interior,
Washington, D.C. 2O24O.
SUPPLEMENTARY INFORMATION: This
document corrects an error that
appeared in the March 13,1979,
Permanent Regulatory Program and Title
30, Code of Federal Regulations, 1979.
The page number corresponds to the
March 13.1979, Federal Register
document. The following instructions
will aid the user in locating the
referenced:
Poge-indicates the page number that

appears in the upper margin of the
March 13,1979, Federal Register;,

considered as owned by a United States
shareholder under section 956(b)(2) and
§ 1.956-2(b)(1)(viii. * * *
* * * * *

(d) Attribution to partnerships,
estates, trusts.ond corporations. * **

(2) Limitation. * * * This limitation
does not apply for purposes of
determining whether the stock of a
domestic corporation is owned or
considered as owned by a United States
shareholder under section 956(b)(2] and
§ 1.956-2(b)(1J(viii). * - *
(Secs. 956c). 7805. Internal Revenue Code of
1954 (76 Stat. 1017, 68A Stat. 917; (26 U.S.C.
96[c) and U.S.C. 7805 respectively)))
Jerome Kurtz,
CommissioneroflnternalRevenue

Approved. July 18, 1980.
Emil M. Sunley,
Acting Assistant Secretary of the Treasury.
[FR Dcc 8o- 8' Fkd 4&-8. &4 aml
BILLIG cooE 4831d-M

52375



52376 Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Rules and Regulations

Sec'tion-indicates the Section and
paragraph where the error occurred;

Lines-indicates the number of lines
down from the referenced section.
The following correction is made:

§ 762.13 [Corrected]
On page 15344, § 762.13(a), line 3, "on

the date of enactment;" is corrected to
read "on the date of enactment of the
Act;"

Dated: July 28, 1980.
Walter N. Heine,
Director, Office of Surface Mining
Reclamation andEnforcement.
lilt Doc. 80-23872 Filcd 8-64-M BS aml

BILLING CODE 4310-05-M.

DEPARTMENT OF TRANSPORTATION

Saint Lawrence Seaway Development
'Corporation

33 CFR Part 401

Seaway Regulations; Miscellaneous
Amendments

AGENCY: Saint Lawrence Seaway
Development Corporation.
ACTION: Final rule.

SUMMARY: The Saint Lawrence Seaway
Development Corporation, and its
counterpart agency, the St Lawrence
Seaway Authority of Canada, after
reviewing their joint Seaway
Regulations have determined that
several sections are in need of revision.
The Seaway Corporation will therefore
amend Subpart A of 33 CFR Part 401 in
order to 1) require certain new safety
features and procedures, 2) revise
provisions concerning the transportation
of hazardous cargo in accordance with
the International Maritime Dangerous
Goods Code as promulgated by the
Intergovernmental Maritime
Consultative Organization (IMCO), 3)
insure its consistency with actual
operating procedures, and 4) clarify
several existing regulations.
EFFECTIVE DATE: August 7,1980.
FOR FURTHER INFORMATION CONTACT:,
Frederick A]. Bush, General Counsel,
(315) 764-0271, Ext. 245.
SUPPLEMENTARY INFORMATION:

Background
On June 19,1979, the Seaway

Corporation published in the Federal
Register (44 FR 35256) proposed
amendments to the Seaway Regulations
which had been developed jointly with
the Canadian Seaway Authority for the
reasons set forth in the Summary.

Two comments were submitted in
response to the notice of proposed

rulemaking- The first comment was from
the National Transportation Safety
Board which suggested that two minor
changes be made to the revised section
on Dangerous Cargo, both of which have
been made. As a result of the Board's
suggestion, theword "flammable" ,
(which had been used in the proposed
rule interchangeably with
"inflammable"] will be used
consistently. The Board also suggested
that a phrase be added which explains
the method by which a cargo's
flashpoint is determined. This comment,
too, has been adopted.

The second comment was from The
Research and Special Projects
Administration of the U.S. Department
of Transportation. A request was made
that The Hazardous Materials
Transportation Act of the United States
be included in the list of laws and
regulations with which we require
compliance in Part 401.66 of the Seaway
Regulations. In accordance with this
request, this suggestion has also been
adopted.

Explanation of Changes

Since publication of the notice of
proposed rulemaking, the Seaway
Corporation and the Canadian Seaway
Authority have held further discussions
concerning the proposed amendments.
As a result, several minor technical and
editorial changes have been made, none
of which have affected the substance of
the amendments. Following is an
explanation of the revised regulations.

The Table of Contents has been
amended to reflect changes in several
section headings.

In § 401.2, a definition for "flashpoint"
,was added in accordance with a request
from the National Transportation Safety
Board. A definition for "tanker" was
also added. This was necessary as
several of the sections included under
the heading "Dangerous Cargo" are
applicable to these vessels.

In § 401.3. paragraphs (b) and (d) have
been amended to restrict vessel
dimensions so as to protect all
structures which could be interfered
with at any of the locks. In the proposed
rule,*a specific reference was made to
bascule bridges, but since bascule
bridges are located at only a few of the
locks, it is essential that the-regulations
provide for the protection of structures
at all locks. Section 401.3(d][Il was
formerly noted only in Appendix I, but
has now become § 401.3(d)(1) since it is
a substantial rule. Appendix I has been
retained to provide a block diagram
which shows maximum allowable
vessel dimensions as well as some
explanatory notes.

In § 401.3(b), a correction in,
translation has been made, and
§ 401.3(d) has been redesignated as
§ 401.19(c).

The main text of § 401.5(b) has been
relocated in substantially the same form
to § 401.21 while its subparagrapha have
been set forth in a new Schedule I. This
change is designed to clearly indicate
that the requirements contained therein
apply only to the U.S. waters of the
Seaway.

the heading to § 401.0 has been
changed from "Draft markings" to
"Markings" and a new paragraph (c) has
been added to the section which
requires that vessels with bulbous bows
so indicate by placing special markings
above their draft markings. This has
appeared as a strong recommendation In
the general Seaway Notice published by.
both Seaway entities for a number of
years and is necessary so that the vessel
may be safetyspotted in the lock.
Because the regulation will not be
effective until the beginning of the 1081
navigation period, vessels Will have an
adequate time in which to comply with'a
relatively simple requirement.

In § 401.16, a reference to the vessel's
weight has been substituted for a
reference to the vessel's length. This will
make the equipment required by the
section dependent on the gross tonnage
of the vessel rather than on its length
and will keep the Seaway Regulations
consistent in their requirements for
equipment. Subsection 401.16(b) has
beeh reworded for clarity with no
change in substance.

As indicated above, a new paragraph
(c) has been added to § 401.19 which
prohibits the discharge of any substance
onto lock or tie-up walls. In addition, the
section's heading has been changed to
read "Disposal and discharge systems".

The heading to § 401.20 has been
changed to more accurately reflect the
substance of the regulation. This had
originally been changed in 1978 (43 FR
25817). However, the modification did
not appear in the most recent edition of
Title 33 of the Code of Federal
Regulations.

As further stated above, § 401.21 has
been modified to indicate that in
addition to the requirements contained
elsewhere in the Seaway Regulations,
certain requirements as set forth in
Schedule I are applicable only to the
U.S. waters of the Seaway. The present
§ 401.21 provision that vessels be
equipped with rudder angle indicators
has been included in Schedule I.

Section § 401.23(a) is revised to reflect
the fact that a condition of approval of
an application for preclearance must
show that the vessel is covered by
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liability insurance equal to or exceeding
$100 per gross registered ton.

Section 401.26 along with § 401.29(c),
§ 401.31(c)(4), § 401.35, § 401.43, § 401.62
and § 401.63 have been amended so as
to delete any reference to the Canadian
Sault Ste. Marie Lock. This is necessary
to reflect that the Canadian Seaway
Authority no longer has any
responsibility for the area.

New security required of vessels as a
result of the recently revised Tolls
Schedule (43 FR 11672) has been set
forth in § 401.26.

Subsection 401.31(c)(2] has been
amended to prohibit smaller pleasure
craft from overtaking and passing
commercial vessels near lock entrances,
the practice of whichendangers both
vessels.

As indicated previously, bascule
bridges overhang several lock walls
within the Seaway system. Section 401.3
has been amended to provide for this.
Section 401.33 has also been amended to
require that vessels whose dimensions
exceed the maximum allowable under
§ 401.3(d) must apply for special transit
instructions from either the Seaway
Corporation or the Seaway Authority.

Section 401.35 has been reworded to
conform to changes in Sections 401.3(b)
and 401.3(d).

Subsection 401.40(a) has been revised
to indicate that stop symbols rather than
"Stop" signs are now in use at the locks.

Section 401.51 has been amended to
require that a vessel master signal the
vessel's presence to a bridgemaster by
VHF radio rather than by using the
vessel's whistle. This will make the
regulation consistent with the usual
practice.

Subsection 401.59(b) has been revoked
and a new provision substituted therefor
which requires that vessels only
discharge substances in accordance
.with the applicable U.S. Federal
Regulations and Canadian Regulations.
Additionally, in the Welland Canal; two
zones have been designated as
prohibited discharge areas due to their
proximity to municipal intake areas.

In Section 401.63 the control sectors
beginning with Control Sector Number 4P
are renumbered as follows to reflect the
actual Sector Numbers.

Station; Control Sector Number
Seaway Clayton; 4.
Seaway Sodus; 4.
Seaway Newcastle; 5.
Seaway Welland; 6.
Seaway Long Point; 7.
In Sections 401.68 and 401.69,

references to metric and short tons have
been deleted, and the term, "tonnes"
substituted in view of the fact that the
phrase tonnes is metric.

Sections 401.66 through 401.73 have
been revised in accordance with IMCO
standards and applicable U.S. and
Canadian statutes concerning the
transportation of dangerous cargo.

Section 401.77, "Pleasure craft tolls"
has been deleted because of non-use.
However, Section 401.77 will be
reserved.

Section 401.78 has been expanded to
include additional required documents.

Section 401.80 has been amended to
require a hazardous cargo vessel to
report certain particulars of its cargo to
the nearest Seaway station prior to
entering or getting underway In the
Seaway system.

Sections 401.84 and 401.85 have been
substantially revised so as to group in
one place applicable vessel reporting
requirements.

A new Section 401.95, "Compliance
with Regulations" has been added. This
addition is necessary so that there Is no
misunderstanding as to whom the
Regulations apply.

Sections 401.95 and 401.96 under
NAVIGATION CLOSING
PROCEDURES have now been
redesignated Section 401.96.
"Defintions", and Section 401.97,
"Closing Procedures".

Schedules I, II and m presently follow
Section 401.94. However, they will be
moved to follow Section 401.97.

A new Schedule I which indicates
additional maneuvering data and
equipment required to be on board
vessels transiting the U.S. waters of the
Seaway has been added. This Schedule
includes the requirements previously set
forth in § 401.5(b). The remaining
Schedules have been renumbered
accordingly. In addition, several minor
changes have been made to the
redesignated Schedules II and III In
order to make them consistent with
operating procedures now in effect.

Appendix I is titled "Vessel
Dimensions".

The Seaway Corporation has
determined that the expected impact of
this regulation is so minimal that it does
not warrant either a Regulatory
Analysis or a formal Evaluation as -
required by the Secretary of
Transportation's Order concerning
Regulatory Policies and Procedures (44
FR 11034]. It is expected to result in
negligible cost to a few vessel owners.
There should be no added cost to or
impact on consumers and/or Federal,
state and local governments.

Since these amendments should
require minimal action on the part of
vessel owners and operators, good
cause exists for making them effective
upon publication.

1. The Table of Contents to the
Seaway Regulations is amended by
revising the section headings of Sections
401.6,401.19,401.20.401.21. 401.77,
401.80,401.84,401.93. 401.96,401.97
revising the headings of Schedules L II
and IlH, and adding Appendix I.
PART 401--SEAWAY REGULATIONS

AND RULES

Subpart A-Regulations
Sec.

401.6 Markings.

401.19 Disposal and discharge systems.
401.20 Oily water extractors. '
401.21 Requirements for U.S. waters of the

St. Lawrence Seaway.

401.77 [Revoked]

401.80 Reporting Dangerous Cargo.

401.84 Reporting of impairment orother
hazard by vessels transiting within the
Seaway.

401.85 Reporting of impairment or other
hazard by vessels intending to transit the
Seaway.

401.95 Compliance with Regulations.

Navigation Closing Procedures
401.96 Definitions.
401.97 Closing procedures.

Schedule I-Vessels Transiting US.
Waters.

Schedule H-Table of Speeds.
Schedule lr--Calling-in-Table.
Appendix I-Vessel Dimensions.
2. Section 401.2 is amended by adding

in alphabetical order defintions for
"flashpoint" and "tanker" and by
redesignating the subparagraphs to
reflect these additions.

§401.2 Interpretation.

"Flashpoint" means the temperature
as determined by the closed-cup
method.

"Tanker" means any vessel
specifically constructed for carrying
bulk cargoes of liquid petroleum
products, liquid chemicals, liquid edible
oils and liquified gases in tanks which
form both an integral part and the total
cargo carrying portion of that vessel.

3. Section 401.3 is amended by
revising paragraphs (b) and (d) to read
as follows:

§ 401.3 Maximum vessel dimensions.

(b] No vessel shall transit if any part
of the vessel or anything on the vessel
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extends more than 35.5 meters (116.5
feet) above water level.

(d) No vessel's hull or superstructure
when alongside a lock wall shall extend
beyond the limits of the lock wall, as
illustrated in Appendix I.

(d)(1) A vessel having a beam width
less than 23.16 meters (76 feet) and'
having dimensions exceeding the limits
of the block diagram illustrated in
Appendix I shall not transit a lock
except in accordance with a permit to
transit issued by the Authority.

§ 401.5 [Deleted]
4. Section 401.5(b) is deleted.
5. The heading to § 401.6 is changed

and a new paragfaph Cc) is added as
follows.

§ 401.6 Markings.

(c) Effective April 1.1981, where a
vessel's bulbous bow extends forward
beyond her stem head, a symbol of a
bulbous bow shall be marked above the
79.25 decimeters (26 feet) mark in
addition to a "+" symbol followed by a
number indicating the total length in
meters by which the bulbous bow
projects beyond the stem.

6. Section 401.16 is amended by
revising the introductory paragraph and
paragraph (b) to read as follows:

§ 401.16 Propeller direction-alarms.
Every vessel of 1600 gross registered

tons or more shall be equipped with

(b) Visible and audible wrong-way
propeller direction alarms located in the
wheelhouse and the engine room, unless
the vessel is fitted with a device which
renders it impossible to operate engines
against orders from the bridge telegraph.

7. The heading to § 401.19 will be
changed and a new paragraph (c) added
as follows:

§ 401.19 Disposal and discharge systems.

(c) No substance shall be discharged
or disposed of onto a lockwall or tie-up
wall by any means, including overboard
discharge pipes.

8. The heading to Section 401.20 is
revised to read as follows.

§ 401,20 Oily water extractors.

9. Section 401.21 is revised to read as
follows:

§ 401.21 Requirements for U.S. waters of
the St. Lawrence Seaway.

In addition to the requirements set
forth elsewhere in these Regulations,
vessels transiting the U.S. waters of the
St. Lawrence Seaway are subject to the
requirements set out in Schedule I.

10. Section 401.23(a) is amended to
read as follows:

§ 401.23 Liability insurance.
(a] It is a condition of approval of an

application for preclearance that the
vessel is covered by liability insurance
equal to or exceeding $100 per gross
registered ton.
* * * *@

11. The introductory paragrap!h to
§ 401.26(a) and § 401.26 (b) and Cc) are
revised to read as follows:

§ 401.26 Security for tolls.
(a) Before transit by a vessel to which

the requirement of preclearance applies,
security for the payment of tolls in
accordance with the St. Lawrence
Seaway Tariff of Tolls as well as
security for any other charges, shall be
provided by the representative by
means of* * *

(b) The security for the tolls of a
vessel shall be sufficient to cover the
gross registered tonnage of the vessel:

'(1) On the Seaway between Montreal
and Lake Ontario, at $1.50 per ton for
transit each way or at $3.00 per ton for a
round trip;

(2) On the Welland.Canal, at $1.25 per
ton for transit each way or at $2.00 per
ton for a round trip; ald shall be
maintained in an amount sufficient to
cover each transit for which tolls have
been incurred and are unpaid.

(c] Where a number of vessels:
(1) Are owned or controlled by the

same individual or company, and
(2) Have the same representative, the

security for the tolls may.be provided in
an amount estimated by the
representative to be equal to $2.20 per
ton for the aggregate maximum tonnage
of the vessels within the Seaway at any
one time and shall be maintained in an
amount sufficient to cover each transit
for which tolls have been incurred and
are unpaid.
• * * * *

§401.29 [Amended]
12. Paragraph (c) of § 401.29 is

revoked.
13. Section 401.31 (c)(2) is revised as

follows and (c)(4) is revoked.

§ 401.31 Meeting and passing.
* * * * *

(c) * *

(2) Within 609.60 meters (2,000 feet)
of a canal or lock entrance

14. Section 401.33 is revised to read as
follows:

§ 401.33 Special Instructions,
Special instructions shall be applied

for from the Corporation or the authority
in connection with the intended transit
of vessels of unusual design, hulks,
sections of vessels, large dredges, all
vessels in tow and vessels whose limits
exceed the requirements of § 401.3(d),
and such vessels shall not transit except
in compliance with such instructions.

15. Section 401.35 is revised to read as
follows:

§ 401.35 Employment of tugs.
No tug shall be fastened alongside a

vessel in a canal so that the aggregate of
the beams exceeds 23 meters (75 feet 0
inches).

16. In § 401.40. paragraph (a) is
revised to read as follows:

§ 401.40 Entering a lock.
(a) No vessel shall proceed into a lock

in such a manner that the stem passes
the stop symbol on the lock wall nearest
the closed gates.
-* * * * ft

17. Section 401.43 is revised to read as
follows:

§401.43 Mooring table.
Unless otherwise directed by an

officer, vessels passing through locks In
the South Shore, Beauharnols, Wiley-
Dondero, Iroguois and Welland Canals
shall moor at the side of the tie-up wall
or lock as shown in the table to this
section.

§401.43 [Table Amended]
The table to § 401.43 is amended by

deleting therefrom the portion entitled
"Canadian Sault Ste. Marie".

"18. Section 401.51 is revised as
follows:
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§ 401.51 Signalling approach to a bridge.

Unless a vessel's approach has been
recognized by a flashing signal, the
master shall signal the vessel's presence
to the bridgemaster by VHF radio when
it comes abreast of any of the bridge
whistle signs, which signs shall be
placed at distances varying between
670.56 meters and 1500 meters (2200 feet
and 4921 feet) upstream and
downstream from movable bridges at
sites other than lock sites.

19. Paragraph (b] of § 401.59 is
amended to read as follows:

§ 401.59 Pollution.

(b) No vessel shall discharge into
Seaway waters any substance not in
conformity with applicable United
States Federal Regulations and
Canadian Regulations with the
exception of the waters of the Welland
Canal where two specific zones are
established in which no substances shall
be discharged, namely,

(1) From Lock 7 (Thorold) to mile 17
(Welland); and

(2) From Lock 8 (Port Colborne
outer Port Colborne Piers (Lake I

20. Section 401.62 is amended
follows:

§ 401.62 [Amendedl

The following Seaway station
deleted:

VDX23 (Seaway Sault--Sault
Marie, Ontario-Traffic Control
No. 8.

21. In 401.63, the control sect
renumbered to reflect the actual
Numbers.

§ 401.63 Radio procedure.

Control Sector, No. and Stotion

4 Seaway Clayton.
4 Seaway Sodus.
5 Seaway Newcastle.
6 Seaway Weliand.
7 Seaway Long Point.
The following is deleted.

9 Seaway Sadt_ ....... CJ.P. No. 17 Io C.P. No. 18 Chw"I 14.Chums 14.

22. Sections 401.68 through 401.73
under the heading of "DANGEROUS
CARGO" are revised as follows:

Dangerous Cargo

§ 401.66. Applicable laws.
Vessels carrying a cargo or part cargo

of fuel oil, gasoline, crude oil or other
flammable goods in bulk, including
empty tankers which are not gas free,
and vessels carrying dangerous
substances whether break-bulk or
containerized, to which regulations
made under the Canada Shipping Act, or
under the Transportation of Dangerous
.Goods Act or to which the Dangerous
Cargo Act or the Hazardous Materials
Transportation Act of the United States
or regulations issued pursuant thereto
apply, shall be deemed to carry
dangerous substances and shall not
transit unless all requirements of the
said Statutes and regulations and of
these Regulations have been fulfilled.

§ 401.67 Explosive vessles.
A vessel carrying explosives, either

Government or commercial, as defined
in the Dangerous Cargo Act of the
United States and in the International
Maritime Dangerous Goods Code, Class
1, Divisions 1.1 to 1.5 inclusive, shall be
deemed for the purpose of these
Regulations to be an explosive vessel.

§ 401.68 Explosives permit.
(a) A Seaway Explosives Permit is

required for an explosive vessel
following cases:

(1) For all vessels carrying any
quantity of explosives with a ma
explosive risk, up to a maximum
tonnes (2.2 tons) (1MCO Class 1,
Division 1.1);

(2) For all vessels carrying mor
10 tonnes (11.02 tons) and up toa
maximum of 50 tonnes (55.12 ton
explosives that do not explode e
(IMCO Class 1, Division 1.2;,

(3) For all vessels carrying mor
100 tonnes (110.23 tons) and up t
maximum of 500 tonnes (551.16 t
explosives having a fire hazard
explosive effect (IMCO Class 1.1
1.3); and

(4) For all vessels carrying mor
100 tonnes (110.23 tons) and up t
maximum of 500 tonnes (551.16 t
safety explosives and shop good
(IMCO Class 1, Divisions 1.4 and

(b) When an explosive vessel
carrying quantities of explosives
the maximum mentioned in para
(a), no Seaway Explosives Permi
be granted and the vessel shall n
transit.

(c) A written application for a
Explosives Permit may be made
Chief, Office of Lock Operations,
Lawrence Seaway Development
Corporation, P.O. Box 520, Masse
New York 13662 or to the Manag

) to the
Erie).

Is

is

Ste.
Sector

ors are
Sector

Operational Services, The St- Lawrence
Seaway Authority, 202 Pitt Street
Cornwall, Ontario KSJ 3P7. The
application shall show that the cargo is
packed, marked, labeled, described,
certified, stowed and otherwise
conforms with all relevant regulations of
the country in which it was loaded and
of Canada and the United States.

(d) A signed copy of a Seaway
Explosives Permit and a true copy of
any certificate as to the loading of
dangerous cargo shall be kept on board
every explosive vessel in tran.it and
shall be made available to any officer
requiring production of such copies.

§401.69 Hazardous cargo vessels.
For the purpose of these Regulations,

a vessel shall be deemed tobe a
hazardous cargo vessel in the following
cases:

(a) A tanker carrying fuel oil, gasoline,
crude oil or other flammable liquids in
bulk, having a flashpoint below 61*C,
including a tanker that is not gas free
where its previous cargo had a
flashpoint below 61C;

(b) A tanker carrying compressed
liquefied gases, bulk acids or liquefied

m chemicals;1 c) A dry cargo vessel carrying the
in the following dangerous substances

whether in bulk. break-bulk or
containerized, that are

(1) In excess of 50 tonnes (55.12 tons)
5s of gases, compressed, liquefied or
of 2 dissolved under pressure UMCQ Class

2).
(2) In excess of 50 tonnes 55.12 tons)

e than of flammable liquids having a flashpoint
L below 61C (IMCO Class 3),
s) of (3) In excess of 50 tonnes (55.12 tons]
n masse of flammable solids spontaneously

combustible material or substances
re than emitting combustible gases when wet
0 a (IMCO Class 4),
ons) of (4) In excess of 50 tonnes (55.12 tons)
without of oxidizing substances or organic
)iision peroxides (11,MCO Class 5),

(5) Any quantity of poisonous (toxic)
substances and infectious substancesre than (IMCO Class 6).

a a (6) Any quantity of radioactive
ons) of substances (IMCO Class 7).

(7) In excess of 50 tonnes (55.12 tons)1.5). of corrosive substances (IMCO Class 8],
is 8 Any quantity of metal turnings,
above borings, cuttings, or shavings in bulk
graph having a temperature on loading or in
t shall transit in excess of 65.5*C, and
ot (9) Any quantity of grain that is under

fumigation, where the chemical being
Seaway used is hazardous to human life.
to the
Saint §401.70 Fenderkng--Explosve and

hazardous cargo vessels.
ena, All explosive vessels requiring a
er of permit in accordance with § 401.68 and

52379



52380 Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Rules and Regulations

all tankers carrying cargo with a
flashpoint of up to 61'C, except those
carrying such cargo in center tanks with
gas free wing.tanks, shall be equipped
with a sufficient number of non-metallic
fenders on each side to prevent-any
metallic part of the vessel from touching
the side of a dock or lock wall.

§ 401.71 Signals-Explosive and
hazardous cargo vessels.

(a) An explosive vessel shall display
at the masthead or at an equivalent
conspicuous position a "B" flag.

(b) A hazardous cargo vessel shall
display at the masthead or at an
equivalent conspicuous position a "B"
superior to numeral pennant number 1.

§ 401.72 .Reporting-Explosive and
hazardous cargo vessels.

(a) Every explosive vessel or
hazardous cargo vessel shall, when
reporting information related to cargo as
required by § 401.64(a), report the nature
and tonnage of its explosive or
hazardous cargo and the flashpoint of
that cargo where applicable. Every
vessel carrying grain which is under
fumigation shall declare the nature of.
the fumigant and its properties.

(b) Every explosive vessel requiring a
Seaway Explosives Permit shall, when
reporting in, give the number of its
Seaway Explosives Permit.

(c) Every hazardous cargb vessel
carrying metal turnings, shavings,
cuttings or borings in bulk shall, when
reporting information related to cargo as
required by § 401.64(a), give the high
temperature reading of each
compartment at that time, together with
the high temperature reading in each
compartment taken on completion of
loading.

(d) Every vessel carrying radioactive
substances shall, when reporting in, give
the number and date of issue of any
required certificate issued by the Atomic
Energy Control Board authorizing such
shipment.

§ 401.73 Cleaning tanks-Hazardous
cargo vessels.

Gas freeing and cleaning of cargo
tanks shall not take place:

(a) In a canal or a lock;
(b) In an area that is not clear of other

vessels or structures; and
(c) Before gas freeing and tank

cleaning has been reported to the
nearest Seaway station.

§ 401.77 [Reserved]
- 22. Section 401.77 entitled'Pleasure
craft tolls is revoked and reserved
because of non-use.

23. Section 401.78 under
INFORMATION and REPORTS is
revised as follows:

§ 401.78 Required Information.
(a) Documentary evidence, comprising

.inspection certificates, load line
certifibates, crew lists, dangerous cargo
manifest and the cargo stowage plan,
shall be carried on board and shall be
made available to any officer requiring.
production of such evidence.
* (b) Documentary evidence, comprising

evidence of cargo declared, cargo
manifest, dangerous cargo manifest and
bills of lading, shall be kept by the
agent, owner or operator for a period of
five years, or until an audit has been
performed by the Corporation-or the*
Authority, whichever occurs first, and
such documents shall be made available
to an officer requiring production of
such evidence.

24. Section 401.80 is revised to read as
follows:

§ 401.80 Repoiting dangerous cargo.
(a) The master of any explosive vessel

or hazardous cargo vessel shall report or
shall cause to be reported to the nearest
Seaway station at least three hours prior
to expected entry into the Seaway
System, the.nature and quantity of the
dangerous cargo and where it is stowed
on the vessel.

(b) The master of any vessel, that
takes an explosive or hazardous cargo
while in the Seaway System, shall
report to the nearest Seaway station at
least three hours prior to commencing'
transit the nature hnd quantity of the
dangerous cargo and where it is stowed
on the vessel.

25. Section 401.84 is revised to read as
follows:

§ 401.84 Reporting of ImpaIrment or other
hazard by vessels transiting within the
Seaway.

While transiting the Seaway, the
master of a vessel shall immediately
report to the nearest Seaway station:

(a] Any condition of the vessel that
might impair its ability to transit safely
and expeditiously,

(b) Any hazardous condition of the
vessel;

(c) Any malfunction on the vessel of
equipment required by § 401.5 and
§ 401.21;'

(d) Any difficulty on the part of the
vessel in controlling its tow or tows;

(e) Any hazard, dangerous situation or
malfunctioning aid to navigation which
has not been published in a Notice to
Mariners;

(f) Any loss of anchor with particulars
of the precise location of the loss; and

(g) Any location where visibility is
less than one nautical mile (1.15 statute
miles).

26. Sections401.85 is revised to read as
follows:

§ 401.85 Reporting of Impairment or other
hazard byVessels intending to transit the
Seaway.

The master of any vessel which
intends to transit the Seaway shall
report to the nearest Seaway Station,
prior to entering the Seaway, any of the
conditions set out in paragraphs (a) to
(d) of § 401.84.

27. Sections 401.95 and 401.90 are
renumbered as §§ 401.96 and 401.97
respectively and the introductory text to
§ 401.98 is revised as follows:

§ 401.96 Definitions,
In § 401.97: * *

28. A new § 401.95 is added as
follows:

§401.95 Compliance with regulations.
The master or owner of a vessel shall

ensure that all requirements of these
Regulations applicable to that vessel are
complied with.

29. A new general heading,
"Navigation Closing Procedures" Is
added before § 401.90
. 30. Schedule I, "Table of Speeds", and
Schedule H, "Calling-in Table", are
renumbered as Schedules II and I1,
respectively, A new Schedule I Is added
as follows:

Schedule I-

Vessels Transiting U.S. Waters
No vessel of 1600 gross tons or more shall

transit the U.S. waters of the St. Lawrence
Seaway unless It is equipped with the
following maneuvering data and equipment:

(a) Charts of the Seaway that are currently
corrected and of large enough scale and
sufficient detail to enable safe navigation.
These may be published by a foreign
government if the charts contain similar
information to those published by the U.S.
Government.

(b) U.S. Coast Guard Light List, currently
corrected.

(c) Current Seaway Notices Affecting
Navigation.

(d) The followihg maneuvering data
prominently displayed on a fact sheet in the
wheelhouse:

(1) For full and half speed, a turning circle
diagram to port and starboard that shows the
time and distance of advance and transfer
required to alter the course 90 degrees with
maximum rudder angle and constant power
settings:

(2) The time and distance to stop the vessel
from full and half speed while maintaining
approximately the initial heading with-
minimum application of rudder;,,

(3) For each vessel with a fixed propeller, a
table of shaft revolutions per minute, for a
representative range of speeds;

(4) For each vessel that Is fitted with an
auxiliary propeller, a table of control settings
for a representative range of speeds:

(5) For each vessel that is fitted with an
auxiliary device to assist in maneuvering,
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such as a bow thruster, a table of vessel
speeds at which the auxiliary device is
effective in maneuvering the vessel;

(6) The maneuvering information for the
normal load and normal ballast condition for.

(A) Calm weather-wind 10 knots or less,
calm sea;

(B) No current;
(C) Deep water conditions-water depth

twice the vessel's draft or greater, and
(D) Clean hull.
(7) At the bottom of the fact sheet, the

following statement:

Warning
The response of the (name of the vessel]

may be different from the above if any of the
following conditions, on which the
maneuvering is based, are varied:

(a) Calm weather-wind 10 knots or less.
calm sea;

(b) No current;
(c) Deep water conditions-water depth

twice the vessel's draft or greater,
(d) Clean hull;
(e) Intermediate drafts or unusual trim.
(e) Illuminated magnetic compass at main

steering station with compass deviation
table, graph or record.

(If) Gyro-compass with illuminated gyro-
repeater at main steering station.

(g) Marine radar system for surface
navigation.

(h) Efficient echo sounding device.
(i) Illuminated rudder angle indicator or

repeaters that are:
(1) Located in the wheelhouse;
(2) Arranged so that they can easily be

read from any position on the bridge.
0) Illuminated indicator showing the

operating mode of that device when vessel is
equipped with auxiliary maneuvering
devices.

Schedule I! [Amended]

31. Schedule II, "Table of Speeds* . is
amended by deleting entry 14,
renumbering entries 15 and 16 as 14 and
15 respectively, and revising entries 1, 3,
4, 5, 9 and 10 as follows:

Mamun speed over the
From To bottOM (knots)

Col. III CoL IV

1. upper
Entrance
South
Shore
Canal

3. Upper
Entrance
Beauhar-
now Lock
Buoy 58.

4. Lake St.
Francis
Buoy 27F.

5. Lake St
Francis
Buoy 87F.

9. Ogden
Island
Buoy 99.

10. Blind Bay
mle

east of
Buoy 162

Lake St. 10.4(12
Lous Buoy mph)-
13A.

Lake St
Fmrncis
Boy 27F.

From
16b0aim - mu Vi

TO bcoft W104W

COL 111 COL IV

14. Port RrMnys 77 (9 mph) - 77 (9 rh)
Robeaon Bond

Ihr-g

woulnd
BetPaaL

15. AN other - W (7 WV - &1 (7 MV

.Maximum speeds at which a vesawl may
travel in identified area in both normal and
high water conditions are set out in this
schedule. The Corporation and the Authority
will, from time to time. designate the set of
speed limits that is in effect.

32. Schedule II, "Calling-in Table" is
amended by revoking Items 25, 26 27,28
and 52. In addition, Item 53 will be
revised to read as follows:

104 (12
noh)

8-6(10mph 8.6(10mph
uqWb. dnb)

Lake St. 15.5 (4
Francs mph).
Buoy 87 F.

Snell Lock - 8.6 (10 nph
uph).

15.5(18
rnPh)

7.7 (9mph
uph)

Blind Say % 13 (15 mph) . 10.4 (12
nile east mph)
Of Buoy
162.

Deer Island 11.3 (13 10.4 (12
Lt. 186. mph). . mph)

C.LP a~d

CPcid Sahoa a Car sazwse Cai~w*

5a S t Wo saay . Nare of

CIL 1. LlocafL.
3. Coam habor

or rmu pilot
fcMqre-

4. Mcfeid
Herbai Babs

33. Tle former Schedule III which
noted locations where pleasure craft
tickets could be purchased is revoked.

34. Appendix I is added to read as follows.
Appendix I-Vessel Dimensions

Structures are located at a number of
Seaway locks which, when fully raised,
overhang the lock wall at a given point.
thereby limiting:

(a) The height of a vessel above the water
line measured at the vessers side: and

(b) The height of other structures that are
located near the sides of the vesseL such as
derricks, crosstrees, antennas, etc.

The followingblock diagram shows the
limits beyond which a vessel's hull or
superstructure cannot extend when t/e vesel
is olongside the lock ivo)l.

(5.2m),

wrt; ~ , '~\.N/%N/~"' LOCK WAtLL

'VESSEL DIMENSIO'S
[(lock Diogrom

Nr. Not to scole
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The limits in the block diagram are based
on vessels with a maximum allowable beam
of 23.16 m (76 feet). For vessels that have a
beam width less than this and that have
dimensions exceeding the limits of the block
diagram (measured with the vessel alongside
the lock wall), a special permission to transit
must be obtained. (Accurate meiasurements
may be required before such permission is
granted).

Caution: Masters must take into account
the ballast draft of the vessel When verifying
the maximum permissible dimensions.

(68 Stat. 93-90, 33 U.S.C. 981-990, as amended
and Sections 4, 5, 6, 7. 8, 12 and 13 of SEC. 2
of Pub. L 95-474, 92 Stat. 1471).

Issued at Washington, D.C. on July 21, 1980.
1980.
Saint Lawrence Seaway Development
Corporation.
D. W, Oberlin,
Administrator.
[FR Dec. 80-22230 Filed 8-6-80:8:45 aml
BILLING CODE 4910-61-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Public Land Order 5745

[M-393811

Montana; Withdrawal of National
Forest Lands for Selway-Bitterroot
Wilderness Trailhead Facility and
Recreation Area

AGENCY: Bureau of Land Management,
Interior.
ACTION: Public Land Order.

SUMMARY: This order withdraws
approximately 80.72 acres of national
forest land for a recreation area and
trailhead facilities into the Selway-
Bitterroot Wilderness Area.
EFFECTIVE DATE: August 7, 1980.
FOR FURTHER INFORMATION CONTACT.
Dan Stark, Montana State Office, 406- -
057-6291.

By virtue of the authority contained in
Section 204 of the Federal Land Policy
and Management Act 1976, 90 Stat. 2751;
43 U.S.C. 1714, it is ordered as follows:

1. Subject to valid existing rights, the
following described national forest
lands are hereby withdrawn from
location and entry under the mining
laws (30 U.S.C., Ch. 2), for a trailhead

facility into the Selway-Bitterroot
Wilderness Area:
Lolo National Forest
Principal Meridan
T. 11 N., R. 21 W.,

Sec. 6, West 660 feet of lot 3, East 1,000 feet
of lot 4, and East 1,000 feet of lot 5.

The area described contains 80.72
acres in Missoula County.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
the national forest lands under lease,
license, or permit, or governing the
disposal of their mineral or vegetative
resources other than under the mining
laws.

3. This withdrawal shall remain in
effect for a period of 20 years from the
date of this order.
James W. Curlin,
Acting Assistant Secretary of the Interior.
July 31, 1980.
IFR Doc 80-23883 Filed 8-6-80 &45 aml
BILLING CODE 4310-84-"1

43 CFR Public Land Order 5746

[R-1663]

California; Withdrawal for National
Forest Recreation and Administrative
'Sites

AGENCY: Bureau of Land Management,
Interior.
ACTION: Public land order.

SUMMARY: This order withdraws 789.97
acres of national forest lands from the
mining laws for recreation and
administrative sites in the Inyo National
Forest.
EFFECTIVE DATE: August 7, 1980.
FOR FURTHER INFORMATION CONTACT.
Marie Getsman, California State Office,
916-484-4431.

By virtue of the authority contained in
Section 204 of the Federal Land Policy
and Management Act of 1976 (90 Stat.
2751, 43 U.S.C. 1714), it is. hereby
ordered as follows:

1. Subject to valid existing rights, the
following described national forest
lands are hereby withdrawn from
appropriation under the United States
mining laws, 30 U.S.C., Ch. 2, but not
from leasing under the mineral leasing

laws, in aid of programs of the
Department of Agriculture:

Inyo National Forest

Mount Diablo Meridian

June Lake Loop Recreation Area

Rush Creek Campground

T. IS., R. 26 E.,
Sec. 33, E /zSWY4SW A, WY SEVASEVA,

T. 2 S., R. 26 E.,
Sec. 4, WV2 of Lot 1, El.of Lot 2,

SW/4NEV4, NWV SE NEV4,
NE SE NW /, SVSEIANW ,
NEV4SW A, NE/4NW' SW/4,
S/NW ASW A, N 2NW S/4SE 4,
SW ASW , W cSE SW%;

Sec. 5, SE SE SEV4;
Sec. 8, NE 4NE ANE , S NE NE /,

SEY4NE , SE ASW ANE ;
Sec. 9, WVZW NW4, NE ANW ANW.

June Lake Beach
T. 2 S., R. 26 E.,

Sec, 1, Lot 5;
Sec. 2, S z of Lot 5.

Silver Lake Camp3round
T. 2 S., R. 26 E.,

Sec. 8, EY2 of Lot 1, W /- of Lot 2.
E1/2NW SE , W1NE ASE1/,
NV2NF/4NHE2ASH1/

Oh! Ridge Viewpoint
T. 2 S., R. 26 E.,

Sec. 12, Lot 1,

Gull Lake Campground
T. 2 S., R. 26 E.,

Sec. 14, N SWV4SW ;
Sec. 15, El/2E'/z of Lot 2.

Lone Pine Creek Recreation Area

Whitney Portal
T. 15 S., R. 34 E.,

Sec. 35, S /SE NE , SE' SW4NEA,
E NW'/ASEV4;

Sec. 36, E /SW NW NE4.
SE ANW ANE /, W SW Ng ANW A,
N 5SW NWA, SW SW 4NW .:

Lone Pine

T. 15 S., R. 35 E.,
Sec. 29, S 2N'ASEV4, N2SJ/2SE ,
The areas described aggregate

approximately 789.87 acres in Iny0 and Mono
Counties.

-2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
the national forest lands under lease,
license, or permit or governing the
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'disposal of their mineral or vegetative
resources other than under the mining
laws.

3. This withdrawal shall remain in
effect for a period of 20 years from the
date of this order.
James W. Curlin,
Acting Assistant Secretary of the Interior.
July 31. 1980.
IFR Dme 80-38812 Filed 8-6- 8.45 ,am)
BI.WNG CODE 4310-84-M

FEDERAL EMERGENCY

MANAGEMENT AGENCY

44 CFR Part 64

(Docket No. FEMA 58711

List of Communities Eligible for the
Sale of Insurance Under the National
Flood Insurance Program

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Final rule.

SUMMARY: This rule lists communities
participating in the National Flood
Insurance Program (NFIP). These
communities have applied to the
program and have agreed to enact
certain flood plain management
measures. The communities'
participation in the program authorizes

§ 64.6 List of Eligible Communities.

the sale of flood insurance to o%%ners of
property located in the communities
listed.
EFFECTIVE DATES: The date listed in the
fifth column of the table.
ADDRESSES Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Phone: (800) 638-00.
FOR FURTHER INFORMATION CONTACT.
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line 800-424-8872, Room 5270,
451 Seventh Street SW., Washington,
DC 20410.
SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Since the
communities on the attached list have
recently entered the NFIP, subsidized
flood insurance is now available for
property in the community.

In addition, the Federal Insurance
Administrator has identified the special
flood hazard areas in some of these
communities by publishing a Flood
Hazard Boundary Map. The date of the
flood map, if one has been published, is
indicated in the sixth column of the
table. In the communities listed where a
flood map has been published, Section
102 of the Flood Disaster Protection Act
of 1973, as amended, requires the
purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard area shown on the map.

The Federal Insurance Administrator
finds that delayed effective dates would
be contrary to the public interest. The
Administrator also finds that notice and
public procedure under 5 U.S.C. 553(b)
are impracticable and unnecessary.

The Catalog of Domestic Assistance
Number for this program is 83.100
"Flood Insurance." This program is
subject to procedures set out in OMB
Circular A-95.

In each entry, a complete chronology
of effective dates appears for each listed
community. The entry reads as follows:

Section 64.6 is amended by adding in
alphabetical sequence new entries to the
table.

Etle_-t- dae of tnrl SpecW Fe haze d
State County Localtk Cr,=r'ty No carefbakon of sae Ci fd area kkl,1ed

arwance i conwArity

Anzona. ._ Mancop. . Charndkor,c yof - _ 0,t44C€1 1r, 119 O0, &.e w ane-Ur,,. May24, 1977. ad Jan. P7, 1 1
Arkansas........... Benton -. B.n.on...4, city of 05001288 - do May10, 1974, and Feb. 27,197M.

Do - Monroe.... Claredon. city of __ _ O-_ 165a1 -do - Dec.28.1973.
Do .... _ Scott.. Waldron. city of 050191 ...... do ApT. 5.1374. and Ce_ 10. 1376.

Cafornia Santa ClarI.os Altos, city of________ 0 I341S B -.do- June 7.1974. and Sept 24. 1 76.
Cormecscu...........__ Hartford - ..arl.. to"n o - 09X5.... . .. do -. Au% 1 97. a7n.anr . . 1377.

Do -Middesex Chester. town of______ 09DW0&8 .. 4 SeW_ 7.1373. andl Nc'.. 5.197.
Do - do Essex. own ofl' - _ 56.....5 . -- do- Oct 226. 1973 and Aj 20, 197.

Florida _ _ Bay Cay, cityof -_ 1200058 _do Aug. 9,1374. and OcL15. 1976
GOrg.... Gwinet- - Snfltvi#, city of- 130102A.... --. 1_ Mac 19.197.
inots -0do Doiton, villag of- 170;3C ..... __ 6 . Ma. 2 . 1974. ard A;- Z 1376 ard

Mary 12.1978.
Do Madison- Madtson cty of.- _ 1704468-- - N . 2....... Nov. 23.1 W3. anrdA.g" 27,1976.
Do - - do......... Palos Par+, vge of 1701l449 - _03-- d.... ._ Mar 15.1374, and .ne4.1976
Do .do Park Forest vi of-.. .. 170145C ... d Ar. 12. 1974. and N=j 28 1975.

Ma. 31,1378.
Do Cook and W.11- - Park Forest Sovth, viflage of -_ 170A . ,'o . .Sept. 13 1375.
Do.. ... Madcson -. Pontoon Beachl Vitageoft 170447A..... . Nov. 22 1974; Nr. 22. 1374. and

Sept 12. 1375.
Loisiana O C.Caddo__ Ciy. town of 220=_, -_do D ec. 27,1974. and C-. 3, 1375.

DO.......... SL Martin Parks. v4i"of 2201 " - o cb Jam 23 ,174.ar 5Dec.5.175.
Do- Madson - Rdwtond. ~ gof.... 220125A _... _.dD .. Oct 1. 1376.

Maie oxford Fryotn, town of 20093a - __d3 A:4 2.1975. and OCt. 29, 1376.
Mihgan . Oakland Farmnglon. city of __ 260171-B ....... Oct1Z 13M3. andJu' 4. 137.

Do ........... Macomb MountClemens,ctyc' of- 2601248 . ... -_ do CSt 5, 1373.an .far 5 1375.
Do -do Shelby. lown of - - 2601,68............. d 3 May31,1974,andMM. IS 137.
Do_ Berrien ... St. Jo.pth, toW oL....- 260045A - ___ do. . .. y30. 1976.
Do_ _ Washtenaw- Yps nti,. city of 260216 .... -- 63- ur 14, 1974, ad .w-e 51. 197a.
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Effective dates of authorzat onl Special flood hazard
State County Location Community No. cancellation of sale of flocd area identitied

insuralce in community

Minnesota... _.. Anoka - -- Ham Lake, city e.................. 270674B - -do. .................. Aug.' 5. 1975, and May 20, 1970.
Do. .......... Dakota and Washington..- Hastings. cityof......... . ..... 2701050 . .... do. .. ..................... Nov. 16, 1973. and Juno 11, 1970;

Apr. 15,1977.
Do ,..................... Jackson..--- . Jackson. city ot2721D O............ 270213 d. ... a......................... Oct. 26, 1973. and May 20, 1970,

De. 31, 1970, and Mar. 1., 171.
Do .......... Todd.__ Long Prairie, city o 2704799 -...... do................... Apr. 12,1974, and Aug, 0. 19170,
Do .... .. .Dakota..-- .-- Randolph, city of•270t12B. - d . . ............. July 19, 1074, and OcL 31, 1075.
Do..... ..... .do ......... RosemounL city of.... - 270113B - .. do. ... ................ Juno 7,1974. end No. 14.1075.

13o........ . 'Morrison-. .... Sobieski, city of . . .. 270304U do.. ......... . Aug. 16, 1974, and Juno 11. 1910.

Missouri....... Greene... -- Ash Grove, city of - 290751A- do.............. Apr. 25,1975.
Do ..................... . Shannon . Birch Tree, city of - - 290417B - -do--- . Mar. 15.1974. and Nov. 21, 1975.
wor ........... Stone .. ... Crane, city of 2904303 .... Jdo1 t.. .................. June 21974 nd A3, 15,975. -

Now Yorkth ss........ Steubon. Honlse. town of - 36077B -June 2do ........................... J , 1974 and Apr, 1, 1977.,
North Dakota .Cas..... Noabl.... Avane, township of - - 38026o8A _ .do. . .......................

Do --....- M An-............ .... . Wiser, towns'p of ...... 380267A .do........................ a
Oklahoma .. .Oagei ................. e Avant b tow r of....n.o.. 400147B....... St.do ............................ e. 13, 1974 end Jl. 9 10970.

Do ..... ............... do .. amrsdal, city ofh ....... 400148B .do. .......................... Der. 17, 1973 end Ayr , 1910.
Do ..l.................. Oran ....... Idabel, city of.......... 400108 ..... ndo...................... May 23.1974 and Jap. 17,1970.
Do. .............. Tae ............. Pawhuska, city of......... 400152S .... do ..................... Mar. 17, 1974 and No. 20, 1970.
Veon. ...... Tulsa and Osage......t SkiatTk, tvi of. ..... 4002120 -.... J 7do ........................ Aug 2,1974 and Aug, 9, 1977.
Don...................... onata......... Ley. city o ........... . 40190 .......... ....-. do.- ..............-.Tecumseh,........................ July 2. 1974 and No. 12, 197,
Do m.............. Oklahoma The Village. of ............... 40020A ...... do....... ............. Oct. 29. 1976.

Pennsylvania Erawod McKearh township o......... 422623B-.-....... d ....................... Mar. 9,1979.
Do .................... ... ...... Alleghedy-........... Springdale, borough of.-.. _. 4L2282B.... . .. -do.-. . . .. Feb. 8. 1974, and July 10, 1970

Do. -a........................... ......doTrinatownh.p.of............ 0055..... Jy .m. n...................... May 24, 1974. and May 14,1070,
South Crin...... . OtneugBowman, town of . .... 450161B-.....- o................- May 31, 1974, and Apr, 23, 1 D70,

Do ........................... do rt OBn nebuttr city of Utility 4501648-....... do. .............................. Juno 28, 14 and Sept 26, 1976,
Texas ...................... Tarant.................. Blue Mound, city o48.............. 480587B................ DeA 2 17,1973, and Apt. 9 en4,119707

Do ......... 199..eguar dune .. .... . 41 93.. u 1976.
o ............ . RocvaU.e Royse Cdy. city of2 -5 t 480548ad Jun 28, 1974 and Juno 25, 19 78

Vermont .......................... Orleans.......... ..... h North Troy, vllage of.....-- 500087-B. ... d. Aug. 2, 1974 end NOc., 5, 1970.Washington ............ ...-... Thurston. :- .- ,....Lace, city o 530190B - o. .......... Juno 20 1974 and OcL 3,1975.

Wisconsin --.-..--.--- . Dodge -Theresa, vllage of-- -.;1 55010r.8. . De . 7, 1973 and Jan. 2.197&
Pennsylvania....... . Crawford_ :----- Sumerhil township of.-... 422399-.. July 16.1980 emergency.... Jan.r31,nt97e.
Alabama ............. ....... Ga Madiond._o.................. Wintra n 010155--- July 21. 1980, emergency........... Jun 2,197.
Texa .... ............. Harris and Fort Send-- Chelford City Mu icipal Utility Di.s- 481568--New- .o..............

trict.

Do .................. ; ...... . ar...... do.._- _ _................. Engti ,dgo Municpa. l .......................... 8 B7 .. .. . 5trcL
New York ...................... ........ Rensslao .. _......._... Brunswick, town of-....... 331130B - Aug. 26, 1977, emergency, Jfjno 4. No., 12.1976.

1980, regular, June 4, 1980, sus-
pended. July 25, 1980, reinstated.

Pennsylvania ..................... Luzem.......... .... G-'Conynham borough of ....... . 7o28.-- duy 22. 1975, emergency, July 16. May 10, 1974 ,nd Oc 22, 197.
1980. regular, July 16, 1980, sus-
pended, July 28, 1980. reinstated.

Colorado .................... ..... Grand ........ Winter Park, town of-...... 08O30S New-- July 30,1980, eegny.......
Illinois ............................. Cook ........... .. .... ... ............ eedfork Park, vil~age of. . . . 171007-New . ..G ...-. ..... . ... .
Now York ................ ....... SL Lawrence -...... Morristown, twn of ....... 6070e-... .d- ... ......... Spt, 0, 1974, July 16, 1970. and

July 1. 1977.

Pennsylvania.............. Susquehanna-........ Lathrop, township of ......... 422085 ....... p 1.9. emer.enc. dul.1.. . Nov. 29. 1974 .
Connecticut. .................. Hartford ...__ ___..... Enfield, town o.........090028B - Apr. 4, 1974, emergency. Mar. 28, Apr. 5, 1974 and May 10. 1977.

1980, regular, Ma. 28, 1980, sus.
pended, June 19, 1980. reinstated.

Illinois .......... .. ........... .. ... Green Rock city of ....... 170285C.:..._. July ? 1975, emergecy, July 16. Janm 16, 1974, May 20, 1010. tMla,
1980. regular. July 16, 1980. sus- 11,1971.

pended. July 29, 1980, reinstated.Pennsylvania ............ . Northamptonl._ _.. Forks. township of ........ 4219309.. SepL 19, 1975, emergeny, July 16. Nov. 8, 1974 and Jamrn 23, 1970.
• ' "1980, regular, July 16, 1980, sus-

~pended, July 30, 1980, Reinstated.

(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1966);
effective Jan. 28, 1969 (33 F.R. 17804, Nov. 28, 1968),' as amended, 42 U.S.C. 4001-4128; Executive Order
12127, 44 FR 19367; and delegation of authority to Federal Insurance Administrator.)

Issued: July 29, 1980.
Gloria M. Jimenez,
Federal Insurance Administrator.
[FR Dec. 80-2384Z Filed 8-6-t80 8.45 am]

BILLING CODE 6718-03-M

44 CFR Part 65 SUMMARY: This rule lists communities EFFECTIVE DATES: The date listed In the
[Docket No. FEMA 5872] where Flood Insurance Rate Maps or- fifth column of the table.

Flood Hazard Boundary Maps published FOR FURTHER INFORMATION CONTACT.
List of Withdrawal-of Flood Insurance by the Federal Insurance . Mr. Robert G. Chappell, National Flood
Maps Under the National Flood Administration, have been temporarily Insurance Program, (202) 426-1460 or
Insurance Program withdrawn for administrative or Toll Free Line 800-424-8872, Room 5150,

technical reason. During that period that 451 Seventh Street, SW., Washington,
AGENCY: Federal Insurance the map is withdrawn, the insurance DC 20410.
Administration. purchase requirement of the National SUPPLEMENTARY INFORMATION: The list
ACTION: Final rule. Flood Insurance Program is suspended. includes the date that each map was
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withdrawn, and the effective date of its
republication, if it has been republished.
If a flood-prone location is now being
identified on another map, the
community name for the effective map is
shown.

The Flood Disaster Protection Act of
1973 (Pub. L. 93-234), as amended,
requires, at Section 102, the purchase of
flood insurance as a condition of
Federal financial assistance if such
assistance is:

(1] for acquisition and construction of
buildings, and

(2) for buildings located in a special
flood hazard area identified by the
Director of Federal Emergency
Management Agency.

One year after the identification of the
community as flood-prone, the
requirement applies to all identified
special flood hazard areas within the
United States, so that, after that date, no
such financial assistance can legally be
provided for acquisition and
construction of buildings in these areas
unless the community has entered the
program. The denial of such financial
assistance has no application outside of
the identified special flood hazard areas
of such flood-prone communities.

Prior to July 1,1975, the statutory
requirement for the purchase of flood
insurance did not apply until anil unless
the community entered the program and
the special flood hazard areas were
identified by the issuance of a flood
insurance map. However, after July 1,
1975, or one year after identification,
whichever is later, the requirement
applies to all communities in the United
States that afe identified as having-
special flood hazard areas within their
community boundaries, so that, no such
financial assistance can legally be

provided for buildings in these areas
unless the community has entered the
program.

The insurance purchase requirement
with respect to a particular community
may be altered by the issuance or
withdrawal of the Federal Insurance
Administration's (FEMA) official Flood
Insurance Rate Map (FIRM] or the Flood
Hazard Boundary Map (FHiM). A
FHBM is usually designated by the letter
"E" following the community number
and a FIRM by the letter"R" following
the community number. If the FIA
withdraws a FHBM for any reason the
insurance purchase requirement is
suspended during the period of
withdrawal. However. if the community
is in the Regular Program and only the
FIRM is withdrawn but a F-IBM remains
in effect, then flood insurance is still
required for properties located in the
identified special flood hazard areas
shown on the FHBM, but the maximum
amount of insurance available for new
applications or renewal Is first layer
coverage under the Emergency Program,
since the community's Regular Program
status is suspended while the map Is
withdrawn. (For definitions see 44 CFR
Part 59 et seq.)

As the purpose of this revision is the
convenience of the public, notice and
public procedure are unnecessary, and
cause exists to make this amendment
effective upon publication. Accordingly,
Subchapter B of Chapter I of Title 44 of
the Code of Federal Regulations is
amended as follows:

1. Present § 65.6 is revised to read as
follows:

§ 65.6 Admnlstrative withdrawal of maps.
(a) Flood Hazard Boundary Maps

(FHBM's).

The following is a cumulative list of
withdrawals pursuant to this Part:

40 FR 5149
40 FR 17015
40 FR 20798
40 FR 46102
40 FR 53579
40 FR 56672
41 FR 1478
41 FR 50990
41 FR 13352
41 FR 17726
42 FR 8895
42 FR 29433
42 FR 46226
42 FR 64076
43 FR 24019
44 FR 815
44 FR 6383
44 FR 18485
44 FR 25636
44 FR 34120
44 FR 52835
44 FR 57094
44 FR 12421
44 FR 26051
44 FR 31318
44 FR 34120
45 FR 49570
45 FR 52385
(b) Flood Insurance Rate Maops

(FIR' rs)
The following is a cumulative list of

withdrawals pursuant to this Part:
40 FR 17015
41 FR 1478
42 FR 49811
42 FR 64076
43 FR 24019
44 FR 25636
44 FR 12421
45 FR 49570
2. The following additional entries

(which will not appear in the Code of
Federal Regulations] are made Pursuant
to § 65.6:

State c4M W name and MKner G: != -axd ID cdt R--xn dare Reacr

Anzona Cy of Elm. 040D83A E .R...... OA'. 10- 1973 - s.. .196a 2
Arkansas Town of Nwve. 050268 . . -le-e4n Aq 15.1975 - A4 5 IW) O 4

............. TownofeSly 220241R. - %I Ser2 Rx.eP .h A:.4 15.177 . Atu 5, 1 .W 2
Msotu . . Vilae of Selerre. 290331E_........_ St Lt S Scr 10.1976 la Agk 6,19 t
P ....Yh..... Boro of H x*er 42G880. E Wes Wr'rfd - Fct 7, 1975 .... Av 5 W 10 2
Ltah Town of MonWa. 490061A. r ,Jab . .,e 21. 1977. _. At 51 IM I

kEY TO S,IS:,.s

E-The conrmwty is particspating in the Emergency ProgWrna ft wA renao in the Emerge Pr .,;3- wt .' a Fkr'A
R-The conmur yis perb:*ag in the Reg~ar Program
1. The Conmrity appealed ds flood-prone desmnaton and PIA deterinemd the CommIn wobl not be r nr.1.3'd b a f .:4 hwa a c8 C ee!t c&.arzo of cc=rrer.ce s a.=y g-.en yee.
2. PA determined the Cmnmty world not be kaidated by a flood hatq a onewecen cer0o C c rne .i ar ,Wen year
3. The Flood Hazard eowndery Map (FHBM) otained p tig erors or wa wWopey f+tr:it + A new FHO-1 %,FI te pmrcaed acrd d3 .t,41e
4. The mm lacked land-use auhori over the specal flood hzard art.
5. The FH5M does not accurately reflect the ornrut's spec flood hazard areas (I e., sheet Q r:w FZZ tg, eic 'j ra:-:-Xae rrt., el-- A nmw F A w3 l:e F;rc e:1 and drsted
6. The Flood hnairance Rale Map was rescinded because of mccrle flood elevabrros co~a4ne, m the rrap
7. The Flood Insturance Rate Map was rescrnded in order to re-evale the mxdlde hazard an M3s G.Nrrt
. The T&E or H&E Map was resrinded.

9. A revuson of the P11 wdthm a reasonable period of tWne was not poaale A new FOIEM aw be pr.xed = Ld tt.!,1
10. Wscelaneoos.
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(44 CFR § 65.6)
(National Flood Insurance Act of 1968 (title XlI of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 F.R. 17804,
Nov. 28, 1968), as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance
Administrator)

Issued: July 29, 1980.
Gloria M. Jimenez,
Federal Insurance Administrator.
[FR Doec. 80-23041 Filed 8-6-80; 8:45 am)

BILUNG CODE 6718-03-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

46 CFR Parts 30 and 151

[CGD 80-02]

Revisions to Lists of Flammable and
Combustible Bulk Cargoes

AGENCY: Coast Guard, DOT.
ACTION: FinaJ rule.

SUMMARY: The Coast Guard is revising
two tables found in its regulations which
list flammable and combustible cargoes
that may only be transported in bulk in
certificated tank vessels. The revisions
add to the lists cargoes that the Coast
Guard has evaluated and determined to
be flammable or combustible in the
period since the tables Were last
revised. In addition, certain editorial
corrections are being made to the tables.
EFFECTIVE DATE: This.amendment is
effective on September 10, 1980.
FOR FURTHER INFORMATION CONTACT.
Mr. Curtis Payne, Office of Merchant
Marine Safety (G-MHM/14), Room
1400-B, U.S. Coast Guard Headquarters,
Washington, D.C. 20593, (202) 426-6260.
SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking concerning this
amendment was published in the
Federal Register on April 7, 1980 (45 FR
23475). Interested persons were invited
to submit comments on the proposal by
May 22, 1980.

Two pertinent comments were
received. The first of these
recommended the inclusion of Tallow
Fatty Acid on the Subcharter D list. This
has not been done owing to the fact that
this commodity has yet to be evaluated
and classified. The second commenter
stated that several commodities
proposed for inclusion in the revised
Subchapter D list are in reality solids at
ambient temperatures. These
commodities are Ethylene-Propylene
Copolymer, 2-Mercaptobenzothiazole,
and Propylene Polymer. They were
included in the Subchapter D list
because they are sometimes shipped as
components of mixtures containing
other Subchapter D commodities which

are liquids at ambient temperatures.
These commodities have in the past
been authorized for shipment in bulk
and will continue to be so authorized.
However, their entries on the
Subchapter D list are being modified to
indicate that these commodities are only
regulated when contained in liqrid
mixtures.

Drafting Information

The principal persons involved in
drafting this proposal ;ire: Mr. Curtis
Payne, Project Manager, Office of
Merchant Marine Safety, and Mr.
Coleman Sachs, Project Counsel, Office
of the Chief Counsel.

This amendment has been reviewed
and determined to be nonsignificant
under the Department of
Transportation's "Regulatory Policies
and Procedures" published on February
26,1979 (44 FR 11034). A final evaluation
has been prepared and included in the
public docket. This may be obtained
from the Marine Safety Counsel (G-
CMC/24), Room 2418, U.S. Coast Guard
Headquarters, 2100 2nd Street SW.,
Washington, D.C. 20593.

§ 30.25-1 [Amended]

§ 151.01-10 [Amended]
In consideration of the foregoing, the

Coast.Guard is amending Title 46, Code
of Federal Regulations by revising the
contents of Table 30.25-1 in § 30.25-1 in
Part 30 and Table 151.01-10(d) in
§ 151.01-10(d) in Part 151 to read as
follows:"
Acetone.
Acetophenone.
Acetyl Tributyl Citrate.
Alcohols (Mixed].
Alkenylsuccinic Acid.
Alkenylsuccinic

Anhydride.
Alkyle Benzene Sulfonic

Acid (4% or less).
Alkyl Phthalates (n-).
Alkyl Succinate

Formaldehyde
Hydroxy Amino
Condensate (3.2% or
less).

Amyl Acetate (iso-, n-).
Amyl Alcohol (n-}.
Amylene.
Amyl Methyl Ketone.
Amyt Tallate.
Asphalt.
Asphalt Blending Stocks:

Roofers Flux.
Straight Run Residue.

Behenyl Alcohol.
Benzyl Alcohol.
Bicyclic Terpenel

Polyamine Amide Salt.

Butane.
Butyl Acetate (iso-. n-.

sec-}.
Butyl Alcohol (iso-, n-.

see-. tert-).
But l Benzyl Phthalate.
Butylene.
1.3-Butylene Glcol.
Butylene Polyglycol.
Butyl Heptyl Ketone.
Butyl Methyl Ketone.
Butyl Stearate.
Butyl Toluene.
Rutyrolactone (Gamma).
Calcium Alkylphenate.
Calcium Alkyl Salicylate.
Calcium Amino Nonyl

Phenolate.
Calcium'Carboxylate.
Caprolactam Solutions,
Carbon Black Base.
Cetyl Alcohol

(Hexadecanot).
Cetyl Stearyl Alcohol.
Cleaning Spirit

(unleaded).
Cumene.
Cyclopentadiene

Polymers.
Cycloallphatic Resins.
Cyclohexane.
Cyclohexanol.
Cymene (par-).
Decaldehyde (iso-, n-l.
Decane.
Decene.
Decyl Alcohol (iso-, n.).
Decyl Benzene (n-).
Detergent Alkylate.
Diacetone Alcohol.
Dibutyl Carbinol.
Dibutyl Phthalate

(ortho-].
Dicyclopentadlene.
Diethylbenezene.
Diethylene Glycol.
Diethylene Glycol

Diethyl Ether.
Diethylene Glycol

Monobutyl Ether
(Methyl Carbitol).

Diethylene Glycol
Monobutyt Ether
Acetate.

Diethylene Glycol
Monoethyl Ether.

Diethylene Glycol
Monoethyl Ether
Acetate.

Diethylene Glycol
Monomethyl Ether.

Diethylene Glycol
Monomethyl Ether
Acetate,

Diethylene Glycol
Monophenyl Ether.

Di (Ethylhexyl)
• Phthalate.
Diethyl Phthalate.
Digylcidyl Ether of

Bisphenol A.
Diheptyl Phthalate.
Dihexyl Phthalate.
Dilsobutyl Carbinol.
Diisobutylene.
Diisobutyl Ketone.
Diisobutyl Phthalate.
Diisodecyl Phthalate.
Diisononyl Phthalate
Diisooctyl Phthalate.
Diisopropyl Benzene.
Dimethyl Benzene.
Dimethyl Phthalate.
2.2-Dimethylpropane-1. 3-

Dial.
Dinonyl Phthalate.
Di(Octyl Phenyt) Amine.
Dioctyl Phthalate.
Dipentene.
Diphenyl.
Diphenyl-Diphenyl

Oxide.
Diphenyl Ether.
Dipropylene Glycol.
Dipropylene Glycol

Monomethyl Ether.
Distillates:

Flashed Feed Stocks.
Straight Run.

Diundecyl Phthalate.
Dodecane
Dodecanol.
Dodecene.
Dodecylbenzene

(commercial).
Dodecyl Phenol.

Epoxylated Linear
Alcohoo, CIl-CI,

Ethane.
Elhoxyothanol.
Ethoxyethyl Acetate,
Ethoxylated Alcohols.

Cli-Cis.
Ethoxy Triglycol (crude).
Ethyl Acetate.
Ethyl Alcohol,
Ethyl Amyl Ketone,
Ethyl Benzene.
Ethyl Butanol.
Ethyl Cyclohexane.
Ethylene.
Ethylene Carbonate,
Ethylene Glycol,
Ethylene Glycol

Diacetate.
Ethylene Glycol Mothyl

Butyl Ether.
Ethylene Glycol

Monobutyl Ether,
Ethylene Glycol

Monobutyl Ether
Acetate.

Ethylene Glycol
Monoethyil Ether.

Ethylene Glycol
Monoethyl Ether
Acetate.

Ethylene Glycol
Monoispropyl Ether.

Ethylene Glycol
Monomethyl Ether.

Ethylene Glycol
Monomethyl Ether
Acetate.

Ethylene Glycol Phenyl
Ether.

Ethylene.Propyleno
Copolymer (in liquid
mixtures).

Ethylhexaldehyde.
Ethylhexanoic Acid.
2-Ethyl Hexanol.
Ethylhexolc Acid.
Ethyl Hoxyl Phthalato.
Ethyl Hexyl Tallate,
Ethyl Toluene.
Fatty Acid Amides.
Formamide.
Furfuryl Alcohol.
Gas Oil, Cracked.
Gasoline Blending

Stocks:
Alkylates.
Reformates.

Gasolines:
Automotive
(containing not over
4.23 grams lead per
gallon).
Aviation (containing
not over 4.80 grants
lead per gallon).
Casinghead (natural),
Polymer.
Straight Run.

Glycerine.
Glycerol
Glyceryl Triacetato.
Glycidyl Ester of

Tertiary Carboxyllo
Acid,

Glycldyl Ester of
Versatle Acid.

Glycol Diacetate.
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Glycols, Resins. & Octyl Acetate.
Solvents Mixture. Octyl Alcohol (iso-. n-).

Glycol Triacetate. Octyl Aldehyde (iso-).
Glyoxal (40%). Oclyl Epoxytallate.
Grease. Octyl Phthalate.
Heptadecane. Oils:
Heptane. Absorption.
Heptanoic Acid. Aliphatic.
Heptanol. Animal.
Heptene. Aromatic.
Herbicide (C ,H.NO.Cl). Aviation F2300.
Hexaethylene Glycol. Clarified.
Hexamethylene Glycol. Coal.
Hexane (iso-. n,-). Coal Tar.
Hexanol Croton.
Hexene. Crude.
Hexyl Acetate. Diesel
Hexylene Glycol. Fuel Oils:
Hog Grease. No. 1 (Kerosene).
Isophorone. No. I-D.

let Fuels: No. 2.
JP-1 (Kerosene). No. 2-0.
JP-3. No. 4.
JP-4. No. 5.

JP-5 [Kerosene. Heavy). No. 6.
Kerosene. Gas, Low Pour.
Lactic Acid. Gas. Low Sulphur.
Lard. Heartcut Distillate.
Latex. Liquid Synthetic. Lanolin.
Magnesium Nonyl Linseed.

Phenol Sulfide. Lubricating.
Magnesium Sulfonate. Mineral.
Maleic Anhydride Mineral Seal

Copolymer. - Motor.
2-Mercaptobenzothiazole NeatsfooL.

(in liquid mixtures). Oiticica.
Methane. Penetrating.
Methoxy Triglycol Perilla.
Methyl Acetate. Pilchard.
Methyl Acetoacetate. Pine.
Methyl Alcohol Range.
Methyl Amyl Acetate. Residual.
Methyl Amyl Alcohol Resin.
Methyl Amyl Ketone. Resinous Petroleum.
Methyl Butanol. Road.
Methyl Ethyl Ketone. Rosin.
Methyl Formal (Dimethyl Seal.

Formal). Soapstock.
Methyl Heptyl Ketone. Sperm.
Methyl Isobutyl Spindle.

Carbinol Spray.
Methyl Isobutyl Ketone. Tall
Methyl Naphthalene. Tall. Fatty Acid.
Methyl Pentene. Tanner's.
Methyl Pyrrolidone [n-). Transformer.
Methyl tert-Butyl Ether. Tong.
Mineral Spirits. Turbine.
Naphtha: Whale.

Aromatic (10% or less White (Mineral).
benzene). Wood.
Cracking Fraction. Edible Oils. including:
Heavy. Babassu.
Parafinic. Beechnut.
Petroleum. Castor.
Solvent. Cocoa Butter.
Stoddard SolvenL Coconut.
Varnish Makers' and Coconut Oil Fatty
Painters' (75.). Acid.

Naphthenic Acid. Coconut Oil.
Nonane. Esterfield
Nonanoic Acid. Coconut Oil Methyl
Nonanoic-Tridecanoic Ester.

Acid Mixture. Cod Liver.
Nonene. Corn.
Nonyl Alcohol. Cotton Seed.
Nonyl Phenol. Cotton Seed Fatty
Nonyl Phenol Acid.

(ethoxylated). Fish.
Nonyl Phenol Sulfide Grapeseed.

[30% or less]. Groundnut.
Octadecene. Hazelnut.
Octidecenoamide Lard.

(Oleamide). Maize.
Octane. Mustard Seed.
Octene. Nutmeg Butter.

Olive.
Palm.
Peanut.
Poppy.
Raisin Seed.
Rapeseed.
Rice Bran.
Safflower.
Salad.
Sesame.
Soya Bean.
So bean (Epoxidized).
Sunflower Seed.
Tucum.
Vegetable.
Walnut.

Oleic Acid.
Oleyl Alcohol

(Octadecenol).
Organic Amine 70

(mixture of high
molecular weight
alcohol amines).

Pentadecanol.
Pentaeth$lene Glycol.
Pentane (iso. n-).
1-Pentene.
Petrolatum.
Phosphosulfurized

Bicyclic Terpene.
Phthalate Plasticizers.
Pinene.
Polyalkenyl Succinic

Anhydride Amine.
Polyamine. Amide

Mixture.
Polybutene.
Polyethlene Glycols.
Polyisobutylene.
Polymenzed Esters.
Polypropylene.
Polyprop3ledge Glycols.
Polypropylene Glycol

Methyl Ether.
Pol styrene Dialk)l

Maleate.
Propane.
Propyl Acetate (iso-. n-.)
Propyl Alcohol (iw-. n-).
Propyl Benzene.
Propylene.
Propylene Butylene

Polymer.
Propylene Glycol
Propylene Glycol

Monoethyl Ether.
Propy lene Glycol

Monometh)l Ether.
Proplene Pollmer (in

liquid mixtures].
Propykne Tetramer
Proplene Thnmer.
Propyl Ether (iso-).
Pscudocurnene (1-.4-

Trmethy lbenzene).
Rum.
Sodium Acetate, Glycol.

Water Solutions.

Sodium Sulfonate.
Slearc Acid,
Sitfolane.
Stearil Alcohol

(Otadecanol).
Talkw.
Tallow Alcohol
Tallow Nlrle.
TetradecanoL
Tetradecene.Tetradecol fl~nzei.

Tetraethylene Glscol
Tetrahydronaphthalene.
Tetrapropyl Benzene.
Toluene.
Triarlphqsplute.
Tricres l 'trTnlol)

Phosphate (containing
less than 1% of the
ortfo tsomer).

Tndecane
Tndecanc Acid.
Tridecanol
Tridecene.
Tridecyl Benzene.
Trielhyl Benzene.
Triethylene Glycol.
Triethylene Glycol

Dieth.y l Butqrate.
Triethlrne Glycol

Monometh)l Ether.
Trlethyl Phosphate.
Triisooctyl Traelitate.
Trimethyl Benene.
2-,4-Trimethl

Pentanediol-1.3-
Ditsobutyrate.

2.4.Tnethyl-3-
Pentsool-..lsobutyrale.

Tripopylene.
TripropIlene Glycol
Tnpropylene Glycol

Monomethyl Ether.
Trixyloyl Phosphate.
Turpentine.
Turpentine Substitute

tWhite Spirit).
Undecanot
Undecene.
Undec) lbenzene.
Vinyl Acetate, Fumarate

Cope!) mer.
Waxes:

Candelda.
Carnauba.
Paraffin

%hde SpfrL
White Sprit. Law

A,=mat1c.
Wine.
Wool Grease.
Xslene (meta.. pra.,

Ortho-).
ZincDialk~ldithipIhe-phate

(46 U.S.C 391a, 49 CFR 1.46[n][4)
Dated: July 24. 1980.

Henry H. Bell,
Rear Admiral US. Coast Guard, Chief. Of'ice
qfArerchant MarineSofety.

LFR1cG 02iaO 4 A-14- E
BILLNG coDE 4210-14-U

46 CFR Part 61

[CGD 78-1531

Tailshaft Examination

AGENCY: Coast Guard. DOT.
ACTION: Final rule.

SUMMARY. This rule amends the vessel
inspection requirements for tailshafts
with oil lubricated bearings to allow the
shaft to be shifted for inspection in lieu
of being drawn as currently required.
Shifting the shaft allows for examination
of all components that are prone to
develop defects or experience failure,
and accordingly, a drawing is
unnecessary to ensure the satisfactory
operational condition of the shaft.

The rule also adds specific inspection
requirements for flanged tailshafts;
specifies bearing weardown criteria for
tailshafts with oil lubricated bearings
and water lubricated rubber bearings;
and authorizes the Officer in Charge,
Marine Inspection to grant all
extensions pertaining to tailshaft
examination intervals.
EFFECTIVE DATE: This rule is effective on
September 15. 1980.
FOR FURTHER INFORMATION CONTACT.
Lieutenant Michael P. Rolman, Office of
Merchant Marine Safety (G-MVI-/24).
Room 2415. U.S. Coast Guard
Headquarters. .100 Second Street, S.W.,
Washington. D.C. 20593, (202-426-1464).
SUPPLEMENTARY INFORMATION. On
November 1, 1979, the Coast Guard
published a Notice of Proposed
Rulemaking (44 FR 62915] concerning
these amendments. A correction was
published in the November 19,1979
issue of the Federal Register (44 FR
66219). Four written comments were
received on the proposal.

Drafting Information
The principal pcrsons involved in

drafting this rule are: Lieutenant
Michael P. Rolman. Project Manager,
Office of Merchant Marine Safety, and
John W. Salter, Project Counsel, Office
of the Chief Counsel.

Discussion of Comments

The four comments received generally
supported the proposal

§ 61.20-17. One commenter suggested
a five year drawing interval for
tailshafts on multiple screw vessels
referencing a 1976 American Bureau of
Shipping (ABS) circular sanctioning the
practice. The 1980 ABS rules provide for
a four year examination interval for
these shafts. Moreover, given the
revised examination procedures for
tailshafts with oil lubricated bearings
and the additional two year extension
period, the Coast Guard has retained the
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four year period pending experience
under the new examinations.

§ 61.20-21. One commenter indicated
that on occasion vessels have been

- required to drydock for an examination
pursuant to the granting of a two year
extension. It is not mandatory to
drydock a vessel to conduct the
examination. Any examination
procedure that provides for inspection of
the shafts' bearing clearance, seals, and
lubricating system would meet the
requirements. To clarify this fact, the
provision in paragraph (3)(i) concerning
examination of the propeller in place
has been deleted from the final rule.
This provision was included to
differentiate the examination for
extensions from the normal examination
during which the propeller is removed.

§ 61.20-23. Two commenters felt that
listing the manufacturer's
recommendations concerning bearing
weardown as a criteria for the Officer in
Charge, Marine Inspection (OCMI) to -
consider would cause that officer to use
them as the sole consideration. The
commenters recommended listing sound
engineering practices and the
recommendations of the marine
inspector as additional criteria for the
OCMI to consider. The OCMI will, as a
matter of course, consider these criteria
during any examination. However, since
they address general criteria and the
paragraph is solely concerned with
bearing weardown, the Coast Guard
does not believe their inclusion would
serve any useful purpose. Therefore, the
rule has been retained as proposed.

This regulation has been reviewed
under the Department of
Transportation's Regulatory Policies and
Procedures (44 FR 11034) and is
considered "non-significant." A final
evaluation has been prepared and
placed in the public docket for
inspection.

Accordingly, Part 61 of Title 46, Code
of Federal Regulations, is amended by
revising § 61.20-15 and adding new
§ § 61.20-17 through 61.20-23 to read as
follows:

§ 61.20-15 Talishaft examination.
The rules in § § 61.20-15 through

61.20-23 apply only to vessels in ocean
and coastwise service. Each
examination, inspection and test
prescribed by these sections must be
conducted in the presence of a marine
inspector.

§ 61.20-17 Examination intervals.
(a) Except as provided in paragraphs

(b) and (c) of this section, each tailshaft
ona vessel must be exanined at least
once within two years.

. (b) Tailshafts fabricated of materials
resistant to corrosion by sea water, or
fitted with a continuous liner or a
sealing gland which prevents sea water
from contacting the shaft must be
examined at the following intervals:

(1) A tailshaft on a vessel with a
single tailshaft must be examined at
least once within three years, except
that a tailshaft with a taper, keyway,
and propeller designed in accordance
with American Bureau of Shipping
standards to reduce stress
concentrations must be examined at
least once within four years.

(2) Each tailshaft on a vessel with
multiple tailshafts must be examined at
least once within four years.

(c) A-tailshaft on a mobile offshore
drilling unit is not subject to the
examination intervals prescribed in
paragraphs (a) and (b) of this section if
it is:

(1] Examined during each regularly
scheduled drydocking; or

(2) Regularly examined in a manner
acceptable to the Commandant.

§ 61.20-18 Examination details.
(a) Except as provided in paragraphs

(b) and (c) of this section, each tailshaft
on a vessel must be drawn and visually
inspected at each examination.

(b) Tailshafts with a taper, keyway,
and propeller designed in accordance
with American Bureau of Shipping
standards t6 reduce stress concentration
must be examined as follows:

(1] Each tailshaft with water
lubricated bearings must be drawn for
examination.-At each examination, in
addition to a visual inspection of the /
entire shaft, the forward V of the shaft's
taper section must be-nondestructively
tested.

(2) Each tailshaft with oil lubricated
bearings must be examined as
prescribed in paragraph (b)[1) of this
section or as follows:

(i) The shaft must be shifted aft, as
directed by the attending marine
inspector, to expose the after end of its
bearing contact area;

(ii) The exposed bearing contact area
and the forward V8 of the shafts' taper
section must be nondestructively tested
and

(iii) The shaft's bearing clearance,
seals, and lubricating system must be
inspected.

(c] Tailshafts with a propeller fitted is
the shaft by means of a coupling flange
must be examined as follows:
-(1) Each flanged tailshaft with water

lubricated bearings must be drawn for
examination. At each examination, in
addition to a visual inspection of the
entire shaft, the flange, fillet at the

propeller end and each coupling bolt
must be nondestructively tested.

(2) Each flanged tailshaft with oil
lubricated bearings must be examined
as prescribed in paragraph (c)(1) of this
section or as follows

(i) The shaft must be shifted aft, as
directed by the attending marine
inspector, to expose the after end of its
bearing contact area:

(ii) The exposed bearing contact area,
flange fillet at the propeller end, and
each coupling bolt must be
nondestructively tested; and

(iii) The shaft's bearing clearance,
seals, and lubricating system must be
inspected.

(d) If any defects are detected after a
tailshaft is shifted for examination, the
attending marine inspector may direct
that the tailshaft be drawn for further
examination of the shaft, seals, and
bearings.

§ 61.20-21 Extension of examination
interval

(a) The Officer in Charge, Marine
Inspection, may extend the interval
between tailshaft examinations as
follows;

(1) An extension to the next
drydocking period may be granted,
except that the period of extension shall
not exceed six months.

(2) If a vessel has had a long period of
layup after its last tailshaft examination,
an extension equal to the time the vessel
has been laid up may be granted, except
that the period of extension shall not
exceed one year for vessels that have
tailshafts with oil lubricated bearings
and six months for all other vessels.

(3) An extension of up to two years
may be granted to vessels that have
tailshafts with oil lubricated bearings If:

(i) Each tailshaft is examined In place
with consideration given to the
condition of the shafts' bearing
clearance, seals, and lubricating system;

(ii) No major repairs by grinding or
welding have ever been made to the
shaft; and

(iii) Review of the vessel's file,
drydock reports, and operations since its
last tailshaft examination shows no
deficiencies exist that would preclude
the extension.

§ 61.20-23 Tallshaft clearance; bearing
weardown.

(a) Water lubricated bearings, other'
than rubber, must be rebushed as
follows:

(1) Where the propelling machinery is
located amidship, the after stern tube
bearing must be rebushed when it Is
worn down to 6.4 mm (0.25 In) clearance
for shafts of 229 mm (9 in) or less in
diameter, 7,95 mm (0.3125 in) clearance
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for shafts exceeding 229 nm (9 in) but
not exceeding 305 mm. (12 in) in
diameter, and 9.53 mm (0.375 in)
clearance for shafts exceeding 305 mnm
(12 in) in diameter.

(2] Where the propelling machinery is
located aft, the after stem tube bearing
must be rebushed when weardown is 1.6
mm (.0625 in] less than the applicable
clearance for propelling machinery
located amidship.

(b) Water lubricated rubber bearings
must be rebushed when any water
groove is half the original depth.

(c) Oil lubricated bearings must be
rebushed when deemed necessary by
the Officer in Charge, Marine
Inspection. The manufacturer's
recommendation shall be considered in
making this determination.
(46 U.S.C. 375, 390b, 391a, 416; 49 U.S.C.
1655(b)(1); 49 CFR 1.46(b))

Dated: July 31,1980.
Henry H. Bell.
RearAdmiral, U.S. Coast Guard, Chief, Office
of Merchant Marine Safety.
[FR Doc. S-2nn Filed 5--,-f &45 aml
BILLING CODE 4910-1i-

FEDERAL COMMUNICATIONS
COMMISSION
47 CFR Ch. I
[Docket No. 20828]

Second Computer Inquiry; Motion for
Waiver Granted
AGENCY: Federal Communications
Commission.
ACTION: Waiver of page limitation
requirement (Second Computer Inquiry].

SUMMARY: In response to a motion filed
by the Computer and Business
Equipment Manufacturers Association
(CBEMA), the Chief Common Carrier
Bureau, acting on delegated authority,
has waived 47 CFR 429(f), which
provides that oppositions to a petition
for reconsideration shall not exceed 25
pages, and 47 CFR 429(g), which
provides that replies to oppositions shall
not exceed 10 pages, for all parties filing
such pleadings in the Second Computer
Inquiry (45 FR 31319, May 13, 1980).
DATES: July 24,1980.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT.
H. Russell Frisby, Jr., Common Carrier
Bureau, Tele: (202) 632-9342.
Order

Adopted. July 24,1980.
Released July 28, 1980.
In the Matter of Amendment of

Section 64.702 of the Commission's

Rules and Regulations (Second
Computer Inquiry).

By the Chief, Common Carrier Bureau:
1. The Computer and Business

Equipment Manufacturers Association
(CBEMA) has moved that the
Commission waive in this proceeding
the 25 page limitation imposed on
oppositions to petitions for
reconsideration, contained in Section
1.429(f) of the Commission's Rules, and
the 10 page limitation imposed on
replies to oppositions, contained in
Section 1.429(g) of the Rules. In support
of its motion, CBEMA states that the
Chief of the Common Carrier Bureau has
previously waived the 25 page limitation
for the petitions for reconsideration filed
herein and that if similar action is not
taken parties opposing these petitions
will be denied a comparable opportunity
to analyze fully and comment upon the
issues.

2. In light of the fact that the similar 25
page limitation for petitions for
reconsideration was waived, it appears
reasonable and in the public interest
that the 25 page limitation on
oppositions and the 10 page limitation
on replies to oppositions be likewise
waived. Accordingly, it is ordered,
pursuant to Section 0.291 of the
Commission's Rules on delegation of
authority, that CBEMA's motion for
waiver is granted. The 25 page limitation
provision of Section 1.429(o) of the
Commission's Rules and the 10 page
limitation of Section 1.429(g) of the
Commission's Rules are hereby waived
for all parties filing oppositions to
petitions for reconsideration and replies
to oppositipns in this proceeding.
Philip L Verveer,
Chief, Common CarrierBureau,
[FR Doc. I0Z= Filed 5-6-f &46 a l
BILLING CODE 6712-1-M

UNITED STATES RAILWAY

ASSOCIATION

49 CFR Part 941

Regulations for Determination of the
Attainment by Consolidated Rail
Corporation of Certain Standards
Relating to the Corporation's
Employee Stock Ownership Plan

AGENCY: United States Railway
Association.
ACTION: Final regulations.

SUMMARY: The regulations hereby
promulgated by the United States
Railway Association (the Association)
with the concurrence of the Finance
Committee are the regulations required
by Section 216(f) of the Rail Act for

determining whether the Consolidated
Rail Corporation (Conrail) has attained
the positive net income test and the
freight labor cost to freight revenue ratio
test set forth in that Section so that the
rights of the participants to the
securities in the employee stock
ownership plan established by Conrail
(ESOP) will not be subject to
defeasance.
DATE: These regulations are effective as
of January 1,1980.
FOR FURTHER INFORMATION CONTACT.
Edwin Rector, Assistant General
Counsel (USRA) (202) 755-6763.

Supplementary Information
United States Railway Association

Amendments Act of 1978, Pub. L 95-565,
92 Stat. 2397. enacted November 1,1978,
provides, among other things, for an
increase from $2,100,000,000 to
$3,300,000,000 in the authorization for
appropriations to the Association to be
used for the purchase of securities of
Conrail.

Section 3 of Pub. L. 95-565 added a
new Subsection (f) to Section 216 of the
Regional Rail Reorganization Act of 1973
(45 U.S.C. 700-794] (hereafter referred to
as "the Rail Act"). Subsection (1]
provides, in part, that:

(1) The Association shall not invest the
final S345.000.000 of the additional
investment in the Corporation authorized by
the Regional Rail Reorganization Act
Amendments of 1978 unless and until (A) the
Corporation has in effect an employee stock
ownership plan which satisfies the
requirements of paragraphs (2] and (3]. and
(B) the requirements of the other paragraphs
of this subsection have been satisfied.

"(2) The employee stock ownership plan
shall

"(A] provide:
"(i) for a transfer to the plan and allocation

to the accounts of plan participants in
periodic installments of Series A preferred
stock of the Corporation with a stated
redemption value of at least $345,000,000 or
any other securities in an amount determined
by the Association. with the concurrence of
the Finance Committee, as constituting a
meaningful interest in the Corporation. or any
combination thereof so determined by the
Association. with the concurrence of the
Finance Committee. The use of Series A
preferred stock to fund the Employee Stock
Ownership Plan shall not be interpreted to
relieve Conrail of the responsibility for
repaying in full to the United States Railway
Association its indebtedness as represented
by all shares originally issued under Public
Law 94-210 and this Act;

"(ii) for immediate vesting of the rights of
participants to such securities upon
allocation. subject to defeasance as a result
of the plan's termination which termination
shall occur in the event that. by the end of the
120th month beginning after the month in
which securities or interests therein are first
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allocated to participanti' accounts, the
Corporation has not attained for two
consecutive quarters positive net income and
a freight labor cost to freight revenue ratio
equal to the average such ratio for all Class I
railroads in 1977, as determined pursuant to
procedures adopted by the Corporation
pursuant to regulations promulgated by the
Association with the concurrence of the
Finance Committee. * * *

Proposed regulations were published
in the Federal Register on February 20,
1980 (45 FR 11141-11142]. These final
regulations reflect revisions made after
consideration of comments received
with respect to the proposed regulations.

Analysis of Comments:
The proposed regulations provided for

public comment to be submitted on or
before March 14, 1980. The Association
received comments submitted on behalf
of Conrail and other comments
submitted on behalf of the Railway
Labor Executives' Association (RLEA)
and the Conrail employees whose
Interest in the Conrail (ESOP).

RLEA represents under Section 216(f)
of the Rail Act. These comments were
carefully considered by the Association
and revisions to the proposed.
regulations have been made as
described below.

Both sets of comments maintained
that Conrail's own costs and revenues
should be included in the computation of
the average freight labor costs to freight
revenue ratio for all Class I railroads in
1977. This suggestion has been adopted
and the final regulations have been
amended accordingly. The average
freight labor costs to freight revenue"
ratio for all Class I railroads (including
Conrail) in 1977 has been calculated by
the Association to be 0.4164. The details
of this calculation have been included in
the final regulations.

Both sets of comments contend that
the accounting methodology
incorporated in the final regulations
should be that of generally accepted
accounting principles (GAAP) rather
than the railroad accounting principles
prescribed by the Interstate Commerce
Commission (ICC). The Association
believes that ICC accounting is the
appropriate methodology to be used for
the purposes of determining whether the
statutory tests have been attained by
Conrail. The ICC is the Government
agency with the statutory authority to
issue accounting rules for railroads; and
the ICC accounting methodology applies
to the railroads with which Conrail is
being compared. In the absence of a
clear directive in the statute to use
another accounting methodology these
regulations will be based on the ICC
system of accounts in effect for the

period for which the determinations are
made.

Both sets of comments point out that
the statutory term "positive net income"
is not a standard accounting term and
they therefore suggest-that the
Association should construe that term in
one special manner or another. The
Association has concluded that the term
"positive net income" means simply a
net income greater than zero. The
proposed and final regulations reflect
this interpretation.

Both sets of comments maintain that
the two tests, each of which must be met
during two consecutive quarters need
not be met during the same two
consecutive quarters. While Public Law
95-565 may be subject to different
interpretations on this point, the
Association concludes that the better
interpretation of the statutory language
is that both tests must be met during the
same two-quarter period.

The comments submitted on behalf of
Conrail question whether the proposed
regulations are in accordance with the
statutory language regarding the
determination of whether the tests have
been attained. The final regulations
have been drafted to make it clear that
this determination will be made
pursuant to procedures adopted by
Conrail pursuant to these regulations.

The comments submitted on behalf of
Conrail point out that the proposed
regulations do not prescribe the manner
in which the test computations will be
adjusted in the event there is a
substantial restructuring of Conrail's
capital structure or assets at some future
time. There are at this time no specific

- proposals to restructure Conrail's
capital structure or assets, therefore, it
wouldbe difficult to provide for such
possibilities in these regulations. Should
such plans be developed,.appropriate
amendments to these regulations may
be necessary.

Pursuant to the authority set forth in
Pub.'L. 95-565,49 CFR is amended by
adding a new Part 941 to read as
follows:

PART 941-REGULATIONS FOR
DETERMINATION OF THE
ATTAINMENT BY CONSOLIDATED
RAIL CORPORATION OF CERTAIN
STANDARDS RELATING TO THE
CORPORATION'S EMPLOYEE STOCK
OWNERSHIP PLAN
Secs.
941.1 Purpose of regulations.
941.2 Pogitive net income test.
941.3 Freight labor cost to freight revenue

ratio test.
941.4 Average freight labor cost to freight

revenue ratio for all Class I Railroads in
1977.

Sec.
941.5 Period of application of the tests,
941.6 Procedures for determination of

attainment of the positive not income test
and the freight labor cost to freight
revenue ratio test.

Authority: The Regional Rail
Reorganization Act of 1973 (45 U.S.C. 700-
794) as amended by Pub. L. 95-505 (92 Slat.
2397].

§ 941.1 Purpose of regulations.

The purpose of the regulations is to
set forth the definitions and criteria for
determining whether by the end of the
120th month beginning after the month
in which securities or interests therein
are first allocated to the accounts of the
participants in the employee stock
ownership plan established by
Consolidated Rail Corporation (Conrail),
Conrail has attained for two consecutive
quarters (a) positive net income, and (b)
a freight labor cost to freight revenue
ratio equal to the average such ratio for
all Class I railroads in 1977.
§ 941.2 Positive net Income test.

Positive net income Is defined to mean
net income greater than zero. Net
Income of Conrail shall be determined
on a company-only basis (excluding
extraordinary items) as prescribed by
the Interstate Commerce Commission
(ICC] Uniform System of Accounts for
Railroads in effect for the period for
which the determination is made. Net
Income for each quarter shall be the
amount shown as such on Conrail's
"Quarterly Report of Revenues,
Expenses and Income-Railroads" as
filed with the ICC. Determination of
Conrail's net income shall be subject to
adjustment whenever Conrail is
required to restate its quarterly net
income on an amended ICC Quarterly
Report of Revenues, Expenses and
Income-Railroads.
§ 941.3 Freight labor cost to frelght
revenue ratio test.

(a) The freight labor cost to freight
revenue ratio shall be determined by
dividing freight labor co"t by total
revenues assignable to freight service.
Freight labor cost is the amount
expended by Conrail for freight salaries
and wages. Total revenues assignable to
freight service is the freight-related
portion of total railway operating
revenues. Each quarter Conrail shall
determine these costs and revenues on
the basis of accounting systems and
practices consistent with those used In
the preparation of the corresponding
annual data for inclusion on the annual
report submitted by Conrail to the ICC
on Report R-1.

(b) On Report R-1 freight labor cost Is
the freight salaries and wages Included
in "'Total Carrier Operating Expenses"



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Rules and Regulations

(Column (b) of Line 620) on schedule 410
("Railway Operating Expense'): and
total revenues assignable to freight
service is the freight-related portion of
"Total Railway Operating Revenues"
(Column (d) of Line 13) on schedule 210
('Results of Operations').

§ 941.4 Average freight labor cost to
freight revenue ratio for all Class I railroads
In 1977.

(a) The average freight labor cost to
freight revenue ratio for all Class I
railroads (including Conrail) in 1977 is
0.4164. This ratio was calculated bS,
dividing total freight labor cost by
railway operating revenues assignable
to freight service. The statistics used to
derive the numbers,used to calculate
this ratio are reported in Transport
Statistics in the United States for the
year ended December 31, 1977
(published by ICC Bureau of Accounts]
(hereafter referred to as ICC Transport
Statistics, 1977).

(b) The amount of railway operating
revenues-assignable to freight service
is $19,505,457,000 (as reported in ICC
Transport Statistics, 1977, table 4,
column 1, line 242). Total freight labor
cost is $8,122,128,000, and was
calculated by multiplying $8,511,085,000,
the amount of employee compensation
chargeable to operating expenses (as
reported in ICC Transport Statistics,
1977, table 5, column 1, line 456A) by
.9543, the ratio of freight labor expenses
to total labor expenses for all Class I
railroads. This ratio was derived by
dividing the employees health and
welfare benefits expenses for freight
service, which is $486,801,000 (as
reported in ICC Transport Statistics,
1977, table 10, column 3, sum of items in
lines 277,335, 359, 409. 449, and 456) by
the difference between the employees
health and welfare benefits expenses,
all districts, and such expenses of the
National Railroad Passenger
Corporation. Thai difference is
$510,128,000 (as reported in ICC
Transport Statistics, 1977, table 5.
column 1, the sum of lines 308, 340, 359,
421 and 434. minus, in column 2, the sum
of all items listed).

§ 941.5 Period of application of the tests.
For purposes of determining whether

Conrail has attained for two consecutive
quarters the positive net income test and
the freight labor cost to freight revenue
ratio test in order that the plan will not
be terminated under the provisions of
Section 216(f) of the Rail Act, both tests
must be met during the same two
consecutive quarters.

f 941.6 Procedures for determination of
attainment of the positive net Income test
and the freight labor cost to freight
revenue ratio tesL

Determinations of whether Conrail
has attained the positive net income test
and the freight labor cost to freight
revenue ratio test will be made pursuant
to procedures adopted by Conrail
pursuant to these regulations.

Signed at Washington. D.C. this 321st day of
July 1960.
Donald C. Cole,
President, UnitedStates Raoh,.'aS Associaton.

Concurrence by the Finance Committee

By resolution enacted on July 24, 1960,
the Finance Committee of the Board of
Directors of the United States Railway
Association has concurred with the
promulgation of the above Regulations
for Determination of the Attainment by
Consolidated Rail Corporation of
Certain Standards Relating to the
Corporation's Employee Stock
Ownership Plan.
William E. Loftus,
Acting for the Secretary of the Finance
Committee of the USIRA Board.
IFRl Dmc ao-23WOZ Fikd 94-WO, &45en
BILLNG COO 9244-1-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 26

Amendment to Back Bay National
Wildlife Refuge, Va4 Public Entry and
Use

AGENCY: United States Fish and Wildlife
Sorvice, Department of the Interior.
ACTION: Special regulations-
amendments.

SUMMARY: This document amends
certain portions of the special
regulations governing public access, use,
and recreation on Back Bay National
Wildlife Refuge, Virginia, published on
page 35823, Federal Register, Volume 45,
No. 104, Wednesday, May 28, 1980.
DATES: July 25,1980 through December
31, 1982.
ADDRESSES* Contact the Refuge
Manager, Back Bay National Wildlife
Refuge, Pembroke Office Park,
Pembroke No. Two Building, Suite 218,
Virginia Beach, Virginia 23462 at 804-
490-0505.
FOR FURTHER INFORMATION CONTACT:
Howard N. Larsen, Regional Director,
U.S. Fish and Wildlife Service, One
Gateway Center, Suite 700, Newton
Corner, Massachusetts 02158 (617-965-
5100 Ext. 200).

SUPPLEMENTARY INFORMATION: Edward
S. Moses, U.S. Fish and Wildlife Service.
Newton Corner, Massachusetts 02158
(G17-965-5100 Ext. 222). is the primary
author of this amendment.

Background

On July 25,1980, President Jimmy
Carter signed into law Senate Bill =2382
which reads in part:
Section 3(a) During any period in which the
Secretary of the Interior, by regulation, lmits
vehicular access to Back Bay National
Wildlife Refuge. the Secretary of the Interior
shall Issue to any eligible applicant, a
renewable annual permit to enable the
applicant to commute across the Back Bay
National Wildlife Refuge. For purposes of this
section. the term "eligible applicant" shall
Include all full-time residents who can furnish
to the Refuge Manager, Back Bay National
Wildlife Refuge. adequate proof of residence
commencing prior to December 31.1979. on
the Outer Banks from the refuge boundary
south to and incuding the village of Corolla.
North Carolina. as long as they remain full-
time residents. The south boundary of the
area for access consideration is defined as a
straight east-west line extending from
Currituck Sound to the Atlantic Ocean and
passing through a point one thousand and six
hundred feet due south of the Currituck
Lighthouse.

(b) As used In this section. the term-
(1) "residence" means a place of general

abode;
(2) "place of general abode" means a

principal, actual dwelling place in fact.
without regard to ntent: and

(3) "dwelling' means a residential structure
occupied on year-round basis by the permit
applicant and shall not include seasonal or
part.time dwelling units such as beach
houses, vacation cabins, or structures which
are intermittently occupied.

(c) Any permit issued pursuant to this
section shall assure that 1igible applicants
shall be allowed at least two round trips per
day. Travel pursuant to such permits may be
restricted to between the hours of 5 a.m. and
12 0.m. (midnight). In addition the Refuge
Manager may make exceptions to access
restrictions for qualified permittees who have
demonstrated to the satisfaction of the
Refuge Manager a need for additional access
relating to health or livelihood.

(d) Permits pursuant to this section shall he
renewed upon the submission of a signed,
notarized statement by an eligible applicant
that conditions of the previous permit have
not changed.

(e) The Secretary of the Interior, may,
subject to the foregoing pro.isions of this
section. Issue such regulations as are
necessary to protect the resources of the
refuge.

Accordingly the amended portions of
§ 26.34 are set forth below.
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§ 26.34 Special regulations concerning
public access, use and recreation for
individual national wildlife refuges.

Viriinia

Back Bay National Wildlife Refuge

Access

(a) Who can qualify for access?
(1) Permanent, full-time residents who

can furnish to the Refuge Manager, Back
Bay National Wildlife Refuge, adequate
proof of continuous and continuing
residence, commencing prior to
December 31, 1979, on the Outer Banks
from the refuge boundary south to and
including the village of Corolla, North
Carolina, as long as they remain
permanent, full-time residents, are
authorized beach access. The south
boundary of the area for access
consideration is defined as a straight
east-west line extending from Currituck
Sound to the Atlantic Ocean and
passing through a point 1,600 feet due
south of the Currituck Lighthouse
Residence is defined as the place of
general abode; the place of general
abode of a person means his principal,
actual dwelling place in fact, without
regard to intent. For the purposes of this
section, a dwelling shall mean a
residential structure occupied on a year-
round basis by the permit applicant and
shall not include seasonal or part-time
dwelling units such as beach houses,
vacation cabins, or structures which are
intermittently occupied. The burden of
proof showing that the prospective
permittee meets these criteria'shall be
on the applicant by presentation of
appropriate documentation. Only one
permit will be issued per family.

(c) How many trips are allowed?
Permitted vehicles of permanentfuill-

time residents shall be limited to a total
of two round trips per day. Travel is
restricted to the designated route of
travel between the hours of 5 a.m. and
12 p.m. (midnight).

General Rules

(q) Dogs. Dogs on a hand-held leash
are permitted on refuge public use areas.

Note.-The Department of the Interior has-
determined that these amendments are not a
significant rule and do not require a

regulatory analysis under Executive Order
12044 and 43 CFR Part 14.
Robert L. Miller,
Acting Regional Director, U.S. Fish and
Wildlife Service.
July 30, 1980.
[FR Doc. 80--2309 Filed 8-0-0. &45 aml

BILUNG CODE 4310-55-tM

50 CFR Part 32

National Wildlife Refuges In Idaho

AGENCY:. Fish and Wildlife Service,
Interior.
ACTION: Special regulations.

SUMMARY: The Director has determined
that the opening to hunting of certain
National Wildlife Refuges in Idaho is
compatible with the objectives for which
thdse areas were established, will utilize
a renewable natural resource, and will
provide additional recreational
opportunity to the public. This document
establishes special regulations effective
for the upcoming hunting seasons for
migratory game birds, upland game, and
big game.
DATES: September 1, 1980 to February
28, 1981.
ADDRESSES: Contact the Refuge
Manager at the address and/or
telephone number listed below in the
body of Special Regulations.
FOR FURTHER INFORMATION CONTACT. L.
A. Mehrhoff, Area Manager, U.S. Fish
and Wildlife Service, 4620 Overland
Road, Room 238, Boise, Idaho 83705.
SUPPLEMENTARY INFORMATION: The
Refuge Recreation Act of 1962 (16 U.S.C.
460k) authorizes the Secretary of the
Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that any-recreational use
permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
National Wildlife Refuges were
established. This determination is based
upon consideration of, among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1970. Funds are available for the

administration of the recreational
activities permitted by these regulations.

Hunting is permitted on the National
Wildlife Refuges indicated below in
accordance with 50 CFR 32, and the
following special regulations. Portions of
refuges which are open to hunting are
designated by signs and/or delineated
on maps. No vehicle travel Is perthitted
except on designated roads and trails.
Special conditions applying to
individual refuges are listed on the
reverse side of maps available at refuge
headquarters and from the office of the
Regional Director, Fish and Wildlife
Service, Lloyd 500 Bldg., Suite 1692, 500
NE Multnomah Street, Portland, OR
97232.

§ 32.12 Special regulations; migratory
game birds; for Individual wildlife refuge
areas.

1. Migratory gam birds except
mourning doves, common snipe, and
crows, may be hunted on the following
refuge areas:

Bear Lake National Wildlife Refuge,
P.O. Box 9, Montpelier, Idaho 83254,
phone 208-847-1757.

Special Regulations: (1) Air-thrust
boats are prohibited. Camas National
Wildlife Refuge, Hamer, Idaho 83425,
phone 208-602-5423.'

Deer Flat National Wildlife Refuge,
Snake River Island Sector, and Lake
Lowell Sector, Route 1, Box 1457,
Nampa, Idaho 83651, phone 208-407-
9278.

Special Conditions: (1) Waterfowl and
coot hunters are required to uee native
materials for hunting blind construction.
(2) Hunting is on a first-come-first-
served basis. (3) Goose hunting is
prohibited on the Lake Lowell Sector.

Grays Lake National Wildlife Refuge,
P.O. Box 837, Soda Springs, Idaho 83270,
phone 208-547-4996,

Special Conditions: (i) Air-thrust
boats are prohibited. (2) Entry to the
hunting area is limited to foot travel
only.

Kootenai National Wildlife Refuge,
Star Route No. 1, Box 180, Bonners
Ferry, Idaho 83805, phone 208-207-3888.

Special Conditions: (1) Hunting Is
permitted on Saturdays, Sundays,
Tuesdays and Thursdays. (2) Hunters
are required to use native materials for
blind construction.

Minidoka National Wildlife Refuge,
Route 4, Rupert, Idaho 83350, phone 208-
436-3580.

§ 32.22- Special regulations; upland game
(excluding mourning dove and crows); for
Individual wildlife refuge areas.

Bear Lake National Wildlife Refuge,
P.O. Box 9, Montpelier, Idaho 83254,
phone 208-847-1757.
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Special Conditions: Cottontail
(including pygmy) rabbit hunting will be
permitted concurrent with the State
season.

Camas National Wildlife Refuge,
Hamer, Idaho 83425, phone 208-662-
5423.

Deer Flat National Wildlife Refuge,
Lake Lowell and Snake River Sectors,
Route 1, Box 1457, Nampa, Idaho 83651,
phone 208-467-9278.

Special Conditions: (1) Lake Lowell
sector is open only during waterfowl
season.

Kootenai National Wildlife Refuge,
Star Route 1, Box 160, Bonners Ferry,
Idaho 83805, phone 208-267-3888.

Special Conditions: (1) Only that
portion of the refuge west of the West
Side road is open to upland game
hunting. (2) Pheasant hunting is
prohibited.

Minidoka National Wildlife Refuge,
Route 4, Rupert, Idaho 83350, phone 208-
436-3589.

Special Conditions: Upland game may
be hunted on the public hunting area
during the waterfowl season only.
§ 32.32 Special regulations; big game; for
Individual wildlife refuge areas.

Deer Flat National Wildlife Rqfuge,
Snake River Island Sector, Route 1, Box
1457, Nampa, Idaho 83651, phone 208-
467-9278.

Grays Lake National Wildlife Refuge,
P.O. Box 837, Soda Springs, Idaho 83276,
phone 208-547-4996.

Special Conditions: (1) Entry to the
hunting area is by foot travel only. (2]
Horses may only be used to retrieve
bagged animals.

Kootenai National Wildlife Refuge,
Star Route #1, Box 160, Bonners Ferry,
Idaho 83805, phone 208-267-3888.

Special Conditions: Only that portion
of the refuge west of the West Side road
is open to big game hunting.

The provisions of these special
regulations supplement the regulations
which govern hunting on wildlife refuge
areas generally and which are set forth
in Title 50, Code of Federal Regulations,
Part 32. The public is invited to offer
suggestions and comments at any time.

Note.-The Fish and Wildlife Service has
determined that this document does not
contain a major proposal requiring
preparation of an Economic Impact
Statement under Executive Order 11494 and
OMB Circular A-107.

Dated: July 30,1980.
W. D. Carter,
Acting Boise Area Manager.
iFR Doc M0-23778 Filed 84 0:8.45 am]

BILLING CODE 4310-55-M

50 CFR Part 32

National Wildlife Refuges In Oreg.

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Special regulations.

SUMMARY: The Director has determined
that the opening to hunting of certain
National Wildlife Refuges In Oregon is
compatible with the objectives for which

-these areas were established, will utilize
a renewable natural resource, and will
provide additional recreational
opportunity to the public. This document
establishes special regulations effective
for the upcoming hunting seasons for
migratory game birds, upland game. and
big game.
DATES: August 15, 1980 to February 28,
1981.
ADDRESS: Contact the Refuge Manager
at the address and/or telephone number
listed below in the body of Special
Regulations.
FOR FURTHER INFORMATION CONTACT.
L. A. Mehrhoff, Area Manager, U.S. Fish
and Wildlife Se'rvice, 4620 Overland
Road, Room 238, Boise, Idaho 83705,
208-334-1960.
SUPPLEMENTARY INFORMATION: The
Refuge Recreation Act of 1962 (16 U.S.C.
460k) authorizes the Secretary of the
Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
National Wildlife Refuges were
established. This determination is based
upon consideration of. among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.

Hunting is permitted on the National
Wildlife Refuges indicated below in
accordance with 50 CFR 3, and the
following special regulations. Portions of
refuges which are open to hunting are
designated by signs and/or delineated
on maps. No vehicle travel is permitted

except on designated roads and trails.
Special conditions applying to
individual refuges are listed on the
reverse side of maps available at refuge
headquarters and from the office of the
Regional Director, Fish and Wildlife
Service. Lloyd 500 Bldg., Suite 1692, 500
NE Multnomah Street, Portland, OR
97232.

§ 32.12 Special regulations; migratory
game birds; for Individual wildlife refuge
areas.

1. Migratory game birds may be
hunted on the following refuge areas:
Ankeny National Wildlife Refuge, Route
1. Box 198. Jefferson, Oregon 97352.
phone 503-327-2444.

Special Conditions: (1) Mourning dove
and band-tailed pigeon hunters must
check in and out of the refuge by use of
self-service permits. (2) Waterfowl. coot.
and snipe hunting is permitted on
Wednesdays, Saturdays and Sundays
from opening shooting time until 12 noon
during the authorized season. (3) A
Federal permit is required for waterfowl.
coot, and snipe hunting and will be
issued on an advanced reservation
basis. Applications for reservations will
be accepted between September 15 and
October 15. (4) Steel shot only may be
possessed or used on the refuge while
hunting waterfowl coot, and snipe. (5)
Waterfowl, coot, and snipe hunters are
limited to the possession and use of
twenty (20) shells per day.

Baskett Slough National Wildlife
Refuge, 10995 Highway 22, Dallas,
Oregon, 97338. phone 503-623-2749.

Special Conditions: (1) Mourning dove
and band-tailed pigeon hunting is
prohibited. (2) Waterfowl, coot, and
snipe hunting is permitted on
Wednesdays, Saturdays and Sundays
from opening shooting time until 12 noon
during the authorized season. (3) A
Federal permit is required for waterfowl,
coot; and snipe hunting and will be
issued on an advanced reservation
basis. Application for reservations will
be accepted between September 15 and
October 15. (4) Steel shot only may be
possessed or used on the refuge while
hunting waterfowl, coot, and snipe. (5)
Waterfowl, coot, and snipe hunters are
limited to the possession and use of
twenty (20) shells per day.

Deer Flat National Wildlife Refuge,
Snake River Island Sector, Route, 1, Box
1457, Nampa, Idaho 83651, phone 208-
467-9278.

Special Conditions: (1) Waterfowl and
coot hunters are required to use native
materials for hunting blind construction.
(2) Hunting is on a first-come-first-serve
basis.
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Malheur National Wildlife Refuge,
P.O. Box 113, Burns, Oregon 97720,
phone 502-493-2323.

Special Conditions: (1) That portion of
the Blitzen Valley west of Highway 205,
the Malheur Lake area, and the Kern
Reservoir will be open to hunting as
posted. (3) The Malheur Lake hunt area,
is open.for scouting with boats two
weeks prior to season opening. (4) Use
of motors on boats, all-terrain vehicles
and construction or use of permanent
blinds are prohibited.

William L Finley National Wildlife
Refuge, Route 2, Box 208, Corvallis,
Oregon 97330, phone 503-757-7236.

Special Conditions: (1) Mourning dove
and band-tailed pigeon hunters are
required to check in and out of the
refuge daily by use of self-service
permits. (2) Waterfowl, coot and snipe
hunting is permitted on Wednesdays,
Saturdays and Sundays from opening
shooting time until 12 noon during the'
authorized season. (3) A Federal permit
is required for waterfowl, coot and snipe
hunting and will be issued on an
advanced reservation basis.
Applications for reservations will be
accepted between September 15 and
October 15. (4) Steel shot only may be
possessed or used on the refuge while
hunting waterfowl, coots and snipe. (5)
Waterfowl, coot and snipe hunters are
limited to the possession and use of
twenty (20) shells per day.

2. Migratory game birds, except
mourning doves, band-tailed pigeons
and common snipe, may be hunted on
the following refuge areas: Cold Springs
National Wildlife Refuge, Hermiston,
Oregon, P.OrBox 239, Umatilla, Oregon
97882, phone 503-922-3232.

Klamath Forest National Wildlife
Refuge (Headquarters: Klamath Basin
National Wildlife Refuges, Route 1, Box
74, Tule Lake, California 96134, phone
916-667-2231).

Special Conditions: (1) Boats with or
without motors are permitted except.air-
thrust and inboard water-thrust are
prohibited. (2) All decoys, boats and
other personal property must be
removed from the refuge at the close of
each day. (3) No person may possess
any weapon or ammunition that may not
be legally used for taking waterfowl.

Lower Klamath National Wildlife
Refuge (Headquarters: Klamath Basin
National Wildlife Refuges, Route 1, Box
74, Tule Lake, California 96134, phone
916-667-2231).-

Special Conditions: (1) Posted
retrieving zones are established on
certain hunting units. Possession of
firearms in these retrieving zones is
prohibited, except, unloaded firearms
may be taken through these zones when
necessary to reach or leave hunting

.areas. Decoys may not be set in
retrieving zones. (2) Boats with or
without motors are permitted. Air-thrust
and inboard water-thrust boats are
prohibited. (3f All decoys, boats, and
other personal property must be
removed at the close of each day.

McKay Creek National Wildlife
Refuge, Pendleton, Oregon,
(Headquarters: Umatilla National
Wildlife Refuge, P.O. Box 239, Umatilla,
Oregon 97882, phone 503-922-3232).

Special Conditions: Hunting is
permitted on Wednesdays, Saturdays,
Sundays and State holidays, except
.Christmas.

Umatilla National Wildlife Refuge,
P.O. Box-239, Umatilla, Oregon 97882,
phone 503-922-3232.

Special Conditions: (1) Waterfowl and
coot hunting is permitted on
Wednesdays, Saturdays, Sundays and
State holidays, except Christmas. (2) A
Federal permit is required and will be
issued on an advance reservation basis.
Successful applicanti may bring one
guest and must arrive at check station at
least one hour before shooting time or
reservation is cancelled. (3)
Applications will be accepted during
two sign-up periods. Permits are non-
transferable. (4) Steel shot only may be
possessed or used during waterfowl and
coot hunting. (5) Waterfowl and coot
hunting will be from blinds only. Upper
Klamath National Wildlife Refuge,
(Headquarters: Klamath Basin National
Wildlife Refuges, Route 1, Box 74, Tule
Lake, California 96134, phone 916-667-
2231).

Special Conditions: (1) Boats with or
without motors are permitted. Air-thrust
and inboard water-thrust boats are
prohibited. (2) All decoys, boats and
other personal property must be
removed from the refuge at the close of
each day. (3) No person may possess
any weapon or ammunition that may not
be legally used for taking waterfowl.

3. Ducks, geese, coots, and snipe may
be hunted on the following refuge areas:

Lewis and Clark National Wildlife
Refuge, Route 1, Box 376 C, Cathlamet,
Washington 98612, phone 206-795-3915.

§ 32.22 Special regulations; upland game,
for Individual wildlife refuge areas.

Upland game may be hunted on the
following refuge areas: Ankeny National
Wildlife Refuge, Route 1, Box 198,
Jefferson, Oregon 97352, phone 503-327-
2444.

Special Conditions: (1) Only pheasant
and quail may be hunted. (2) No upland
game hunting is permitted after
November 2,1980. (3) All hunters must
check in and out of the refuge daily by
use of self-service permits. (4) Hunters
on the area served by each registration

station may be limited to 50 at any one
time.

Baskett Slough National Wildlife
Refuge, 10995 Highway 22, Dallas,
Oregon 97338, phone 503-623-2749.

Special Conditions: (1) Only pheasant
and quail may be hunted. (2) No upland
game hunting is permitted after
November 2,1980. (3) All hunters must
check in and out of the refuge daily by
use of self-service permits. (4) Hunters
on the area served by each registration
station may be limited to 50 at any one
time.

Cold Springs National Wildlife
Refuge, Hermiston, Oregon
(Headquarters: Umatilla National
Wildlife Refuge, P.O. Box 239, Umatilla,
Oregon 97882, phone 503-922-3232).

Deer Flat National Wildlife Refuge,
Snake River Island Sector, Route 1, Box
1457, Nampa, Idaho 83051, phone 208-.
467-9278.

Hart Mountain National Wildlife
Refuge, P.O. Box 11, Lakeview, Oregon
97630, phone 503-947-3315.

Lower Klamath National Wildlife
Refuge (Headquarters: Klamath Basin
National Wildlife Refuges, Route 1, Box
74, Tule Lake, California 96134, phone
916-667-2231.

Malheur National Wildlife Refuge,
P.O. Box 113, Burns, Oregon 97720,
phone 503-493-2323.

Special Conditions: (1) Pheasant, quail
and partridge hunting will be permitted
on the Blitzen Valley upland game
hunting area during the last nine days of
the State season. (2) Pheasant, quail and
partridge hunting will be permitted on
the Malheur Lake waterfowl hunting
area during the waterfowl season. (3)
Hunting will be permitted In the Blitzen
Valley west of Highway 205 and the
Kern Reservoir area as posted.

McKay Creek National Wildlife
Refuge, Pendleton, Oregon
(Headquarters: Umatilla National
Wildlife Refuge, P.O. Box 239, Umatilla,
Oregon 97882, phone 503-922-3232),

Special Conditions: (1) Hunting is
permitted on Wednesdays,,Saturdays,
Sundays and State holidays, except '
Christmas. Umatilla National Wildlife
Refuge, P.O. Box 239, Umatilla, Oregon
97882; phone 503-922-3232.

Special Conditions: (1) A Federal
advanced reservation permit is required
to hunt pheasants on the opening
weekend of pheasant season. (2)
Hunting is permitted from 12 noon until
closing time on Wednesday, Saturdays,
Sundays and State holidays, except
Christmas. (3) Pheasant hunters are
required to check in and out of the
refuge at check stations.

William L. Finley National Wildlife
Refuge, Route 2, Box 208, Corvallis,
Oregon 97330, phone 503-757-7320,
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Special Conditions: (1) Only pheasant
and quail may be hunted. (2) Hunters
are required to check in and out of the
refuge by use of self-service permits. (3)
Upland game hunting is prohibited after
November 2,1980. (4) Each registration
station may be limited to 100 hunters at
any one time.

§ 32.32 Special regulations; big game; for
individual wildlife refuge areas.

Deer Flat National Wildlife Refuge,
--- Snake River Island Sector, Route 1, Box

1457, Nampa, Idaho 83651, phone 208-
467-9278.

Hart Mountain National Wildlife
Refuge, P.O. Box 11, Lakeview, Oregon
97630, phone 503-947-3315.

Special Conditions: (1) Hunters are
required to check in and out of the
refuge. (2) Antelope and sheep hunters
are required to attend a prehunt
indoctrination session.

Malheur National Wildlife Refuge,
P.O. Box 113, Burns, Oregon 97720,
phone 503-947-3315.

Special Conditions: (1) That portion of
the refuge in the Blitzen Valley west of
Highway 205 will be open as posted to
deer hunting concurrent with the regular
State season. (2] That portion of the
refuge in the Blitzen Valley west of
Highway 205 and the Kern Reservoir
will be open to hunting of coyotes,
rabbits and hare from September 1,1980
to January 31,1981.

William L. Finley National Wildlife
Refuge, Route 2, Box 208 Corvallis,
Oregon 97330, phone 503-757-7326.

Special Conditions: (1) Hunters are
required to check in and out of the
refuge by use of self-service permits. (2)
The use of rifles is prohibited.

The provisions of these special
regulations supplement the regulations
which govern hunting on wildlife refuges
areas generally and which are set forth
in Title 50, Code of Federal Regulations,
Part 32. The public is invited to offer
suggestions and comments at any time.

Note.-The-Fish and Wildlife Service has
determined that this document does not
contain a major proposal requiring
preparation of an Economic Impact
Statement under Executive Order 11949 and
OMB Circular A-107.

Dated: July 30,1960.
W. D. Carter,
Acting Area Manager.
[FR Do=. 80-237 Filed B-8- 8:45 am]
BILNG CODE 4310-55--M
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Proposed Rules Federal Register

Vol. 45, No. 154

Thursday, August 7, 1980

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The pupose of these notices
is to give Interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 80-SO-29]

Revocation of Federal Airways
AGENCY: Federal Aviation
Adminibtration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposed to
revoke Federal Airways, V-51E,
between Louisville, Ky., and Livingston,
Ky., and V-140N, between Nashville,
Tenn,, and London, Ky. Use of these
airways has steadily declined for the
last several years. In 1979, less than one
percent of the aircraft in the area
utilized these airway segments. This
action will simplify charting and lessen
storage requirements for the ATC
automation data base.
DATES: Comments must be received on
or before September 8, 1980.
ADDRESSES: Send comments on the
proposal in triplicate to: Director, FAA
Southern Region, Attention: Chief, Air
Traffic Division, Docket No. 80-SO-29,
Federal Aviation Administration, P.O.
Box 20636, Atlanta, Ga. 30320.

The official docket may be examined
at the following location: FAA Office of
the Chief Counsel, Rules Docket (AGC-
24), Room 916, 800 Independence
Avenue, SW., Washington, D.C. 20591.

An informal docket may be examined
at the office of the Regional Air Traffic
Division.
FOR FURTHER INFORMATION CONTACT:
Mr. Chuck Home, Airspace Regulations
Branch (AAT-2301, Airspace and Air
Traffic Rules Division, Air Traffic
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C; 20591;
telephone: (202) 426-8525.
SUPPPLEMENTARY INFORMATION:

Comments Invited

Interested persons may participate in
the proposed rulemaking by submitting

such written data, views or arguments-
as they may desire. Communications
should identify the airspace docket
number and he submitted in triplicate to
the Director, Southern Region,'Attention:
Chief, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Ga. 30320. All
communications received on or before
September 8, 1980 will be considered
before action is taken on the proposed
amendment. The proposal contained in
this notice may be changed in the light
of comments received. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons.

Availability of NPRM

Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue, SW., •
Washington, D.C. 20591, or by calling
(202) 426-8058. Communications must
identify the docket number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2 which
describes the application procedures.

The Proposal

The FAA is considering an
amendment to § 71.123 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) that would revoke Federal
Airways, V-51E between Louisville, Ky.,
and V-140N between Nashville, Tenn.,
and London, Ky. Use of these airways
has steadily declined for the last several
years. In 1979, less than one percent of
the aircraft in the area utilized these
airway segments. This action will
simplify charting and lessen storage
requirements for the air traffic control
automation data base. Section 71.123 of
Part 71 was republished in the Federal
Register on January 2, 1980, (45 FR 307).

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend
§ 71.123 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 307) as follows:

1. Under V51'after "Livingston, Tenn.;
Louisville, Ky., including an" delote "E
alternate and also a"

2. Under V140 after "London, Ky."
delete ",including a north alternate from
Nashville to London via INT Nashville
049 degree and London 258 degree
radials"
(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1340(a) and 1354(a)): Sec.
6(c), Department of Transportation Act (49
U.S.C. 1655(c)); and (14 CFR 11,65)

Note: The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034, February 26,1979). Since this
regulatory action Involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated Impact is so minimal that this
action does not warrant preparation of a
regulatory eviluation and a comment period
of less than 45 days Is appropriate.

Issued in Washington, D.C., on July 30,
1980.
B. Keith Potts,
Acting Chief, Airspace andAir Traffic Rules
Division.
IFR Doc. 80-23442 Fited 8-6-80: 0:45 aml
BILLING CODE 4910-13-M

14 CFR Part 75
[Airspace Docket No. 80-ASW-301

Alternation of Jet Route and
Establishment of Jet Route

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to alter
jet Route J-13 between Truth or
Consequences,.N. Mex., and Deliclas,
Mex., and establish new Jet Route J-141
fromEl Paso, Tex,, to Deliclas, These
actions would reduce controller
workload by permitting air traffic
control flexibility for operations
between the Ufiited States and Mexico.
DATES: Comments must be received on
or befoye September 8,1980.
ADDRESSES: Send comments on the
proposal in triplicate to:
Director, FAA Southwest Region,

Attention: Chief, Air Traffic Division,
*Docket No. 80-ASW-30, Federal
Aviation Administration, P.O. Box
1689, Fort Worth, Tex. 76010,
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The official docket may be examined
at the following location:
FAA Office of the Chief Counsel, Rules

Docket (AGC-204), Room 916, 800
Independence Avenue, SW.,
Washington, D.C. 20591.
An informal docket may be examined

at the office of the Regional Air Traffic
Division.
FOR FURTHER INFORMATION CONTACT.
Lewis W. Still, Airspace Regulations
Branch (ATr-230), Airspace and Air
Traffic Rules Division, Air Traffic
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591:
telephone: (202) 426-8525.
Comments Invited

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views or arguments
as they may desire. Communications
should identify the airspace docket
number and be submitted in triplicate to
the Director, Alaskan Region, Attention:
Chief, Air Traffic Division, Federal
Aviation Administration, P.O. Box 1689,
Fort Worth, Tex. 76101. All
communications received on or before
September 8,1980 will be considered -
before action is taken on the proposed
amendmenL The proposal contained in
this notice may be changed in the light
of comments received. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Dockets for examination by
interested persons.

Availability of NPRM
Any person may obtain a copy of this

Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue, SW.,
Washington, D.C., 20591, or be calling
(202) 426-8058. Communications must
identify the docket number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2 which
describes the application procedures.

The Proposal
The FAA is considering an

amendment to Subpart B of Part 75 of
the Federal Aviation Regulations (14
CFR Part 75) that would realign Jet
Route J-13 between Truth or
Consequences, N. Mex., and Delicias,
Mex., and establish new Jet Route 1-141
from El Paso, Tex., to Delicias. These
changes have been requested by the
Government of Mexico in order to

improve traffic flow in the Cuidad
Juarez, Mex., airport terminal area and
would provide for an improved
departure route from El Paso
International Airport. The action
requested would reduce controller
workload, improve traffic flow, and aid
flight planning. Section 75.100 of Part 75
was republished in the Federal Register
on January 2, 1980, (45 FR 732).

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend
§ 74.100 of Part 75 of the Federal
Aviation Regulations (14 CFR Part 75) as
republished (45 FR 732) as follows:

1. By revising jet Route No. 13 to read as
follows: "From Delicias, Me1., to Chihuahua.

fex.; thence via Truth or Consequences. N.
Mex., 165T(152-M) radial to Truth or
Consequences: Albuquerque, N. Me\.,
Alamosa. Colo. Denver. Coo Cheyenne,
Wyo.; Caaper. Wyo. Billings. Mont.. Great
Falls, Mont.; to Lethbridge, Alberta. Canada..
The airspace within Mexico and the airspace
within Canada are excluded"

2. By adding a new Jet Route No. 141 to
read as follows: "Jet Route No. 141 From El
Paso. Tex., via INT El Paso 13T(125WM) and
Fort Stockton, Tex., 273T[262*M], radials-, to
Delicias. Mex. The airspace within Mexico is
excluded"
Secs. 307(a) and 313(a). Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec.
6(c), Department of Transportation Act (49
U.S.C. 165(c)): and 14 CFR 1185)

The FAA has determined that this
document involves a proposed
regulation which is not significant under
Executive Order 12044, as implemented
by DOT Regulatory Policies and
Procedures (44 FR 11034; February 20,
1979). Since this regulatory action
involves an established body of
technical requirements for which
frequent and routine amendments are
necessary to keep them operationally
current and promote safe flight
operations, the anticipated impact is so
minimal that this action does not
warrant preparation of a regulatory
evaluation and a comment period of less
than 45 days is appropriate.

Issued in Washington, D.C., on July 30,
1980.
B. Keith Potts,
Acling Chief. Airspace andAir Trfc Rules
Divisia."
[FR Doc. 40-2= Fkd 94-0 ft a
SILUNG CODE 4910-13-M

DEPARTMENT OF JUSTICE

Drug Enforcement Admkistbrati

21 CFR Ch. II

Semiannual Agenda of RegulatUon
AGENCY: Drug-Enforcement
Administration, Department of Justice.
ACTION: Publication of semiannual
agenda.

SUMMARY: In compliance with Executive
Order No. 12044 and Attorney General
Order No. 831-79. the Drug Enforcement
Administration (DFEA) is providing
public notice of its plan to simplify its
regulations and to streamline its
administrative procedures.
FOR FURTHER INFORMATION CONTACT.
Richard Ira Lebovitz, Office of the Chief
Counsel, Drug Enforcement
Administration, Washington. D.C. 20537.
Telephone: (202) 633-1141.

1. REVIEW OF SIGNIFICANT
REGULATIONS

All regulations concerning the
importation, exportation, manufacture,
distribution and dispensing of controlled
substances, the scheduling of such
substances, the registration of all
legitimate handlers of controlled
substances, and the administrative
procedures to be followed by DEA.
registrants under the Controlled
Substances Act 21 U.S.C. 801 ef seq.,
and interested members of the-public
with respect to such matters, are
presently contained in a single volume
of the Code of Federal Regulations, 21
CFR Part 1300 to End.

While some of the regulations
contained in this volume are clearly of a
less significant or housekeeping nature,
we consider the majority significant
because they have an impact upon. and
create some burden or responsibility
which devolves upon, one or more of the
classes of DEA registrants. For the most
part, these regulatory controls are
Congressionally mandated and
necessary if the integrity of the closed
system of controlled substance
distribution is to be maintained.

DEA seeks to clarify and simplify its
regulations to reduce to the greatest
degree possible consistent with the
requirements of the Controlled
Substances Act and the public health
and safety, the burdens imposed by its
regulations upon those who legitimately
handle controlled substances.

The following parts of Title 21, Code
of Federal Regulations, were identified
in our initial review as being subject to
review during the subsequent six month
period:
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Part 1301-Registration of
Manufacturers, Distributors and
Dispensers of Controlled Substances

Part 1303-Quotas
Part 1304--Records and Reports of

Registrants
Part 1308-Schedules of Controlled

Substances
Part 1311-Registration of Importers and

Exporters of Controlled Substances
Part 1316-Administrative Functions,

Practices and Procedures
In addition to those sections listed

above, our last semiannual agenda, -
published on September 19,-1979,
identified a significant regulation that
was under review concerning the
limitation on importation of narcotic
raw materials. During the 60-day
comment period which followed the
publication, approximately 15
individuals and organizations
commented on the parts under review.
We received many other comments on
parts not under review during the six
month period covered-by the agenda.
We will keep those comments, many of/
which concerned Part 1306,
Prescriptions, for future consideration.
We are reviewing comments received on
the affected parts to ascertain what
regulatory changes, if any, should be
considered.

The significant regulation concerning
the limitation on importation of narcotic
raw materials, identified in the
semiannual agenda, was published as a
proposed rule on February 12, 1980 (see
45 FR 9289).

Additionally, the review by DEA has
generated proposed regulations
concerning the partial filling of
prescriptions for controlled substances
(45 FR 24199, April 9, 1980), the transfer
of prescriptions for controlled
substances between pharmacies as a
recordkeeping task (45 FR 21652, April 2,
1980), the elimination of the need for
obtaining-a permit to niaintain records
in a central location (45 FR 24198, April
9, 1980) and the issuance of a statement
of policy concerning the maintenance of
emergency kits containing controlled
substances in long term care facilities
(45 FR 24128, April 9, 1980).
- These notices of proposed rulemaking

and the statement of policy provided the
opportunity for comment. DEA reviewed
comments received on the statement of
policy concerning emergency kits and
the proposed rule concerning central
recordkeeping permits. By formal
publication dated June 16, 1980 (45 FR
40576), DEA placed the statement of
policy into effect and also published a
final rule concerning central
recordkeeping permits on July 1, 1980 (45
FR 44266).

After consideration of all timely
comments submitted in response to the
other proposed regulations referred to
above, DEA will decide whether to
,publish final orders.

DEA also proposes to engage in a
review of the following parts of its
regulations in 21 CFR Part 1300 to End:
Part 1302-Labeling and Packaging

Requirements for Controlled
Substances

Part 1307-Miscellaneous
Part 1310-Piperidine Reporting and

Purchaser Identification
Part 1302-Labeling and Packaging
Requirements for Controlled Substances

Regulations in Part 1302 require that
controlled substances distributed in
commercial containers bear labeling
which displays the appropriate symbol
to identify in which schedule the
controlled substances are placed. This
part requires that commercial containers
for certain controlled substances be
sealed to deter and detect tampering.

LegalBasis-21 U.S.C. 825.
Knowledgeable Official-Ronald W.

Buzzeo, Chief, Compliance Division,,
Office of Compliance and Regulatory
Affairs, Drug Enforcement
Administration, Washington, D.C. 20537.
-Telephone t202) 633-1321.

Regulatory Analysis-Not required.
Discussion-Review of this part will

focus on the clarification and
simplification of terms defined and used
in this regulation.
Part 1307-Miscellaneous

The regulations in-Part 1307 provide
the authority in furtherance of the
Controlled Substances Act for the
Administrator to except persons from
DEA regulations concerning registration,
packaging and labeling, order forms,
quotas, records and reports, prescription
requirements, controlled substances
schedule requirements, importation and
exportation requirements, and
administrative functions, practices and
procedures. This part merely provides
the authority to grant exceptions; it is
stressed that the exercise of this
authority is entirely in the
Administrator's discretion. This part
further provides special exceptions from
regulations for certain manufacturing
and distribution activities and provides
procedures for the proper disposal and
disposition of controlled substances.

LegalBasis-21 U.S.C. 821 and 871(b).
Knowledgeable Official-Ronald W.

Buzzeo, Chief, Compliance Division,
Office of Compliance and Regulatory
Affairs, Drug Enforcement
Administration, Washington, D.C. 20537.
Telephone (202) 633-1091.

Regulatory Analysis-Not required.

Discussion-Review of this part will
include identifying the need or desire,
and the practicalities, of providing
additional exceptions for registrants'
activities beyond those special
exceptions for manufacture and
distribution of controlled substances
currently set forth in Part 1307.

Part 1310-Piperidine Reporting and
Purchaser Identification

Regulations in Part 1310 were first
published on March 9, 1979 (44 FR 12903)
pursuant to the mandate of Title II, PCP
Criminal Penalties and Piperidine
Reporting, of the Psychotropic ,
Substances Act of 1978, Pub, L. 95-033.
The 1978 Act amended the Controlled
Substances Act by creating a new
section 310 (21 U.S.C. 830) that requires
sellers of the chemical piperidine to
report their sales to DEA and to require
proof of positive identification from the
piperidine purchaser. Section 310
authorizes the Attorney General to
establish regulations detailing the
reporting requirements and
identification procedures to be met by
sellers of piperidine, and, in
consequence, the Administrator has
issued Part 1310. Part 1310 requires
reports from persons who distribute,
transfer, sell, import, or suffer theft or
loss of, piperidine, Part 1310 also
particularizes the information such
reports must contain, sets out the format
for the reports, and notes when they
must submitted. It also sets out the
acceptable type of identification which
purchasers should present to sellers
during a sale of piperidine. Lastly, Part
1310 allows sellers an exemption from
reporting sales to known customers.

Legal Basis-21 U.S.C. 830.
Knowledgeable Official-Dale

Schuitema, Staff Coordinator, Office of
Enforcement, Drug Enforcement
Administration, Washington, D.C. 20537.
Telephone (202) 633-1463.

Regulatory Analysis-L.Not required,
Discussion-Review of Part 1310 will

encompass the productivity of those
reporting and purchaser identification
requirements. The authority for Part
1310 is section 310 of the Controlled
Substances Act, and by the terms of
Pub. L. 95-633, section 310 is repealed,
effective January 1, 1981. If DEA's
review reveals that the reporting and
purchaser identification requirements
have proven to be worthy tools in
curtailing illegal sales and purchases of
piperidine, DEA will recommend that
the "sunset" provision of Pub. L. 95-633
be repealed.

-There will be a 60-day comment
period following the present publication
of DEA's semiannual agenda. DEA will
consider any and all comments
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submitted by interested persons on the
parts currently scheduled for reviews. If
this review shows that amendments or
deletions are necessary. whether
initiated by interested persons through
their comments filed within the 60-day
period or by DEA through its own
initiative, DEA will then publish notices
of proposed rulemaking.

A second 60-day comment period will
follow publication of any such proposed
revised regulations. During the entire
review period, DEA will solicit and
encourage active participation by the
affected industries and professions and
by DEA staff within the limitations
imposed by budgetary constraints and
normal day-to-day workloads.

Datedh July 23,1980.
Marion W. Hambrick,
Acting Administrator, Drug Enforcement
Administration.
[FR Doc. 80-23847 Filed - &45 am]

BILUING CODE 4410-0-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[EE-164-78]

Coordination of Vesting and
Discrimination Requirements for
Qualified Plans; Announcement
AGENCY: Internal Revenue Service,
Treasury.
ACTION: Announcement.

SUMMARY: This document announces
that the Internal Rev enue Service has
published on August 4. 1980, a news
release, IR-80-85, dated August 4, 1980,
that provides examples of the
coordination of vesting and
discrimination rules for employee
retirement plans that may be included in
the final regulations for determining if a
plan's vesting schedule discriminates in
favor of certain type. of employees.
FOR FURTHER INFORMATION CONTACT.
George H. Bradley ot the Legislation and
Regulations Division Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue N W., Washington,
D.C. 20224, Attention CC:LR:T, 202-566-
3486, not a toll-free call
Announcement

Proposed regulations for Internal
Revenue Code section 411(d)(1) were
published in the Federal Register on
April 9,1980 (45 FR 24201). In response
to comments received, modifications to
the proposed regulations were published
in the Federal Register on June 12, 1980,
(45 FR 39869) with three examples

showing how the facts and
circumstances test for discriminatory
vesting In the proposed regulations was
to be applied.

At.the July 10,1980, public hearing on
the modified proposed regulations
several commenters asked the IRS to
include the three examples in the final
regulations and to provide additional
examples as guidance. The Treasury
Department has indicated that other
examples will be publicized before the
final regulations are adopted so that the
public and members of Congress can
make comments,

The three original examples, with
modifications, and two new examples
are attached to IR-80-85. All five
examples may be included in the final
regulations under 411(d)(1).

Written comments on the examples
should be sent to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(EE-164-78, 1111 Constitution Avenue,
N.W., Washington, D.C. 20224.
George IL Jelly,
Director, Employee Plans andEvempt
Organizations Division,
[FR Doct. 80-MMI Fded 8440 SM&4 am]
BILNG CODE 483-I-M

26 CFR Part I

[LR-261-761

Income Tax; Deductions for Business
Use or Rental of Dwelling Unit
AGENCY: Internal Revenue Service,
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the
deductibility of expenses in connection
with the business use, or the rental to
others, of a dwelling unit that the
taxpayer is deemed to have used for
personal purposes during the taxable
year. The Tax Reform Act of 1976
established new conditions for the
deductibilty of such expenses. The
regulations would provide the public
with needed guidance in complying with
the Act and would affect individuals,
partnerships, trusts, estates, and electing
small business corporations that incur
business expenses for dwelling units
which are deemed to have been used for
personal purposes during the taxable
year.
DATES: Written comments and requests
for a public hearing must be delivered or
mailed by October 6,1980. The
amendments are proposed to be
effective for taxable years beginning
after 1975.
ADDRESS: Send comments and requests
for a public hearing to: Commissiomer of

Internal Revenue, Attentiom CC:LR-T
(LR-261-76), Washington, D.C. 20224.
FOR FURTHER INFORMATION CONTACT.
Paul A. Francis [202-568-6&1q.
SUPPLEMENTARY INFORMATIM

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
sections 183, 212, 262, and 280A of the
Internal Revenue Code of 1954. These
amendments are proposed to provide
regulations under section 280A which
was added to the Code by section 601 of
the Tax Reform Act of 1976 (90 StaL
1569) and amended by section 306 of the
Tax Reduction and Simplification Act of
1977 (91 Stat. 152] and section 701(h) of
the Revenue Act of 1978 (92 StaL 2904).
The amendments to the regulations
under sections 183,212, and 262 provide
for coordination of those sections with
section 2W0A. These amendments are to
be Issued under the authority contained
in section 7805 of the Intemal Revenue
Code of 1954 (68A StaL 917; 26 U.S.C.
7805).

General Rule

Section 280A generally disallows
business deductions for expenses with
respect to the use of a dwelling unit
used by the taxpayer as a residence
during the taxable year, but there are
several exceptions to this general rule.
Section 280A prescribes certain criteria
for determining whether a taxpayer who
uses a dwelling unit for business
purposes or rents a dwelling unit to
others has used the dwelling unit as a
residence during the taxable year. A
dwelling unit may be a house,
apartment, condominium, mobile home,
boat, or similar property with basic
living accommodations. Section 280A
also applies to other property, such as a
garage, which is closely related to the
dwelling unit itself. If the taxpayer has
used the dwelling unit as a residence,
the taxpayer may deduct the expenses
attributable to the business use or rental
of the unit only to the extent provided in
section 280A.

Use as a Residence

A taxpayer uses a dwelling unit as a
residence during a taxable year if the
number of calendar days on which the
taxpayer uses the unit for personal
purposes exceeds the greater of 14 days
or 10 percent of the number of calendar
days on which the unit is rented at a fair
rental (excluding days on which the
taxpayer uses the unit for personal
purposes). A special rule applies in
certain situations in which the taxpayer
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is renting out a unit used by the
taxpayer as a principal residence.

A taxpayer is treated as using a unit
for personal purposes on any day on
which the unit is used-

(1) For personal purposes by the
taxpayer or any other person with an
interest in the unit, or by certain
relatives of either;,

(2) By any person under an
arrangement which enables the
taxpayer to use another unit; or

(3) By any person (except certain
employees) if fair rental has not been
paiOi for the use of the unit for that day.

The proposed regulations explain hom
these rules apply to units in which
entities, such as phrtnerships or trusts,
have an interest. The proposed
regulations also provide that an
individual who works on repair or
maintenance of the unit on a
substantially full-time basis will not be
treated as using the unit for personal
purposes.

Business Use of Home
A taxpayer who uses a dwelling unit

as a residence may deduct expenses for
business use of the unit only if the use is
within one of the exceptions enumeratec
in section 280A. No deductions are
allowed unless the taxpayer uses the
unit for a specified business purpbse on
a regular basis. Deductions are subject
to the limitation explained below.

A taxpayer may deduct expenses
allocable to the use of a portion of a
dwelling unit as the taxpayer's principal
place of business if the taxpayer makes
no use of that portion of the unit other
than for business purposes. The
proposed regulations provide that this
exception applies only if the unit is the
principal place of the taxpayer's overall
business activity. Use of a unit as the
principal place of business for a
secondary business does not qualify.
The proposed regulations do not follow
the decision of the tax Court in Curphey
v. Commissioner, 73 T.C. No. 61 (Feb. 4,
1980).

Expenses allocable to the use of a
portion of a unit as a place of business
used by patients, clients, or customers h
meeting or dealing with the taxpayer arc
deductible if the taxpayer makes no use
of that portion of the unit other than for
business purposes.

A taxpayer who, in connection with a
trade or business, uses a separate
structure which is related to the
dwelling unit but not attached to it may
deduct expenses allocable to the use of
the separate structure if the taxpayer
makes no use of the structure other than
for business purposes.

An employee may deduct expenses
under the three exceptions just

described only if the employee's use of
the unit is for the convenience of the
employer.

There is also an exception for
expenses allocable to space within the
unit in which the taxpayer stores
inventory. The inventory must be held
for use in the taxpayer's trade or
business of selling products at
wholesale or retail, and the unit must be
the sole fixed location for that trade or
business.

A taxpayer may deduct expenses
allocable to the use of a unit in the
taxpayer's trade or business of
providing day care for children, for
individuals who have attained age 65, or
for individuals who are physically or
mentally incapable of caring for
themselves. The regulations distinguish
day care services, which are primarily
custodial, from educational activities.

There are two special rules that apply
to the exception for day care services.
The taxpayer may deduct expenses
accuring after August 1977, only if the
taxpayer is taking, or has taken,
whatever steps may be necessary to
comply with applicable state laws such
as licensing or registration requirements.
The proposed regulations indicate when
a taxpayer will be deemed to have
satisfied this rule. If the taxpayer uses
any portion of the unit for day care
services and for some other purpose
besides the purposes described in
section 280A, the taxpayer must make a
time allocation of the expenses
attributable to that portion of the unit
according to the formula specified in the
proposed regulations.

Limitation on Deductions for Business
Use

Deductions allowable under the five
exceptions just described are subject to
a special limitation. As the proposed
regulations indicate, the first step
necessary to apply the limitation is to
determine the gross income derived
from the use of the unit. If the taxpayer
carries on the trade or business in more
than one location, the taxpayer must
allocate'the income to the activity in the
different locations. The gross income'
derived from the use of the unit equals
the excess of the gross income allocable
to the business activity in the unit over
the expenses incurred in the activity but
not allocable to the use of the unit itself,
such as ixpenditures for supplies and
compensation paid to assistants. The
gross income derived from the use of the
unit is the ceiling for all other
deductions. The proposed regulations
prescribe the sequence in which the
deductions must be claimed.

Rental of Dwelling Unit

Section 280A prescribes several
special rules with respect to the
deductibility of expenditures In
connection with the rental of dwelling
units.

Section 280A(d)(3) provides that the
days on which the taxpayer used the
rental unit as a principal residence are
disregarded in determining whether a
taxpayer may deduct rental expensea in
excess of income from a "qualified
rental period." A "qualified rental
period" is a consecutive period of 12 or
more months, or a shorter period ending
with the sale or exchange of the unit,
during which the unit is rented to
someone other than a family member, or
is held for rental, at fair rental value.

Section 28OA(fJ(1](B) excludes from
the definition of "dwelling unit", and
therefore from the general disallowance
provision of section 280A(a), any portion
of a unit "used exclusively as a hotel,
motel, inn, or similar establishment",
The proposed regulations state that this
exception applies only if the portion of
the unit is regularly available for
occupancy by paying customers and
only if no person with an interest In the
property is deemed to have used It as a
residence during the taxable year.

If a taxpayer uses a unit as a
residence and actually rents It to others
for less than 15 days during the year, the
taxpayer disregards the rental use
altogether for tax purposes. Thus, the
taxpayer excludes the rental income
from gross income for the year and may
not deduct the rental expenses.
. If a taxpayer who rents a dwelling
unit to others makes any personal use of
the unit during the taxable year, the
taxpayer may not deduct more than a
proportionate share of the expenses for
the unit as rental expenses. The
proposed regulations explain this
limitation, which applies even if the
personal use of the unit by the taxpayer
is insufficient to constitute use as a
residence.

A taxpayer who uses a unit as a
residence and rents it to others for more
than 14 days during the year may deduct
rental expenses only to the extent of the
gross rental income from the unit. The
taxpayer must deduct expenses
allocable to the rental use of the unit in
the sequence prescribed in the proposed
regulations. Items which are deductible
without regard to any connection to a
business activity, such as mortgage
interest and taxes, are deducted first,
then operating expenses, and finally
items which affect basis, such as
depreciation.
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Special Property Arrangements

The proposed regulations provide for
the application of section 280A to two
types of special property arrangements:
rental pools and time sharing
arrangements.

Rental pools are arrangements
whereby a number of dwelling units are
made available for rental and the
owners of the units agree to share at
least a portion of the rental receipts
without regard to the actual rental of the
individual units. The proposed
regulations require each pool participant
to include in gross income the amounts
received from the pool. The limitation on
the allocation of expenses to the rental
use of a unit is applied by reference to
the actual use of each unit.

A time sharing arrangement is an
arrangement whereby two or more
persons with interests in a dwelling unit
agree to exercise control over the unit
for different periods during a year. In
general, the proposed regulations treat
such arrangements as tenancies in
common.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably six copies) to the
Commissioner of Internal Revenue. All
comments will be available for public
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. Ifa public hearing is held,
notice of the time and place will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations was Paul A.
Francis of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department particpated in
developing the regulations, both on
matters of substance and style.

Evaluation of the effectiveness of the
proposed regulations after issuance will
be based upon comments received from
offices within Treasury and the Internal
Revenue Service, other governmental
agencies, and the public.

Proposed amendments to the regulations

The proposed amendments to 26 CFR
Part 1 are as follows:

Paragraph 1. Section 1.183-1 is
amended by adding at the end thereof
the following new paragraph:

§ 1.183-1 Acthivties not engaged in for
profit.
* * . * *

(g) Coordination with section 280.4. If
section 280A(a) (relating to
disallowance of deductions for certain
expenses with respect to the use of a
dwelling unit used as a residence)
applies with respect to any dwelling unit
(or portion thereofn for the taxable
year-

(1) Section 183 and this section shall
not apply to that unit (or portion thereofn
for that year, but

(2) That year shall be taken into
account as a taxable year for purposes
of applying section 183[d).
See section 280A and the regulations
thereunder for definitions and rules
relating to use of dwelling units. Note
that the limitation of section 20A(e)
and § i.20A-3(c] applies n any case
where an individual or an electing small
business corporation uses a dwelling
unit for personal purposes on any day
during the taxable year.

Par. 2. Paragraph (h) of § t1"2-1 is
amended by adding at the end thereof a
new sentence to read as follows:

§1.212-1 Nontrade or roe*asess
expenses.
* * * *

(h)* But see section 280A and the
regulations thereunder.
* * * *

Par. 3. Paragraph (b)[3) of § 1.262-1 Is
amended to read as follows:

§ 1.262-1' Personal, " and fanily
expenses.

(b) Examples of personal, living, and
family expenses. * * *

(3) Expenses of maintaining a
household, including amounts paid for
rent, water, utilities, domestic service,
and the like are not deductible. For rules
relating to expenses incurred in
connection with dwelling units used for
both business purposes and personal
purposes, see section Z80A and the
regulations thereunder,

Par. 4. The following new sections are
inserted immediately after 1 1,279-7:

§ 1.280A-1 Unitations on deductions with
respect to a dwelling i wtih is used by
the taxpayer during the taxable year as a
residenoe.

(a) General rale. In the case of an
individual, a partnership, a trust an
estate, or an electing small business
corporation (as defined in section 1371
(b)), no deductions which would
otherwise be allowable under chapter 1
of the Code shall be allowed with
respect to the use of a dwelling unit

used by such person during the taxable
year as a residence except as'provided
in section 280A and in §§ 1.280A-1
through 1#.80A-3. The requirements
imposed by section 280A are in addition
to the requirements imposed by other
provisions of the Code. If a deduction is
claimed for an item attributable to a
dwelling unit used by the taxphyer
during the taxable year as a residence.
the taxpayer must first establish that it
is otherwise allowable as a deduction
under chapter I of the Code before the
provisions of section 280A become
applicable. Section 1.28OA-2 sets forth
the rules relating to the deductibility of
expenses attributable to the business
use of a dwelling unit used as a
residence. Section 1260A-3 sets forth
the rules relating to the deductibility of
expenses attributable to the rental of a
dwelling unit used as a residence. Note
that the allocation rule of section 280A
(e) and § 1.260A-3 (c) applies to
expenses attributable to any dwelling
unit used by the taxpayer for personal
purposes on any day during the taxable
year, whether or not the taxpayer is
treated as using the unit as a residence.

(b) Deductions allowable nithout
regard to any connection with a trade or
business or an income-producing
activity. Deductions which are
allowable without regard to any
connection with a trade or business or
an income-producing activity are
allowed with respect to the use of
dwelling units. Such deductions include
the deduction for interest under section
163, the deduction for taxes under
section 164. and the deduction for
casualty losses under section 163.

(c) Dwelling unit-(1) In general. For
purposes of this section and §§ l.20A-2
and 1.260A-3. the term "dwelling unit'

"includes a house, apartment.
condominium. mobile home, boat, or
similar property. which provides basic
living accommodations such as sleeping
space, toilet, and cooking facilities. All
structures and other property
appurtenant to a dwelling unit which do
not themselves constitute dwelling units
are considered part of the unit. For
example, an individual who rents to
another person space in a garage which
is appurtenant to a house which the
individual owns and occupies may claim
deductions with respect to that rental
activity only to the extent allowed under
section 20A. paragraph (b) of this
section. and § 1280A-3.

(2) Exception. Notwithstanding the
provisions of paragraph [c)[1) of this
section the term "dwelling unit" does
not include any portion of a unit which
is used exclusively as a hotel, motel, inn,
or similar establishment Property is so
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used only if it is regularly available for
occupancy by paying customers and
only if no person having an interest in
the property is deemed under the rules
of this section.to have used the unit as a
residence during the taxable year. For
example, this exception will apply to a
unit entered in a rental pool (see
§ 1.280A-3 (e)) only if the owner of the
unit does not use it as a residence
during the taxable year.

(d) Use as residence-41) In general.
For purposes of this section and
§ § 1.280A-2 and 1.280A-3, a taxpayer
uses a dwelling unit during the taxable
year as a residence if the taxpayer uses
the unit for personal pffrposes for a
number of days which exceeds the
greater of-

(i) 14 days, or
(ii) 10 percent of the number of days

during the year for which the unit is
rented at a fair rental.
For purposes of this determination, a
unit shall not be treated as rented at fair
rental for any calendar day on which it
is used for personal purposes.

(2) Examples. The provisions of this
paragraph (e) may be illustrated by the
following examples:

Example (1]. B owns a boat suitable for
overnight use. B is deemed, under paragraph
(d) of this section, to have used the boat for
personal purposes for 16 days during B's
taxable year. B rents the boat at fair rental
for 163 days during B's taxable year. B is not
deemed to have used the boat for personal
purposes on any of the 163 days for which it
is rented at fair rental. Since the number of
days on which B used the boat for personal
purposes does not exceed 16.3 (10 percent of
163, the number of days on which the boat is
treated as rented afa fair rental for purposes
of this determination), B has not used the
boat as a residence for the taxable year.

Example (2). Assume the same facts as in
example (1) of this subparagraph, except that
5 of the 16 days on which.B is deemed to
have used the boat for personal purposes
were included in the 163 days on which the
boat was rented at fair rental. On those 5
days the boat is not treated as rented at a fair
rental for purposes of this paragraph. Since
the number of days on which B used the boat
for personal purposes exceeds 15.8 (10
percent of 158, the number of days on which
the boat is treated as rented at a fair rental
for purposes of this determination, B has
used the boat as a residence for the taxable
year.

(e) Personal use of dwelling unit-1)
General rule. For purposes of this
section and § § 1.280A-2 and 1.280A-3, a
taxpayer shall be deemed to have used
a dwelling unit for personal purposes for
a calendar day if, for any part of such
day, any portion of the unit is used-

(i) For personal purposes by the
taxpayer or any other person who has
an interest in the unit;

(ii) By a brother or sister (whether by
the whole or half blood), spouse,
ancestor, 6r lineal descendant of the
taxpayer or of any other person who has
an interest in the unit;

(iii) By any individual who uses the
unit under an arrangement which
enables the taxpayer to use some other
dwelling unit for any period of time,
whether or not a rental is charged for
the use of the other unit and regardless
of the length of time that the taxpayer
uses the other unit; or

(iv) By any individual, other than an
employee with respect to whose use
section 119 (relating to meals or lodging
furnished for the convenience of the
employer) applies, unless for such day
the dwelling unit is rented for a rental
which, under the facts and
circumstances, is fair rental.
For purposes of this paragraph, a person
is considered to have an interest in a
dwelling unit if that person holds any
interest in the unit (other than a security
interest or an interest under a lease for a
fair rental] even if there are no
immediate rights to possession and
enjoyment under the interest.

(2) Special rule for "qualified rental
period". For purposes of determining
whether section 280A(c)(5) and
§ 1.280A-3(d] limit deductions for
expenses allocable to a "qualified rental
period", a taxpayer shallnot be
considered to have used the rented unit
for personal purposes on any day during
the taxable year before or after a
"qualified rental period" described in
paragraph (e)(2](ii) of this section, or
before a "qualified rental period"
described in paragraph (e)(2](ii) of this
section, if the rented unit was the
principal residence of the taxpayer with
respect to that day. The use of the unit
for personal purposes shall, however, be
taken into account for all other purposes
of section 280A. A "qualified rental
period" is a consecutive period of-
,i 12 or more months which begins or

ends during the taxable year, or
(ii) less than 12 months which begins

in the taxable year and at the end of
which the rented unit is sold or
exchanged, and
for whickthe unit is rented to a person
other than a member of the family of the
taxpayer, or is held for rental, at a fair
rental. For purposes. of the preceding
sentence, the family of the taxpayer
includes-the brothers and sisters
(whether by the whole or half blood),
spouse, ancestors, and lineal
decendants of the taxpayers. For the
meaning of the term "principal
residence", see section 1034 and
§ 1.1034-1 (c)(3).

(3) Dwelling units in which a
partnership, a trust, an estate, or an
electing small business coporation haq
an interest. For purposes of applying the
provisions of paragraph (e) (1) of this
section to a dwelling unit in'which a
partnership, a trust, an estate, or an
electing small business corporation (as
defined in section 1371 (b)) has an
interest, the entity shall be considered to
have made personal use of the unit on
any calender day on which any membor
of the partnership, beneficiary of the
trust or estate, or shareholder In the
corporation would be considered to
have made personal use of the unit if
that member, beneficiary, or shareholder
had an interest in the dwelling unit,

(4) Use of the unit for repairs and
maintenance. For purposes of applying
the provisions of paragraph (e)(1) of this
section, the use of a dwelling unit by
any individual on any calendar day
shall be disregarded if on that calendar
day that individual is engaged in repair
or maintenance work on the unit on a
substantially full-time basis. An
individual will be ,deemed to have
satisfied this condition on any calendar
day on which the individual works on
the unit for the lesser of 8 hours or % of
the time that the individual is present on
the premises. If all individuals on the
premises on a calendar day who are
capable of working do work on the unit
on a substantially full-time basis,
incidental use of the unit on the same
day by other individuals incapable of
working, e.g., small children, shall be
disregarded for purposes of paragraph
(e) (1) of this section.

(5) Examples. The provisions of this
paragraph (e) may be illustrated by the
following examples:

Example (1). B owns a vacation home
which B rents to S, B's sister, at a fair rental
for 10 days. B also rents the home to C at fair
rental for 11 days as a part of an arrangement
whereby B is enabled to use D's home for 0
days. As a favor, B rents the home to F at a
discount rate for 15 days. On the basis of the
rental activity described, B is deemed to have
used the home for personal purposes on 30
days.

Example (2). X Inc., an electing small
business corporation in which A and B are
shareholders, is the owner of a fully equipped
recreational vehicle. During the month of July,
the vehicle is used by three Individuals. A
uses the vehicle on a 7-day camping trip. D,
who is B's daughter, rents the vehicle from A
and B at fair rental for 10 days. E rents the
vehicle at fair rental for 12 days under an
arrangement whereby B is enabled to use an
apartment owned by F, a friend of E., for 0
days. X Inc. is deemed to have used the
dwelling unit for personal purposes on any
day on which any of its shareholders would
be deemed to have so used the unit If each
shareholder had an interest in the unit.
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Example (3). A owns a lakeside cottage
which A rents during the summer. A arrives
at the cottage alone at 8 p.m. on a Thursday
to prepare it for the summer season. A works
on the cottage for 3 hours that evening and
for 10 hours on Friday. B. A's spouse, joins A
at the cottage at noon on Saturday. A works
on the cottage for 9 hours that day, and B
works on the cottage for 4 hours. On Sunday
A and B work on the cottage for one hour and
then returnhome. A and B ate their meals in
the cottage and slept there during the time
that they were present. A will be deemed to
have used the cottage for personal purposes
on Saturday because B, who made personal
use of the cottage on that day, did not work
on the cottage on a substantially full-time
basis. A also made personal use of the
cottage on Sunday on which A worked only
briefly. A will not be deemed to have used
the cottage for personal purposes on
Thursday or Friday because the use by A. the
only person making use of the cottage on
those days, is disregarded since A was
engaged in repair and maintenance work on
the unit for more than % of the time that A
was on the premises on Thuisday and for
more than 8 full hours on Friday.

Example (4). A owns a mountain cabin
which A rents for most of the year. A works
on maintenance of the cabin on a
substantially full-time basis for several days.
A's four-year old son, S, accompanies A to
the cabin and plays while A works. The
personal use of the cabin by S is disregarded
since S, who is incapable of working is
accompaning A, who is working on a
substantially full-time basis. If S were 16
years old and otherwise capable of working,
however, A would be deemed to have used
the cottage for personalpurposes unless S
worked on the cabin on a substantially full-
time basis.

Example (5). B, an individual whose
taxable year is the calendar year. uses a
dwelling unit as a principal residence from
January 1. 1978, to June 30,1978. On July 1,
1978, B rents the unit at a fair rental to D, an
unrelated individual, for a two-year period
beginning immediately. In determining
whether section 280A(c)(5) and J 1.280A-3(d]
limit deductions for expenses allocable to
this "qualified rental period", B is not
considered to have used the unit for personal
purposes from January 1,1978, to June 30,
1978. Note, however, that section 280A(e] and
§ 1.280A-3[c) limit the portion of the total
1978 expenses with respect to the unit which
may be attributed to the "qualified rental
period." B's personal use of the unit is
similarly taken into account in applying
section 280A(c)(5) to any other use of the unit
during the taxable year, e.g., the use of a
portion of the unit as a place of business.

(f) Coordination with section 183. If a
dwelling unit is used by the taxpayer
during the taxable year as a residence,
section 183 (relating to activities not
engaged in for profit) shall not apply
with respect to the unit for the taxable
year. The taxable year shall, however,
be taken into account as a taxable year
for purposes of determining whether the
presumption described in section 183(d)
applies.

Example B owns a cottage which B rents
for part of the summer In 197. 1977, and 1978.
B also uses the cottage as a residence in 1976
and 1977, but not In 1978. B's rental income
for 1976 exceeds the expenses allocable to
the rental activity, but in 1977 the expenses
exceed the rental income. In determining
whether B may claim for 197 the benefit of
the presumption described ka section 183(d).
the rental activity In 1978 and 1977 Is taken
into account even though section 183 did not
apply with respect to the cottage for those
years.

(g) Effective date. This section and
§§ 1.280A-2 and 1.280A-3 apply to
taxable years beginning after December
31,1975.

§ 1.280A-2 Deductbillty of expenses
attributable to business use of a dwelling
unit used as a residence.

(a) Scope. This section describes the
business uses of a dwelling unit used as
a residence for which items may be
deductible under an exception to the
general rule of section 280A and
explains the general conditions for the
deductibility of items attributable to
those uses, Deductions are allowable
only to the extent provided in section
280A(c)(5) and in paragraph (i) of this
section. See § 1.280A-1 for the general
rules under section 280A.

(b) Use as the taxpayer's principal
place of business--l) In general.
Section 280A(c)(1)(A) provides an
exception to the general rule of section
280A(a) for any item to the extent the
item is allocable to a portion of the
dwelling unit which is used exclusively
and on a regular basis as the taxpayer's
principal place of business.

(2) Determination ofprincipalplace of
business. For purposes of section
280A(c)(1)A) and this section, a
taxpayer may have only one principal
place of business regardless of the
number of business activities in which
the taxpayer may be engaged. When a
taxpayer engages in business activities
at more than one location, it is
necessary to determine the principal
place of the taxpayer's overall business
activity in light of all the facts and
circumstances. Among the facts and
circumstances to be taken into account
in determining an individual's principal
place of business are the following:

{i) The portion of the total income
from business activities which is
attributable to activities at each
location;

(ii) The amount of time spent in
business activities in each location; and

(iii) The facilities available to the
taxpayer at each location.
For example, a home office In which a
taxpayer engages in business as a self-
employed person would rarely qualify
as the taxpayer's principal place of

business if the taxpayer's primary
source of income is wages for services
performed in another business on the
employer's premises. On the otherhand.
if an outside salesperson has no office
space except at home and spends a
substantial amount of time on
paperwork at home, the office in the
home may qualify as the salesperson's
principal place of business.

(c) Use by patients, clients, or
customers in meeting or dealng nith
the taxpayer in the normal course of
business. Section 280A (c)(1)[B) provides
an exception to the general rule of
section 280A(a) for any item to the
extent the item is allocable to a portion
of the dwelling unit which is usad
exclusively and on a regular basis as a
place of business in which patients;
clients, or customers meet or deal with
the taxpayer in the normal course of the
taxpayer's business. This exception
applies only if the use of the dwelling
unit by patients, clients, or customers is
substantial and integral to the conduct
of the taxpayer's business. Occasional
meetings are insufficient to make this
exception applicable.

(d) Use of a separate structure not
attached to the dwelling unit in
connection with the taxpayer's trade or
business. Section 280A(c)(1)(C) provides
an exception to the general rule of
section 280A(a] for any item to the
extent that the item is allocable to a
separate structure which is appurtenant
to, but not attached to. the dwelling unit
and is used exclusively and on a regular
basis in connection with the taxpayer's
trade or business. An artist's studio, a
florist's greenhouse, and a carpenter's
worksbop are examples of structures
that may be within the description of
this paragraph.

(e) Use as a storage unitfor
taxpayer's inventory. Section 280A(c](2]
provides an exception to the general
rule of section 280A(a) for any item to
the extent such item is allocable to
space within the dwelling unit which is
used on a regular basis as a storage unit -

for the inventory of the taxpayer held
for use in the taxpayer's trade or
business of selling products at retail or
wholesale. The storage unit includes
only the space actually used for storage;
thus, if a taxpayer stores inventory in
one portion of a basement, the storage
unit includes only that portion even if
the taxpayer makes no use of the rest of
the basement. The exception provided
under section 280A(c)(2) applies only
if-

(1) The dwelling unit is the sole fixed
location of that trade or business, and

(2) The space used is a separately
identifiable space suitable for storage.

II i I I I I
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(0) Use in providing day care
services-fl) In general. Section 280A
(c)(4) provides an exception to the
general rule of section 280A(a) for any
item to the extent that the item is
allocable to, the use of any portion of the
dwelling unit on a regular basis in the
taxpayer's trade or business of
providing day care services for children,
for individuals who have attained age
65, or for individuals who are physically
or mentally incapable of caring for
themselves.

(2) Day care services. Day care
services are services which are
primarily custodial in nature and which,
unlike foster care, are provided for only
certain hours during the day. Day care
services may include educational, -
developmental, or enrichment activities
which are incidental to the primary

•custodial services. If the services
performed in the home are primarily
educational or instructional in nature,
however, they do not qualify as day care
services. The determination whether
particular activities are incidental to the
primary custodial services generally
depends upon all the facts and
circumstances of the case. Educational
instruction to children of nursery school
age shall be considered incidental to the
custodial services. Further, educational,
instruction to children of kindergarten
age would ordinarily be considered
incidental to the custodial services if the
instruction is not In lieu of public
instruction under a State compulsory
education requirement. In addition,
enrichment instruction in arts and crafts
to children, handicapped individuals, or
the elderly would ordinarily be
considered incidental to the custodial
services rendered.

(3) State law requirements. This
paragraph applies to items accruing
after August 31, 1977, only if the owner
or operator of the day care business 'is,
at the time the item accrues, acting in
accordance with the applicable State
law relating to the licensing,
certification, registration, or approval of
day care centers or family or group day
care homes. A person satisfies the
condition stated in the preceding
sentence for any period for which-

(I) There is no applicable State law of
the type described:

(ii) The person is exempt from the
requirements of the applicable State
law;

( iII) The person has whatever license,
etc., is required under the applicable
State law; or

(iv) The person has applied for.
whatever license, etc., is required under
the applicable State law, provided, that
the application has notbeen rejected,
and provided that the person has

corrected or removed any deficiencies
that resulted in the revocation of any
previouslicense, etc., or in the rejection
of any previous application.

(g) Exclusive use requirement-l) In
general. Paragraph (b), (c), or (d) of this
section may apply to the usg of a portion
of a dwelling unit for a taxable year
only if there is no use of that portion of
the unit at any time during the taxable
year other than for business purposes.
Paragraph (b), (c), or (d) may apply to a
portion of a unit which is used for more
than one business purpose. Necessary
repair or maintenance does not
constitute use for purposes of this
paragraph.

(2) Convenience of the employer. In
the case of an employee, paragraph (b),
(c), or (d) shall apply to a use of a
portion of a dwelling unit only if that use
is for the convenience of the employer.

(h) Use on a regular basis The
determination whether a taxpayer has
used a portion of a dwelling unit for a
particular purpose on a regular basis
must be made in light of all the facts and
circumstances.

(i) Limitation on deductions-(l) In
general. The deductions allowable
under chapter 1 of the Code for a
taxable year with respect to the use of a
dwelling unit for one of the purposes
described in paragraphs (b) through (f)
of this section shall not exceed the gross -
income derived from such use of the unit
during the taxable year, as determined
under subparagraph (2) of this
paragraph. Subparagraphs (3) and (4) 6f
this paragraph provide rules for
determining the expenses allocable to
the business use of a unit. Subparagraph
(5) of this paragraph prescribes the'
order in which deductions are
allowable.

(2) Gross income derived from use of
unit-(i) More than one location. If the
taxpayer engages in a business in the
dwelling unit and in one or more other
locations, the taxpayer shall determine
the portion of the gross income from the
business that is attributable to business
activity in the unit. In making this
determination, the taxpayer shall take
into account the amount of time that the
taxpayer engages in business activity at
each location, and any other facts and
circumstances thatmay be relevant.

(ii) Exclusion of certain amounts. For
purposes of section 280A and this
section, gross income derived from use
of a unit means gross income from the
business activity in the unit reduced by
expenditures required for the activity
but not allocable to the use of the unit
itself, such as expenditures for supplies
and compensation paid to other persons.
For example, a physician who uses a
portion of a dwelling for treating

patients shall compute gross income
derived from use of the unit by
subtracting from the gross incrome
attributable to the business activity In
the unit any expenditures for nursing
and secretarial services, supplies, eta,

(3) Expenses allocable to portion of
unit. The taxpayer may determine the
expenses allocable to the portion of the
unit used for business purposes by any
method that is reasonable under the
circumstances. If the rooms in the
dwelling unit are of approximately equal
size, the taxpayer may ordinarily
allocate the general expenses for the
unit according to the number of rooms
used for the business purpose. The
taxpayer may also allocate general
expenses according to the percentage of
the total floor space in the unit that is
used for the business purpose. Expenses
which are attributable only to certain
portions of the unit, e.g., repairs to
kitchen fixtures, shall be allocated In
full to those portions of the unit.
Expenses which are not related to the
use of the unit for business purposes,
e.g., expenditures for lawn care, are not
taken into account for purposes of
section 280A.

(4) Time allocation for use in
providing day care services. If the
taxpayer uses a portion of a dwelling
unit in providing day care services, as
described in paragraph (f of this
section, and the taxpayer makes any use
of that portion of the unit for non-
business purposes during the taxable
year, the taxpayer shall make a further
allocation of the amounts determined
under subparagraph (3) of this
paragraph to be allocable to the portion
of the unit used in providing day care
services. The amounts allocated to the
business use of the unit under this
subparagraph shall bear the same
proportion to the amounts determined
under subparagraph (3) of this ' -
paragraph as the length of time that the
portion of the unit is used for day care
services bears to the length of time that
the portion of the unit is available for all
purposes. For example, If a portion of
the unit is used for day care services for
an average of 36 hours each week during
the taxable year, the fraction to be used
for making the allocation required under
this subparagraph is 36/108, the ratio of'
the number of hours of day care use In a
week to the total number of hours in a
week..

(5) Order of deductions. Business
deductions with respect to the business
use of a dwelling unit are allowable In
the following order and only to the ,
following extent:

(i) The allocable portions of amounts
allowable as deductions for the taxable
year under chapter 1 of the Code with

I I
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respect to the dwelling unit without
regard to any use of the unit in trade or
business, e.g., mortgage interest and real
estate taxes, are allowable as business
deductions to the extent of the gross
income derived from use of the unit.

(Ii) Amounts otherwise allowable as
deductions for the taxable year under
chapter 1 of the Code by reason of the
business use of the dwelling unit (other
than those which would result in an
adjustment to the basis of property] are
allowable to the extent the gross income
derived from use of the unit exceeds the
deductions allowed or allowable under
subdivision (i) of this subparagraph.

(ii) Amounts otherwise allowable as
deductions for the taxable year under
chapter 1 of the Code by reason of the
business use of the dwelling unit which
would result in an adjustment to the
basis of property are allowable to the
extent the gross income derived from-
use of the unit exceeds the deductions
allowed or allowable under subdivisions
(i) and (ii) of this subparagraph.

(6) Cross reference. For rules with
respect to the deductions to be taken
into account in computing adjusted
gross income in the case of employees,
see section 62 and the regulations
prescribed thereunder.

(7) Example. The provisions of this
subparagraph may be illustrated by the
following example:

Example. A. a self-employed individual,
uses an office in the home on a regular basis
as a place of business for meeting with
clients df A's consulting service. A makes no
other use of the office during the taxable year
and uses no other premises for the consulting
activity. A has a special telephone line for the
office and occasionally employs secretarial
assistance. A also has a gardener care for the
lawn around the home during the year. A
determines that 10% of the general expenses
for the dwelling unit are allocable to the
office. On the basis of the following figures, A
determines that the sum of the allowable
business deductions for the use of the office
is $1,050.

Gross knome kom consfg services- 1.900

xpee or seokw S00
Bsusiss teqho. 150
Supp es 200

Total expencbzres not allocable to use of
tln 650

Gross income derived from use of unit - 1.050

Oeducbons aowae under sura (5) ()
of tis paragfapr

Mortgage interest (total S5.o00) 500
Real estate taxes (total $0O0) 20

Amount all wable 70

uLkt on fuh r eductions 35O

Deductons allowae under sUbpapgraph (5) ()
of ths peragrapft

Insrance (total $600) .$60

utlites otwe ton res~tled ftlemne Vt'al
$900) '10

Lawn care (total $500) '0

Amount allowable -14

LrrA on futher dedictou 200

0DWLab Slow"l~ uder -*Fp Mnai
of "he pawaaptu

Arrount gillowabe___ 250

Wlocable lo olfct

No portion of the lawn care expense is
allocable to the business use of the dwelling
unit. A may claim the remaining S6,300 paid
for mortgage Interest and real estate taxes as
itemized deductions.

§ 1.280A-3 Deductablitty of expenses
attributable to the rental of a dwelling untt
used as a residence.

(a) Scope. This section provides rules
for determining the deductibility of'
expenses attributable to the rental of a
dwelling unit used as a residence. Note
that paragraph (c) of this section applies
to any dwelling unit used by the
taxpayer for personal purposes on any
day during the taxable year, whether or
not the taxpayer is treated as using the
unit as a residence. See § 1.280A-1 for
the general rules under section 2.0A.

(b] Short rental period. If a dwelling
unit used by the taxpayer as a residence
during the taxable year is actually
rented for less than 15 days during the
taxable year,

(1) No deduction otherwise allowable
because of the rental use shall be
allowed, and

(2) The rental income shall not be
included in gross income.

(c) Allocation--l) In general. If a
taxpayer uses a dwelling unit for
personal purposes on any day during the
taxable year, the amount deductible by
reason of the rental use of the unit
during the taxable year shall not exceed
an amount which bears the same
relationship to the total expenses paid
or incurred with respect to the unit
during the taxable year as the number of
calendar days on which the unit is
rented at fair rental during the year
bears to the total number of calendar
days that the unit is used for any
purpose during the taxable year. For
purposes of section 280A(e) and this
section, the fact that a unit Is deemed to
be used for personal purposes on a
particular day does not prevent that day
from being counted as a day on which
the unit is rented at fair rental. Use of a
unit for repair and maintenance which is
disregarded under § 1.28A-1(e](4} shall
be disregarded for purposes of this
paragraph.

(2) Portion of unit rented. If the
taxpayer rents only a portion of the
dwelling unit, the rule prescribed in
subparagraph (1) of this paragraph shall

be applied to the expenses attributable
to that portion of the unit, and the days
to be taken into account shall be the
days on which that portion of the unit is
rented at fair rental during the taxable
year and the days on which that portion
of the unit is used for any purpose
during the taxable year. The expenses
attributable to any portion of a unit shall
be determined in accordance with the
rules prescribed in § 1.280A-2(iQ3).

(3) Deductions allowable without
regard to rental use. This paragraph
shall not disallow any part of those
deductions with respect to a dwelling
unit which are allowable without regard
to the rental use of the unit.

(4) Example. The provisions of this
paragraph may be illustrated by the
following example:

Evampl. A. an individual, owns a cottage
which A rents to vacationers at fair rental for
120 days during the taxable y ear. A is
deemed to have made personal use of the
cottage on 15 of those 120 days. The unit is
used for one or more purposes (other than
repair or maintenance) on 100 days during the
taxable year. The amount that A may claim
as rental expenses may not exceed 1201100 of
the total expenses paid or incurred with
respect to the unit during the taxable year. If
A Itemizes deductions, A may claim the
remaining 401160 of items, such as mortgage
interest and taxes, which are deductible
without regard to the rental use of the uniL

(d) Limitation on deductions if
taxpayer has used dwelling unit as a
residence--l) In general The
deductions allowable under chapter 1 of
the Code for a taxable year with respect
to the rental use of a dwelling unit
which the taxpayer is treated as having
used as a residence during such year
shall not exceed the gross rental income
from the unit for such year. See section
280A(d][3) and § 1.280A-l(e)(2) for
special rules affecting the determination
whether the taxpayer has used a unit as
a residence if any day during the
taxable year is part of a "qualified
rental period."

(2) Gross rental income. For purposes
of section 280A and this section gross
rental income from a unit equals the
gross receipts from rental of the unit
reduced by expenditures to obtain
tenants for the unit, such as realtors'
fees and advertising expense. The gross
rental income from a unit for a taxable
year includes rental income for periods
during which the unit is rented at less
than a fair rental as well as rental
income for periods during which the unit
is rented at fair rental ,

(3) Order of deductions. Deductions
with respect to the rental use of a
dwelling unit are allowable in the
following order and only to the
following extent*

| I I I Ill I Ill I I
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(i) The allocable portions of amounts
otherwise allowable as deductions for
the taxable year under chapter 1 of the
Code with respect to the dwelling unit
without regard to the rental use of the
unit, e.g., mortgage interest and real
estate taxes, are deductible as rental
expenses to the extent of the gross"
rental income from the unit.

(ii) The allocable portions of amounts
otherwise allowable as deductions for
the taxable year under chapter 1 of the
Code by reason of the rental use of the
dwelling unit (other than those which
would.Tesult in an adjustment to the
basis of property) are allowable to the
extent.the gross rental income exceeds
the deductions allowed or allowable
under subdivision (i] of this
subparagraph.

(iii) The allocable portions of amounts.
otherwise allowable as deductions for
the taxable year under chapter 1 of the,
Code by reason of the rental use of the
dwelling unit which would result in an
adjustment to the basis of property are
allowable to the extent the gross rental
income exceeds the deductions allowed
or allowable under subdivisions (i) and
(ii) of this subparagraph.
For purposes of this subparagraph, the
portion of any item which is allocable to
the rental use of a unit during a taxable
year shall be that amount which bears
the same relationship to the total
amount of the item as the number of
days on which the unit is rented at a fair
rehtal during the taxable year bears to
the number of days on which the unit is

-used for any purpose (other than repair
or maintenance) during the taxable year.

(4) Example. The provisions of this
paragraph may be illustrated by the
following example:

Example. B owns a lakeside home which B
rents at a fair rental for go days during the
taxable year. B uses the home for personal
purposes on 20 other days during the taxable
year and also rents it to a friend at a discount
for 10 days. Thus, the home is used for some
purfose (other than repair or maintenance)
on 120 days during the taxable year, and the
rental allocation fraction may not exceed 90/
120. On the-basis of the following figures, B
determines that the sum of the rental
expenses for the home for the taxable year
that are deductible under subparagraph (3] of
this paragraph is $2,200. The advertising
expense and the realtor's fee are also
deductible.

Gross receipts from rental:
00 days at $25 per day$.. -..-.. --. . S2"250
10 days at $15 per day .................. 150

Total ........................... . ..... 2,400

Computation of gross rental Income:
Gross receipts from rental ................ . 2-400
Less: Advertising and realtor's fee ......... .. 200

Gross rental Income ......... 2,00

Total Atoableto rental

Deductions altowable under subpara-
graph (3)) of ths paragraph:

Mortgage tnterest-..... $1,000 $750
Real estate taxes-- - So....- 800 600

Amount ao'vabo .-........ 1,350

LImit On further deductons ............. 850

Deductions alo-vable under subpara-
graph (3)(6) of this paragraph:

Ins'ausnce. ..... .... . 400 00
UtTtes-- -._.. 600 450

Amount atiovabea ...................... 750

Umit on furtter deductions ......... 100

Deductions allowable under subpara-
graph (3) ) of t s paragraph:

Deprecation.. ...... 1,500 1,125

Amount allow .... .. 100

NoT -- If B itemizes deductions, 8 may claim -the other
$250 ip mortgage interest and the other S200 in real estate
taxes as Itemized deductions. .

(e) Application of the provisions of
..§ 1.280A-1 and this section to rental
pools-(l) In general. In the case of a
dwelling unit which is entered in a
rental pool, as defined in subparagraph
(2) of this paragraph, during the taxable
year, the provisions'of § 1.280A-1 and
this section shall be applied in
accordance with this paragraph.

(2) Rentalpool For purposes of this
section, the term "rental pool" means
any arrangement whereby two or more
dwelling units are made available for
rental and those persons with interests
in the units agree to share at least a
substantial part 6f the rental income
from the units without regard to the
actual use of the various units. The fact
that those persons with interests in a
particular unit are entitled to an
occupancy fee or other payment for the
actual use of the unit does not prevent
the arrangement from constituting a
rental pool if the percentage of the
rental income in which:the participants
in the arrangement share is substantial.

(3) Gross rental income of
participants. Participants in a rental
pool shall include in gross rental income
-all amounts received or accrued by
reason of participation in the rental pool
(including payments such as occupancy
fees) except amounts which are clearly
not rental income, e.g., interest earned
on deposits held in escrow on behalf-of
the rental pool participants. Thus, a
taxpayer who participates in a rental
pool may have gross rental income
although the unit in which the taxpayer
has an interest is not actually rented
during the taxable year.

(4) Determination of use. For purposes
of § 1.280A-1(d)(1) and paragraph (c) of
this section, the number of days on
which the unit is rented at fair rental
and the number of days on which the

unit is used for any purpose shall be
determined by reference to the actual
use of the unit. Availability for rental
through the rental pool does not
constitute rental at a fair rental or use of
the unit for any other purpose. If the
taxpayer's unit is actually rented at o
fair rental on any day during the
taxpayer's participation in the rental'
pool, the taxpayer may count that day
as a day on which the unit is rented at a
fair rental although the taxpayer
receives only a portion of the rental
paid.

(5) Reciprocal arrangements. If the
rental pool agreement provides that a
participant whose unit Is rented on a
given day may make use of another unit
in the pool on that day, a taxpayer Who
has an interest in a unit so used by
another participant shall be deemed to
have used the unit for personal purposes
on any day on which another participant
uses the unit under that provision of the
agreement.

(f) Application of the rules of
§ 1.280A-1 and this section to time
sharing arrangement-(I) In general. In
the'case of a dwelling unit which Is used
during the taxable year under a time
sharing arrangement, as defined in
subparagraph (2) of this paragraph, the
provisions of § 1.280A-1 and this section
shall be applied in accordance with tis
paragraph.

(2) Time sharing arrangement. For
purposes of this section, the term "time
sharing arrangement" means any
arrangement whereby two or more
persons with interests in a dwelling unit
agree to exercise control over the unit
for different periods during the taxable

- year. For example, an arrangement
under which each of twelve persons
with interests in a unit is entitled to
exercise control over the unit for one
month during the taxable year is a time

,sharing arrangement. Whether all
twelve personshave undivided Interests
in the unit for the entire year or each has
the sole interest in the unit for a single
month 'during the year is immaterial.

(3) Use for personal purposes. For
purposes of § 1.Z8OA-1 (d) and (e), each
of the persons with an interest in the
unit subject to the time sharing
arrangements shall be considered to
have a continuing interest in the unit
regardless of the terms of the Interest
under local law.

(4) Short rental period. The provisions
of paragraph (b) of this section shall be
applied on the basis of the number of
days that the unit is actually rented
during the entire taxable year.

(5) Allocation rule. The provisions of
paragraph (c) of this section shall apply
if any person with an interest in the unit
is deemed to use the unit for personal
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purposes on any day during the taxable
year. The provisions of paragraph (c) of
this section shall be applied on the basis
of the taxpayer's expenses for the unit,
the number of days during the taxable
year that the unit is rented at a fair
rental, and the number of days during
the taxable year that the unit is used for
any purpose.

(6) Limitation on deductions. The
provisions of paragraph (d) of this
section shall be.applied on the basis of
the taxpayer's rental income and
expenses with respect to the unit.
Jerome Kurtz,
Commissioner of internal .Revenue.
[FR Dc. 80,-23877 Fled 5-8-8 &45 aml

BILLNG CODE 4830-O1-1

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Parts 19, 70, 240, 245, 250, 270,
and 275

[Notice No. 346; RE. Notice Nos. 341 and
342]

Electronic Fund Transfer and Return
and Deferral Periods for Certain
Alcohol and Tobacco Products Excise
Tax Payments and Other Provisions;
Extension of Comment Periods
AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.
ACTION: Proposed rules; extension of
comment periods.

SUMMARY: This notice extends the
comment priod for Notice NcL 341 (45 FR
38258, June 6, 1980) and for Notice No.
342 (45 FR 38271, June 6,1980). ATF
published -for comment proposed
regulations that (1) would require large
alcohol and tobacco products excise
taxpayers to pay their excise taxes by
electronic fund transfer (Notice No. 341)
and that (2) would change for large
manufacturers of tobacco products the,
return period from a semimonthly to a
weekly tax return period and the
deferral period from the last day of the
next succeeding return period to no later
than three business days succeeding the
last day of the proposed weekly return
period (Notice No. 342).

According to Notice Nos. 341 and 342,
the comment period is to end August 5,
1980. The comment period on both
notices are being extended an additional
30 days since several large taxpayers of
tobacco products requested an
extension of time to comment on both
notices.
DATE: Comments must be received on or
before September 8,1980.

ADDRESS: Send comments on Notice
Nos. 341 and 342 separately to: Chief,
Regulations and Procedures Division.
Bureau of Alcohol, Tobacco and
Firearms, Post Office Bo\ 365,
Washington, D.C. 20044.

Notice.-AFT will not rcrccaize any
material in comments designated as
confidential or as not to be disclosed, any
material that the commenter consIders to be
confidential or inappropriate for disclosure to
the public should not be included in the
comments; the name of any commenter Is not
exempt from disclosure.
FOR FURTHER INFORMATION CONTACT.
A. N. Stickney or James A. Hunt at 202-
566-7626.

Authority: This notice is issued under the
authority contained in ,6 U.S.C. 805 (68A
Stat. 917).

Signed: August 5,1960.
G. R. Dickerson,
Director.
(FR Doc. W-23gUF'eed3 -84.8: z4pr

MUNG COOE 4-41"1-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Ch. VII

Disclosure of Comments Received
From Federal Agencies on Tennessee
Proposed Permanent Program
Submitted Under the Surface Mining
Control and Reclamation Act of 1977
AGENCY. Office of Surface Mining
Reclamation and Enforcement (OSM),
Department of the Interior.
ACTION: Announcement of public
disclosure of comments on the
Tennessee Program from the
Environmental Protection Agency (EPA),
the Department of Agriculture (USDA),
and other Federal agencies.

SUMMARY: Before the Secretary of the
Interior may approve a permanent State
regulatory program submitted under
Section 503(a) of the Surface Mining and
Reclamation Act of 1977 (SMCRA), the
views of certain Federal agencies must
be solicited and disclosed. The
Secretary has solicited comments of
these agencies on the Tennessee State
Program, and is today announcing their
public disclosure.
ADDRESSES: Copies of the comments
received are available for public review
during business hours at:
Administrative Record Room, Office of

Surface Mining Reclamation and
Enforcement, Region 11, 530 Gay
Street, S.W., Suite 500, Knoxville,
Tennessee 37902.

Tennessee Deparlient of Conservation,
Division of Surface Mining and
Reclamation. 1720 West End Avenue,
Nashville, Tennessee 37203.

Tennessee Department of Conservation,
Division of Surface Mining and
Reclamation. 618 Church Avenue,
S.W., Knoxville, Tennessee 37902.

FOR FURTHER INFORMATION COHTACT.
John T. Davis, Assistant Regional

Director, Office of Surface Mining
Reclamation and Enforcement, 530
Gay Street, S.W. Suite 500, Knoxville,
Tennessee 37902, Telephone, (615)
637-8060; or

Carl C. Close, Assistant Director, State
& Federal Programs, Office of Surface
Mining Reclamation and Enforcement,
U.S. Department of the Interior, 1951
Constitution Avenue, N.W,
Washington, D.C. 20240, Telephone:
(202) 343-4225.

SUPPLEMENTARY INFORMATION The
Secretary of the Interior is evaluating
the Tennessee permanent regulatory
program submitted by Tennessee for his
review on February 28,1980. See 45 FR
15578-15580 (March 11, 1980), 45 FR
28369 (April 29,1980], and 45 FR 41979-
41981 (June 23,1980). In accordance with
Section 503(b)(1) of SMCRA and 30 CFR
732.13(b)(1), the Tennessee program may
not be approved until the Secretary has
solicited and publicly disclosed the
views of the Administrator of the
Environmental Protection Agency, the
Secretary of the Department of
Agriculture. and the heads of other
Federal agencies concerned with or
having special expertise relevant to the
program as proposed. In this regard, the
following Federal agencies were invited
to comment on the Tennessee Program:
Tennessee Valley Authority
Advisory Council on HistoricPresemration
Department of Labor.

Mine Safety and Health Administration
Ohio River Basin Commission
Appalachian Regional Commisslon
U.S. Army Corps of Engineers
Department of Agriculture:

U.S. Forest Service
Soll Conservation Service

Water Resources Council
Department of Energy
U.S. Environmental Protecffta Agency
Department of the Interior.

Bureau of Indian Affairs
Bureau of Land Management
Heritage Conservation & Rcreation

Service
U.S. Geological Survey
Bureau of Mines
U.S. Fish & Wildlife Senice
National Park Service

Of those agencies invited to comment
OSM received comments from the
following offices:
U.S. Forest Service
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Heritage Conservation and Recreation
Service

Bureau of Mines
Mine Safety and Health Administration
U.S. Army Corps of Engineers
Tennessbe Valley Authority
U.S. Fish and Wildlife Service
Department of Energy
Bureau of Land Management
Appalachian Regional Commission
Soil Conservation Service

Dated: July 31, 1980.
Carl C. Close,
Assistant Director, State 8'Federal Programs.
(FR Doc. 80-23873 Filed 8 8:45 am]
BILNG CODE 4310-05-M

30 CFR Ch. VII

Public Disclosure of Comments
Received From Federal Agencies dn
the Kansas State Permanent Program
Submitted Under Pub. L 95-87
AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior.
ACTION: Announcement of public
disclosure of comments on the Kansas
program.

SUMMARY: Before the Secretary of the
Interior may approve permanent state
regulatory programs submitted under
Section 503(a) of the Surface Mining
Control and Reclamation Act of 1977
(SMCRA), the views of certain federal
agencies must be solicited and
disclosed. The Secretary has solicited
comments of these agencies, and is
today announcing receipt and
availability for public review of agency
comments on the Kansas State Program.
ADDRESSES: Copies of the comments
received are available for public review
during business hours at:
Office of Surface Mining, Reclamation

and Enforcement, Region IV, 5th
Floor, Scarritt Building, 818 Grand
Ave., Kansas City, Missouri 64106,
Telephone (816) 374-5056.

Mined Land Office, 107 West 11th.
Street, Pittsburg, Kansas.

Kansas Corporation Commission, Legal
Office, 4th Floor, State Office
Building, 915 Harrison, Topeka,
Kansas.

FOR FURTHER INFORMATION CONTACT.
Richard Rieke, Assistant Regional
Director, State and Federal Programs,
Office of Surface Mining, Scarritt
Building, 818 Grand Avenue, Kansas
City, Missouri 64106, Telephone (816)
374-3920.
SUPPLEMENTARY INFORMATION: The
Secretary of the Interior is evaluating
the permanent regulatory program
submitted by Kansas for his review on
February 26, 1980. See the March 4, 1980,

Federal Register (45 FR 14152-14153);
April 18, 1980, Federal Register (45 FR
26368); and the June 16, 1980, Federal
Register (45 FR 40619-40621). In
accordance with Section 503(b)(1) of
SMCRA and 30 CFR 732.13(b)(1) the
Kansas program may not be approved
until the Secretary has solicited and
publicly disclosed the views of the
administrator of the Environmental
Protection agency, the Secretary of
Agriculture, and the heads of other
federal agencies concerned with or
having special expertise relevant to the
program as proposed. In this regard, the
following federal agencies were invited
to comment on the Kansas program:
Department of Agriculture

State Land Use Committee
SEA-Extension
Farmers Home Administration
Agricultural Stabilization and

Conservation Service
SEA-Agricultural Research
Soil Conservation Service
Forest Service
SEA-Cooperative Research

Advisory Council on Historic Preservation
Department of Labor"

Mine Safety & Health Administration
U.S. Enviornmental Protection Agency
Water Resources Council
Department of Energy
Department of the Interior

Bureau of Indian Affairs
Bureau of Land Management
Bureau of Mines
Heritage Conservation & Recreation

Service
Water & Power Services
Fish & Wildlife Service
National Park Service
Geological Survey

U.S. Dept of the Army Corps of Engineers
Missouri River Basin C6mmission
Council on Environmental Quality

Of these agencies invited to comment,
OSM recieved comments from the
following offices:
Advisory Council on Historic Preservation
U.S. Dept. of the Army Corps of Engineers
Soil Conservation Service
Fish and Wildlife Service
Heritage Conservation and Recreation

Service
Bureau of Mines
National Park Service
Mine Safety and Health Administration
Geological Survey
Department of Energy

These comments are available for
review and copying during business
hours, at the locations listed above
under "Addresses."

Dated: July 31,1980.
Carl C. Close,
Assistant Director, State andFedetol
Programs.
[FR Doc. 80-23874 FIled 8-M-80 845 am]
BILMNG CODE 4310-05-M

Geological Survey

30 CFR Part 250

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf

AGENCY: U.S. Geological Survey,
Department of the Interior.
ACTION: Proposed rule.

SUMMARY:. A final rule incorporating the
modification of 30 CFR § '250.34 required
to conform to the Outer Continental
Shelf (OCS) Lands Act Amendments of
1978, 92 Stat. 629 (herein referred to as
the "Act"), was published September 14,
1978 (44 FR 53685). This proposed
revision would amend 30 CFR § 250.34,
exploration, development, and
production plans, to provide for the
submission of a plan of operations for
leases in the western Gulf of Mexico in
lieu of the current requirement for the
submission of a development and
production plan. Interested persons are
invited to submit written comments and
recommendations on the proposed
regulation.
DATE: Written comments and
recommendations must be submitted on
or before September 8,1980.
ADDRESS: Comments and
recommendations should identify the'
subject matter and be directed to the

.Deputy Division Chief, Offshore
Minerals Regulation, U.S. Geological
Survey, National Center, Mail Stop 640,
Reston, Virginia 22092.
FOR FURTHER INFORMATION CONTACT:.
Gerald D. Rhodes, Conservation
Division. U.S. Geological Survey,
National Center, Mail stop 640 Reston.
Virginia 22092, (703) 860-7531.
AUTHOR: Richard B. Krahl, Conservation
Division, U.S. Geological Survey,
National Center, Mail Stop 640, Reston,
Virginia 22092, (703) 860-7531.
SUPPLEMENTARY INFORMATION:
Subsequent to the issuance of final rule
on September 14, 1978 (44 FR 53685), a
number of parties petitioned the
Secretary of the Interior requesting a
review and revision of the requirements
of 30 CFR § 250.34. Under the current
requirements of § 250.34-2, development
and production plans are required of all
lessees in all OCS areas including the
Gulf of Mexico. There are special
provisions permitting the submission of
less detailed information with respect to
development and production plans
covering activities in the western Gulf of
Mexico. Under the proposed rule, a plan
of operations would be submitted for
development and production activities
on leases in the western Gulf of Mexico.
The plan of operations would contain all
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the information needed for the
determinations required to assure that
the proposed activities described in the
plan are adequate from the standpoint
of safety, protection of the environment
and prompt and efficient development
and production. Moreover, a plan of
operations would constitute an "OCS
Plan" within the meaning of 15 CFR
§ 930.73(a) and together with the related
Environmental Report (Development
and Production) would provide the data
and information necessary to determine
the consistency of proposed Federal
license and permit activities described
in detail in "OCS plans." 15 CFR
§ 930.77(a). 44 FR 37142. While the
receipt of a plan of operations need not
be published in the Federal Register, a
plan of operations for a lease or leases
in the western Gulf of Mexico would be
accompanied by an Environmental
Report (Development and Production)
when the activities in the plan affect the
land or water use of an affected State,
such as Alabama, which has a coastal
zone management program approved
under the Coastal Zone Management
Act. The proposed modification should
reduce the chances for inadvertent
delays in the Conservation Division's
review and and decisionmaking process
while assuring that those Gulf of Mexico
coastal States with coastal zone
management programs approved under
the Coastal Zone Management Act are
provided adequate information on which
to make the required coastal zone
consistency concurrence determination,

Environmental Impact and Regulatory
Analysis

The Department of the Interior has
determined that this proposed revision
of the provisions of 30 CFR § 250.34 is
not a major Federal action significantly
affecting the quality of the human
environment, and, therefore, preparation
of an Environmental Impact Statement
is not required. The Department has also
determined that this proposed rule is not
a significant regulatory action and does
not require the preparation of a
regulatory analysis under Executive
Order 1204A.

Dated: Aug st 1.1980.
Charles P. Eddy,
Acting Assistant Secretary-Energy and
Minerals

It is proposed to amend the provisions
of 30 CFR § 250.34 as follows:

§ 250.34-2 [Amended]
1. Revise the first sentence of

§ 250.34-2(a)(1) to read:
(a)(1) No development or production

activities may be commenced or
conducted on any leased area, except in

accordance with a development and
production plan or a plan of operations
approved by the Director. * * *

2. Revise the portion of the fourth
sentence of § 250.34-2[a){1) which
precedes the colon to read-

(a})1 * * a
* * * A development and production

plan, or in the western Gulf of Mexico a
plan of operations, shall include: * * *

3. Revise § 250.34-2(a)(Z) to read:
(a)(1) * * *
(2) For leases in the western Gulf of

Mexico, a plan of operations may be
submitted in lieu of a development and
production plan. The Director may limit
the information that will be required to
bd included in a plan of operations to
those parts of paragraph (a)(l)(i) through
(viii) that are necessary to assure
conformance with the Act; other laws,
including § 307 of the Coastal Zone
Management Act; applicable
regulations; and lease provisions. In
determining the information to be
included in a plan, the Director shall
consider current and expected operating
conditions together with experience
gained during past operations of a
similar nature in the area of proposed
activities.

4. Revise § 250.34-2(a)(4) to reach
(a) a a a

(4) The Director may require the
lessees of tracts on which oil or gas, or
both, have been discovered in paying
quantities and which are adjacent to or
nearby the area covered in a
development and production plan or a
plan of operations to submit a
preliminary description of their plans for
development and production from those
leases which are on adjacent or nearby
areas.

5. Revise the first sentence of
§ 250.34-2(a)(5) to read:

(a) a

(5) The lessee shall indicate which
portions of a development and
production plan, or a plan of operations
for a lease in the western Gulf of
Mexico, the lessee believes are exempt
from disclosure under the Freedom of
Information Act (5 US.C. 552) and the
implementing regulations (43 CFR Part
2).* a *

6. Revise the portion of § 250.34-
2(a)(6) preceding the colon to read

(a) a a a

(6) A development and production
plan or a plan of operations shall not be
deemed submitted until: * * a

7. Revise § 250.34-2(b] (2) to reach
(b)

aaaaat i i

(2) The Governor of an affected State
adjacent to the western Gulf of Mexico
that does not have a coastal zone
management program approved
pursuant to § 306 of the Coastal Zone
Management Act may receive copies of
plans of operation and development and
production plans by submitting to the
Director a written request for the
documents. The Director shall notify the
appropriate lessees immediately upon
receipt of such a request. The Governor
of Florida will receive copies of plans
under the provisions of paragraph (b)(1)
of this section.

B. Revise § 250.34-2[c)[3)(i) to read(c) a at a

(3)(i) When it is determined that the
activities proposed in a development
and production plan or in a plan of -
operations will affect any land use or
water use in the coastal zone of a State
with a coastal zone management
program approved pursuant to § 306 of
the Coastal Zone Management Act the
plan will be processed in accordance
with the regulations in this section and
the regulations governing Federal
Coastal Zone Management Consistency
Procedures (15 CFR Part 930).

9. Revise § 250.34-2(d) to reach

(d) The Director shall review the
environmental impacts of the activities
described in a development and
production plan or in a plan of
operations pursuant to the provisions of
§250.34-4.

10. Revise the first part of § 250.34-
2(e)(1) to read:

(e)(1) If the Director determines,
subject to the provisions of § 120(2)(C)
of the National Environmental Policy
Act, that approval of a development and
production plan or a plan of operations
is amajorFederal action * a *

11. Revise § 250.34-2(e)(2) to read
(e)(1) * a *
(2) Prior to or immediately after a

determination by the Director that
approval of a development and
production plan or a plan of operations
requires that the procedures under the
National Environmental Policy Act shall
commence, the Director may require
lessees of tracts in the vicinity, for
which development and production
plans or plans of operations have not
been approved, to submit preliminary or
final plans for their leases.

12. Revise the first part of § 250.34-
2(e)(3) to read

(e) ** *
(3) A determination by the Director

that approval of a development and
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production plan or a plan of operations
requires commencement * * *

13. Revise the first part of § 250.34-2(fo
to read:
* * * * *

(f0 After reviewing the record of any
public hearing held with respect to the
approval of a development and
production plan or a plan of operations
for which an * * *

14. Revise the first part of § 250.34-
2(g)(1) to read:
• * * * *

(g)(1) In the evaluation of a
development and production plan or a
plan of operations, the Director shall
consider * * *

15. Revise § 250.34-2(g)(3) to read:
(9) * *• ,.
(3) The Director shall notify the lessee

in writing of the reason(s) for
disapproving a plan of operations or a
development and production plan or for
requiring modification of a plan and the
conditions which must be met for plan
approval.

16. Revise § 250.34-2(h) to read.
• * * * *

(h) The lessee may submit either a
development and production plan or a
plan of operations, as modified, to the
Director. Within 60 days following the
60-day comment period provided for in
§ 250.34-2(c)(1), the Director shall
approve or disapprove a modified
development and production plan based
upon the criteria in subparagraphs (g](1)
(i) through (vi) of this section.

17. Revise the first part of § 250.34-
2(i)(1) to read:
• * * * .*

(i)(1) If a development and production
plan or a plan of operations is
disapproved for the sole reason

18. Revise the first part of § 250.34-
2(i)(2) to read:

(i)(1) * "
(2) If a development ahd production

plan or a plan of operations is
disapproved because a State ***

19. Revise § 250.34-2(j) to read:
• * * * *

(j) A modified development and
production plan or a plan of operations
which has been disapproved pursuant to
subsection (h) of this section may be
revised in the same manner as, and with
the same information required for, a
new plan.

20. Revise the first sentence of
§ 250.34-20)(1) to read:
*t * * * *

(1)(1) The Director shall periqdically
review the activities being conducted

under an approved development and
production plan or under an approved
plan of.operations.

21. Revise the first sentence of
§ 250.34-20(2) to read:

(1)(1) * * *
(2) Proposals to revise an approved

development and production plan or to
revise an approved plan of operations,
whether initiated by the lessee or
ordered by the Director, shall be
submitted to the Director for approval in
the same manner as, and with the same
information required for, a new plan.

22. Revise the first part of § 250.34-
2(1)(3) to read:

* * * * *

(3) When any revision to an approved
development and production plan or to
an approved plan of operations is
proposed by the lessee, * * *°

23. Revise the first sentence of
§ 250.34-2(n) to read:
• * - * * *

(n) In order to ensure that activities to
be carried out under a proposed
development production plan or an
proposed plan of operations or activities
which are being carried out under an
approved plan, are carried out in a safe
and environmentally acceptable
manner. The Director may authorize or
direct the lessee to conduct geological,
geophysical, or other surveys that the
Director determines are necessary for
the evaluation of such activities.

24. Revise the last sentence of
§ 250.34-2(o) to read

(o) * * * Permit activities must
conform to the activities described in
detail in the related approved
development and production plan or the
related approved plan of operations, and
shall not be subject to a separate State
coastal zone consistency review.

25. Revise the last sentence of
§ 250.34-2(p) to read-
* * * *

(p) * * * In such situations, the
Director may approve or require
departures from an approved
development and production plan or
from an approved plan of operations.

§ 250.34-3 [Amended]
1. Revise the first sentence of

§ 250.34-3(b) to read:
• * * *

(b) At the same'time a lessee submits
a development and production plan or a
plan of operations to the Director, an
Environmental Report (DevelopmentJ

Production) shall be submitted, except
as provided for in § 250.34-2(a)(3)(ii).

2. Revise the portion of § 250.34-
3(b)(1) which precedes the colon to read:
* * * * *

(b)(1) To the extent that information Is
not contained in the related
development and production plan or
plan of operations, the environmental
report shall contain: * * *

§ 250.34-4 [Amended]
1. Revise the first part of the first

sentence of § 250.34-4(a) to read:
(a) Prior to approval of an exploration

plan, a development and production
plan, or a plan of operations, or
approval of significant revisions to an
approved exploration plan, development
and production plan, or plan of
operations, the Director shall ***

[FR Dc. 80-23818 Filed 8-6-o. &45 am)
BILLING CODE 4310-31-M

Office of Surface Mining Reclamation

and Enforcement

30 CFR Parts 700,701

Definition of Surface Coat Mining
Operations
AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.
ACTION: Notice of extension of comment
period on proposed rulemaking.

SUMMARY: On June 24, 1980, the Offico of
Surface Mining Reclamation and
Enforcement (OSM) proposed rules to
amend the definitions of "surface coal
mining operations" and "coal processing
plants." 45 FR 42333. Comments on these
proposed rules were solicited until July
24,1980 and a public hearing was held
on July 16, 1980. Several persons
requested an extension of the comment
period on these rules. Because theie
rules will be applicable during the
interim regulatory program, which
program is expected to expire early next
year, OSM is concerned about any
extension of the comment period that
might delay the final adoption of these
rules. On the other hand, OSM wishes to
provide all interested persons with an
adequate opportunity to submit
comments.-
DATE: Accordingly, OSM hias decided to
,extend the comment period until August
18, 1980. Comments received after 5:00
p.m. EST on that date will not be
considered.

II II
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ADDRESSES: Written comments should
be addressed to: Office of Surface
Mining Reclamation and Enforcement,
U.S. Department of the Interior, P.O. Box
7267, Benjamin Franklin Station,
Washington, D.C. 20044 or may be hand-
delivered to Office of Surface Mining
Reclamation and Enforcement, Room
153, U.S. Department of the Interior,
South Building, Washington, D.C. 20M0,
where all comments will be available
for public inspection. In addition.
representatives of OSM will be
available to meet with interested
persons upon request before the close of
the comment period.
FOR FURTHER INFORMATION CONTACT.
Richard Rabiason. Office of Surface
Mining Reclamation and Enforcement,
U.S. Department of the Interior, (202)
343-1061- or Mark Squillace, Office of the
solicitor, U.S. Department of the Interior,
4202) 343-4671.

Dated: August 1, 190.
Charles P. EddyI
Actin Assistma Secretay, ENergy and
Minerals.
[FR Ijor. 8-2W1 P1ea &5-ft &45 am]
BILNG COOE 4310-0"

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 408

[FRL 1564-21

Canned and Preserved Seafood
Processing Point Source Category
AGENCY: Environmental Protection
Agency.
ACTION: Notice of availability and
request for public comment on petitions
to modify regulations.

SUMMARY: This notice announces the
availability of, and invites public
comment on a Petition for Modification
and a Supplemental Petition for
Modification of the BPT effluent
limitations guidelines for certain
subcategories of the Canned and
Preserved Seafood Processing Point
Source Category. The Petitions,
submitted by a portion of the Alaskan
seafood industry, request that the
regulations cited below be modified to
delete Anchorage, Cordova, Juneau,
Ketchikan, and Petersburg from the
"non-remote" Alaska subcategories. The
practical effect of iis modification
would be to change the wastewater

control technology from screening and
solids handling to grinding for plants
located in these areas.
DATE: Comments must be received on or
before September 8, IM.
ADDRESS: Send comments to: Mr. Gary
S. Kasaoka, Effluent Guidelines
Division, U.S. Environmental Protection
Agency, 401 M Street. S.W., Room 92S,
WSME (WH-552), Washington. D.C.
20460, Attentiom Seafood Effluent
Guidelines Modification.

The Petition for Modification. the
Supplemental Petition for Modification.
and all supporting information including
appendices to these Petitions will be
available for inspection and copying at
the EPA Public Information Reference
Unit, Room 2404 (Rear) PM-213 (EPA
fibrary], U.S. Environmental Protection
Agency, 401 M Street. SW., Washington.
D.C. 2480;, U.S. Environmental
Protection Agency. Region X, Regional
Library, 1200 Sixth Avenue, Seattle,
Washington. 90101; and Alaska
Operations Offic, U.S. Environmental
Protection Agency, Room E535, 701 C
Street. Box 19, Anchorage, Alaska 90501.
FOR FURTHER INFORMATION CONITACT:.
Gary S. Kassoka, Effluent Guidelines
Division. 401 M Street, SW., Room 925,
WSME (WH-552]. Washington, D.C.
20460 (202) 426-2707.
SUPPLEMENTARY INFORMATIOwM On May
7,1980, a portion of the Alaskan seafood
industry submitted a Petition for
Suspension and a Preliminary Petition
for Modification of BPA's effluent
limitations guidelines based on the Best
Practicable Control Technology
Currently Available (BPT for certain
subcategories of the Qmed and
Preserved Seafood Processing Point
Source Category, 40 CFR Part 40. These
had been promulgated under the Clean
Water Act (33 U.S.C. 1251, et seq.) ("the
Act). The Petition for Suspension
requested that the applicability of BPT
effluent limitations guidelines
regulations be suspended for the 1980
salmon processing season (May 15
through October 15) for facilities located
in the following cities originally
classified as "non-remote" by EPA:
Anchorage, Cordova, Juneau, Ketchikan.
and Petersburg. The current regulations
for the Alaska seafood processing
subcategories divide the State of Alaska
into two classifications--'remote" and
"non-remote." BPT regulations for
"remote" areas are based upon grinding
technology. BPT regulations for "non-
remote" areas are based upon screening

and solids handling technology. Thus,
the practical effect of this temporary
suspension is to designate grinding as
BPT for facilities at these "non-remote"'

locations, rather than screening and
solids handling technology.EPA granted
the Petition to Suspend the applicability
of the BPT "non-remote! regulations to
facilities located in Anchorage,
Cordova, Juneau. Ketchikan, and
Petersburg for the 190 sabmon
processing season. A notice of
Suspension of the Regulationswas
published in the May 19,190 Federal
Register (45 FR 32676).

The petitioners filed a Supplemental
Petition for Modification dated June 16,
1980 in accordance with the schedule set
forth in the May 19,1980 Notice. The
schedule requires that EPA review the
Petition for Modification and the
Supplemental Petition for Modification
and make any request for clarification
or additional data by July16. 1980. Any
additional submissions in response to
such requests must be made by the
petitioners by August 15,1980. EPA will
either grant or deny the petition by
October 15, 1980, the date on which the
temporary suspension of the regulations
expires.

The petitioners maintain that "the
costs of screening are wholly out of
proportion to the effluent reduction
benefits achieved and that other factors
indicate that screeningisnot a
practicable technology." Sections of the
Petitions examine the costs of screening
and barging and the lack ofAlaskan
waste disposal alternatives to barging.
such as landfills, municipal sewage
treatment facilities, ind reduction (fish
meal) facilities. The petitioners claim
that screening in Alaska, other than in
Kodiak, achieves no effluent reduction
benefits. The petitioners also claim that
the following factors were not properly
considered by the Administrator in
setting BPT and are appropriate for
consideratiom (1) The significant energy
requirements of screening and barging;
(2) the potential for violating the
Sanitation Standards of the U.S. Food
and Drug Administration (20 CFR Part
110] if wastes are stored near the
processing plant; and (3) the fact that
the increased costs of screening will
frustrate the purposes of the Fisheries
Conservation and Management Act of
1976 (16 U.S.C. 1801 etse.]. Published
as an Appendix to this Federal Register
Notice are the Petition for Modification
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and Supplemental Petition for
Modification. Appendices to these
Petitions and other supporting data are
available for inspection at the addresses
listed above.

The Agency hereby solicits comments
on the Petitions. EPA will review the
Petitions for Modification and any
comments received. Notice of EPA's
final action will be published in the
Federal Register. Anyone who wishes to
comment on the Petitions and proposed
modification of the-regulations must do
so on or before September 8, 1980,

Dated: July 31, 1980.
Eckardt C. Beck,
AssistantAdministrator for Water and Waste
Management.

Petition For Modification

I Introduction

In Re Effluent Guidelines Regulations
for Alaskan Subcategories of the
Canned and Preserved Seafood
Processing Point Source Category (40
CFR Part 408).

Petitioners Pacific Seafood Processors
Association, Morpac, Inc., Nefco-Fidalgo
Packing Company, North Pacific
Processors, E. C. Phillips and Son, Inc.,
Washington Fish & Oyster Company
and Whitney-Fidalgo Seafoods, hereby
request reconsideration and
modification by The Environmental
Protection Agency ("EPA") of the 1977,
effluent guidelines for certain
subcategories of the Canned and
Preserved Seafood Processing Point
Source Category, which were
promulgated under the Clean Water Act
(33 U.S.C. 466, et seq.) ("the Act").1

Specifically, petitioners seek to
modify the following subcategory
regulations:

40 CFR 408.40 (Subpart D); 40 CFR 408.60
(Subpart F); 40 CFR 408.90 (Subpart 1); 40 CFR
408.102 and 403.165 (Subpart P); 40 CFR
408.172 and 408.175 (Subpart Q); 40 CFR
408.202 and 40 CFR 408.205 (Subpart TJ; 40
CFR 408.292 and 40 CFR 408.295 (Subpart
AC]; and 40 CFR 408,312 and 408.315 (SubpartAE) .2

In summary, petitioners' request is
that the regulations be modified to
delete Anchorage, Cordova, Juneau,
Ketchikan and Petersburg from the non-
remote Alaska subcategories. The effect
of this modification, 4nder the current
regulations, would be to designate
grinding as the best practicable control
technology currently available ("BPT')

'This petition presents preliminary material.
Petitioners have advised EPA that they will
complete this submission, with all the relevant
supporting data, by June 16; 1980.

2The proposed modifications to each section are
attached as Appendix A.

for facilities at those locations, rather
than the current screening technology.

I. Background
The Administrator, pursuant to the

Act, published the effluent limitations
for the-seafood processing category in
two parts. The first, referred to as Phase
I, was published on June 26,1974. These
regulations covered, in part, the Alaska
crab subcategories and theAlaska
shrimp subcategories, On December 1,
1975 the Phase H regulations were
published covering, in part, the Alaska
salmon, Alaska bottom fish, Alaska
scallop and Alaska herring
subcategories.

The regulations prescribe as BPT
grinding of solids at most locations in
Alaska (designated as remote locations)
and screening at certain other locations
in Alaska (designated as non-remote
locations.

The discharge which is the subject of
the regulations is effluent from seafood
processing plants, which includes only
the residuals of the seafood that are not
utilized in the processing operation.
Nothing Is added during the processing
of the seafood. The effluent enters the
food chain at a high level as a food
source for birds (such as gulls and-
terns), fish (such as flounders, sea trout
and the like) and crab.

HI. The Legal Basis for the Request
. This petition for modification is a

petition for rulemaking under the
Administrative Procedure Act (5 U.S.C.
553(e)). Although EPA has not
promulgated regulations specifically
governing such petitions, the courts have
recognized this mechanism for
modifying EPA regulations. Two early
cases under the Clean Air Act held that
the appropriate procedure to seek a
modification of EPA regulations is to
petition the agency. Union Electric
Company v. EPA, 515 F.2d 206 (8th Cir.
1975), off'd, 427 U.S. 246 (1976), reh.
denied 429 U.S. 873 (1977) and Oljato
Chapter of Navajo Tribe v. Train, 515 F.
2d 654 (D.C. Cir. 1975). The relevant
judicial review section of the Clean
Water Act, Section 509(b)(1), Is
analogous to the review provision of the
Clean Air Act, Section 307(b)(1).
Similarly, the Ninth Circuit Court of
Appeals, in a recent opinion on certain
regulations at issue in this proceeding,
stated:-

"The Act provides for annual revision of
guidelines for effluent limitations-such as
the challenged regulations-promulgated
under Section 304,33 U.S.C. Section 1314.
Section 304(b), 33 U.S.C. Section 1314(b)
** * In an appropriate case, moreover, a
petition for'reconsideration may be filed with
the EPA to consider whether evidence such

* as that offered by petitioners requires the
agency to review Its original actions
(citation). Thus, there are mechanisms for tho
agency to consider evidence developed after
promulgation of the 1977 regulations."

Association of Pacific Fisheries v,
Environmental Protection Agency, No.
75-2007, slip op. at 23 (9th Cir. February
4,1980).

IV. The Environmental Protection
Agency Should Modify the Regulations
at Issue Because Screening is not BPT
for Areas in Alaska, except Kodiak.

The current regulations for the Alaska
seafood processing subcategories divide
the State of Alaskd into two
classifications-remote and non-romote.
BPT for remote areas is grinding. BPT for
the non-remote areas is screening. This
petition seeks the reclassification of a
number of areas from non-remote to
remote, limiting the area where
screening is BPT. The petition Is based
on the fact that screening in Alaska
locations, with exception of Kodiak,
does not meet the statutory criteria for
BPT.

A. The Costs of Screening in Alaska
Are Wholly Out of Proportion to the
Effluent Reduction Benefits Achieved
Section 304 of the Act sets forth the
factors the Administrator must consider
in establishing BPT. Among those
factors Is:

" the total cost of application of
technology in relation to the effluent
reduction benefits to be achieved by such
application."

Section 304(b)(1)(B). The Congress, in
explaining the cost-benefit factor,
stated:

"The balancing test between total cost and
effluent reduction benefit Is intended to limit
the application of technology only where the
additional degree of effluent reduction is
wholly out of proportion to the cost of
achieving such marginal level of reduction for
,any class or category of sources."

Congressional Research Service, A
Legislative History of the Water
Pollution Control Act Amendments of
1972, at 170 (1973).

1. EPA's cost determinations for
screening are significantly understated
In 1975, as part of the determination of
BPT, EPA determined the cost of
installation of screening with the
attendant of barging required for
disposal.3 Recently, EPA, as part of Its
re-evaluation of best available
technology economically achievable,

3 See: "Development Document for Effluent
Guidelines and New Source Performance Standards
for the Fish Meal, Salmon. Bottom Fish, Clam,
Oyster, Sardine, Scallop, Herring, and Abalone
Segment of the Canned & Preserved Fish & Seafood
Processing Industry Point Source Category,"
(September, 1975). ("Development Document').

I I II III Illi |
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commissioned its contractor to update
these cost estimates." As the chart
below illustrates. HPA's costs are
significantly understated.

CApITAl COSTS 5

EPA EPA l
5975e 1979?

Soreef ar
storage- S$4,QOO $S98,000 S188500

In pkvan 0 220,000 220.0N
Baging 8.000 25.Ooa 475.ooo
Dock corstsiacon. a o 15,00.

Told MA0 44,.000 f$M7.500

sThese represen it caftaW costs for the AWaca Mc-
nized Saao subcategory Piubpat 01.

Rom the 1M79 Reassessmen
$The date a prawwy Cordwve data. The pnt costs

"ug is adopted kora t EPA fig r. The bwgvng cost it
based on a self-powered, twin eogine 65 x 24' bwage. The
dock cons aon is a urd ptlorm. 120Q sq fee wi seW

The two significant items of
discrepancy are the cost of a barge and
the dock construction. EPA as based its,
recent barge estimate on the cost of a
scow provided with a plastic liner being
towed by an "available power boar."
A plastic lined barge would not be
sufficiently durable for use in Alaska.
Further, plants do not-have extra power
boats of the size needed to tow a barge.
In additio= EPA ignored the cost of
dock loading facilities which is a
significant capital expense in any area,
but especially with- the exceedingly high
materials and labor costs in Alaska. The
cost of the dock is based on $130 per
square foot.

Petitioner submit that a result of these
understated costs, EPA% assessment of
the relationship between the cost of
treatment and the effluent reduction.
benefits achievediproduced an
inaccurate conclusion.

2. Sc eeng hi Aiaska, etler Man in
Kod&ak achieves no effluent reductizon
benefL It has been settled. that the
"effluent reduction benefits" referenced
in Section 304(b]i)(]B], are not primarily
water quaity bem s. Weyerkaeuser
Company v. CMstle. 590 F2d 1Q11 (D.C.
Cir. 1978) .Effluent reduction benefit is
the reduction in the pounds of waste
which are discharged into the water.

It is petitioners' position that
screening in Alaska, other thanin
Kodiak. 10 achieves no effluent reduction
b enefit.This posiM o is based em the
fact that the only pacticable disposal
method in Alaska is, bargingwit ocean

4
1teassessmenLoef Rluent Limitations

Guidelines and New Source Performance Standards
For the Cumed & Preserved Seafood Point Source
Category:'P pred.iriEPA by C. Joran&Co.
(December. 1979)("1979 Reassessment").

S1979 Reassessment at p.232
10n the City of Kodia. there are enough year-

round processors to support a reduction facility
where the screened waste can be utilized.

discharge. Such a screening andbarging
operation does not result in the removal-
of waste from the receiving water. In
other words, the same number of pounds
of seafood waste is discharged into. the
water whether by grinding or by
screemna L. 1

The development documents discuss
other methods of disposing of screened
seafood waste. These include landfll.
reduction facilities for by-product
recovery, and discharge into municipal
sewer systems. These alternate
methods, in fact. are utilbed for the non-
Alaska seafed-processing
subcategories imn W ksington, Oregon
and Californii. However, these
alternatives are not available in Alaska.

First, there are no aveilable landfill,
sites in any of the presently designated
non-remote Alaska locations. Because
seafoodwaste is very watery after
screening, any disecharge in a landfill
near the watercould result in the
leaching ofthe-seafoQd material into the
water.

Second, while there has been much
discussion about reduction facilities as a
method of disposing of screened seafood
waste, this is not a practicable disposal
method. Currently the City in Kodiak is
the only year-round processing location
in. Alaska. Evenwith its 17 facilities, the
reduction facility loses money each year
and requires an annual subsidy from the
processors. To construct a reduction
facility in any other location would not
only require a significant capital
investment but would result in
unreasonably large deficits given the
seasonal rpemtions, and the lack of
processor concentratiorrin any of these
other locationsj

Finally, none of the municipalities in
Alaska are equipped ta receive seafood
processing waste in their sewage
treatment facilities. D1scussions have
been undertaken wil each of the
affected municipalities and each has
refused to accept seafood processing
waste.

In summary, the only practicable
method of handling the waste collected
on the screens Is the barging method-
and this method achievesno effluent
reduction benefit because screening

1 The NPIJ permits Wued direct thelocatio
of the dump site. These vary from less than one mile
to 2 mile.

It One ofthe ompau in Peter bur. Icicle
Seafoodi, owns, art netisgrducton facillty.Thera
is some question as to whether that facility can
handle aIL he waste enermleby al. three
Petersburg plmat. Ia addition. the losticas and
costs of moving waste from the Whltney-Pidalgo
plant to the reduction facility makes disposal at the
facility not practicable. (This subject will be
discussed in greater detail in petitioner'
supplemental flin&)

with barging does not reduce the pounds
of waste discharged.

3. Summary. Based on the above
Information, petitioners submit that the
high cost of implementing screening and
barging (in excess of S,0W.000 per
processing facilityl satisfies the test of
being"wholly out of proportion" to the
effluent reduction benefits--one million
dollars per plant does not remove one
pound ofwaste.

B. The A dministrator did not consider
othersgficant factors in establishing
BPT. In addition to, the cost-benefit
factor, required under the Act, Section
304(b)(1)(B) provides that in determining
BET considerationshould be given to
"such other factorm as the Administrator
deems appropriate2' Petitioners suggest
that the following factorawere not
considered by the Administrator. and
are appropriate for consideratien.

1. The enery reqeents of
screerd and baqing are st can.L
The State of Alaska is constantly
operating under the threat of serious
curtailments in petroleuimproducts.
especially diesel fuel. This fuelis
required for the fishing vessels which
operate throughoutAlaskanwaters and
as the source o fuel for the generation
of electricity and stears It isimportant
to point out that many of the plants
generate their own electricity and
steam.

The operation of a barge will require
signifcant quantities of diesel fuel each.
day during the fishing season-at the
time ofpeak demand. This is a
significant drain on the diesel fuel
resources in a particular area and also
results in a significant additional daily
operating cost.

2. The Sanitation Stancfar& of US.
Food and DrwgAkdistration and the
State of Alaska may conflict with
screening. Both the U.S. Food andDrug
Administration sets stringent standards
for sanitation in a foodprocessing
facility.Because of the location of the
processing acilities in Alaska-that is,
either between the mountains and the
water or at the endofa pier-ilhe
storage area for seafoodwastemustbe
directly adjacent to the processing
facility. Seafood wastes attract a
number of insects, vermin, birds and
rodents. Because of their proximity to,
the processing plant the waste storage
facilities may cause significant problems
by attracting suchanimals into. the
processing facility itself. It is already a
major joh to keep such animals out oC
the plants and waste storage will serve
to aggravate the problem.

3. The increased cost frai screeRLV
will frustrate the puzposes of the
Fisheries Conservation &Management
Act of 197& One of the major purposes

II I I
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of the Fisheries Conservation &
Management Act of 1976 (16 U.S.C. 1801
et seq.) was to establish a preference for
American processors.

Congressman John Murphy, Chairman
of the House Merchant Marine and
Fisheries Committee, stated in
explaining the final language of the 1978
amendments to the Fisheries
Conservation & Management Act that
the language:
"* * * would give preference to U.S. fish

processors of U.S. harvested fish* * * '
Congressional Record, H-8266, August

10, 1978. The House Report accompaning
the 1978 amendments states:

"' * *' Some of the species which would
appear to be fully utilized by U.S. processors
are salmon, king crab, halibut, surf clams,
menhaden, lobster and shrimp. When
processing capacity and intent is sufficient.
the committee feels that foreign processing
vessels should not be allowed to participate
in such fisheries."

H. Rep. No. 95-1024,95th Cong. 2d Seass. 6
(1978).

The imposition of the significant
screening costs will adversely affect the
ability of American processors to
compete with foreign-owned floating
processors which operate outside U.S.
waters, and, therefore, are not required
to install pollution control technology of
any type. The result of this discrepancy
will be to frustrate the Congressional
intent of encouraging more American,
prodessing with its attendant
employment base, material support and
the resulting increase in export of
processed fish which will help
significantly to lessen this country's
balance of payment deficit.

IV Summary

Petitioners submit that screening is
not BPT for Alaska, other than in the'
City of Kodiak, for the reasons stated in
this petition; Petitioners submit that the
information above shows that the costs
of screening are wholly out of
proportion to the effluent reduction
benefits achieved and that other factors
further indicate that screening is nota
practicable technology. Petitioners urge
the administrator to propose a
modification of the regulations, as
submitted by petitioners, which will
reclassify a number of areas in the State
of Alaska and establish a true BPT.

Dated: May 7,19801
Respectfully submitted,

Bogle & Gates.
dharles R. Blumenfeld,
Attorneys for Petitioners.

Suppleniental Petition for Modification

In Re Effluent Guidelines Regulations
for Alaskan Subcategories of the
Canned and Preserved Seafood
Processing Point Source Category (40
CFR Part 408).

I Introduction

Petitioners Pacific Seafood Processors
Association, Morpac, Inc., Nefco-Fidalgo
Packing Company, North Pacific
Processors, E. C. Phillips & Son, Inc.,
Washington Fish & Oyster Company
and Whitney-Fidalgo Seafoods, submit
this Supplemental Petition for
Modification of the 1977 effluent
guidelines for certain subcategories of
the Canned and Preserved Seafood
Processing Point Source Category, which
were promulgated under the Clean
Water Act (33 U.S.C. 466, et seq.).

This Supplemental Petition is filed in
accordance with the schedule set forth
in the May 19, 1980 Federal Register (45

One item deserves note-the "In-
Plant" category has been deleted. In
petitioners' haste to file the Original
Petition, EPA's in-plant costs were
included; however, these costs are not
appropriate for BPT considerations.
Thus, this category has been deleted.
III. Waste DisposalAlternatives, Other
Than Barging, Are Not Available in
Alaska

FR 32676). The purpose of this
Supplemental Petition and the
accompanying appendices Is to provide
additional material and supporting
documentation for petitioners' Petition
for Modification ("Original Petition"]
filed on May 7,1980.

As stated in the Original Petition,
petitioners request that the regulations
at issue I be modified to delete
Anchorage, Cordova, Juneau, KetchIkan
and Petersburg from the non-remote
Alaska subcategories. The effect of this
modification, under the current
regulations, would be to designate
grinding as the best practicable control
technology currently available ("BP'1")
for.facilities of those locations, rather
than the current screening technology. •
I1 The Cost of Screening

Petitioners, in their Original Petition
(Part V.A1.), set forth comparative

- costs for screening and barging. The
information which follows supplements
the material in the Original Petition. In
particular, the following chart Is
intended to supersede the chart on pago
6 of the Original Petition.

As discussed in the Original Petition
(Part IV.A.2.), landfill, reduction
facilities for by-product recovery, and
discharge into municipal sewer systems
are not available alternatives in Alaska.

A. Landfill. Appendix G includes
correspondence from the cities of
Cordova and Ketchikan discussion the
unavailability of municipal landfills for

'The proposed modifications to each section are
attached as Appendix A.

Captal Costs 2

Peters- Peters-
EPA31975EPA' 1979 Cordova' Ketchian chorageo Juneau' burg . btrg

(barging)'(reductlon)"

Screen!ng and storge . ...... $ O4000 $198,000 $257.000 $312,000 '$1S1.000 $277,000 '$75.000 $314,000
Barging 82,000 25,000 479,000 '485,000 "225,000 405,000 '0225,000 0
D o ...... 0 0 164,000 172,000 135,000 0,000 0 800,000

Total- 146,000 *223,000 900,000 969.000 '511,000 852,000 -300,000 1,114,000

Corrected as of June 20,1950'
These represent the capital costs for the Mechanized salmon subcategory (Subpart 0).
3Source: "Development Document for Effluent Guidelines and New Source Performance Standards for the Fish Meal,

Salmon. Bottom Fish, Clam. Oyster, Sardie. Scal!op, Hering, and Abalone Segment of the Canned and Preserved Fish & Sea-
food Processing Industry Point Source Category." (September, 1975); Table 194 at p. 429.

4Source: "Reassessment of Effluent nrations Guidelines and New Source Performance Standards For the Canned end
Preserved Seafood Point Source Categoy." Prepared for EPA by E. C. Jordan & Co. (December, 1979); Table 100 at p. 25Z

5These costs are the average cost from the three Cordova petitioners: Morpac, Inc., North Pacific Processors, and St.
Elias (Washington Fish & Oyster Co.). The idividual plants costs are detailed In Appendbx B.

'hese costs are the costs for petitioner Nefco-Fdalgo's facilty. The other Ketchil Petitioner. , .. Php, has only a
cold storage faciy. Because of the minimal waste generated by cold storage facilitle, its waste dispowa costs are not typical,
The Individual costs are detailed In Appendx C.

'Petitioner Whitey-F idalgo operates the only faciity in Anchorage. These costs are detailed In Apponcra D.
'Petitioner Juneau Cold Storage (Washngton Fsh & Oyster Co.) operates the onlj facility In Juneau. These costs are dwe

taIed In Appendix E. 0
'he only petitioner operating a facrity I Wtrlney-Fklalgo. Costs are presented for both barging and transporatlon to the

reduction facilty operated by Icicle Seafoods. (See discussion in Part Il.O, beow). The costs are detailed In Appendix F.
iSThis barging cost Is based on a non-self-propelled barge and tender, Petitioner Whitney-Fldalgo selected this method

because of the lesser amount of waste generated at these two facilties.
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the discharge of seafood waste."
Petitioners initiated inquiries and the
correspondence is the municipality's
response.

B. Municipal Sewage Treatment
Facilities. Appendix G includes
correspondence from the cities of
Cordova and Ketchikan discussion the
unavailability of municipal treatment
facilities for seafood processing
wastes.1 ' Petitioners initiated inquiries
and the correspondence is the
municipality's response.

C. Reduction Facilities. As petitioners
mentioned in their Original Petition (at
page 8), reduction facilities are not a
'feasible method of disposing of screened
seafood waste. Currently, the only
independent reduction facility in Alaska
is operated in the City of Kodiak. All the
processors located in Kodiak subsidize
the reduction facility. Even though
processors located in the City of Kodiak
operate nearly year round, and
seventeen facilities are located there,
the reduction facility continues to lose
money each year. The subsidy f6r 1980.
has increased to $20.00 per ton of wet
waste handled. To construct a reduction
facility at any other location would not
only require a significant capital
investment, but would result in an
unreasonably large annual operating
deficit-given the seasonal nature of
processing and the limited nifnber of
processors.

PetitionerWashington Fish & Oyster
Company has developed capital costs
for its Cordova and Juneau processing
locations.2

An EPA contractor evaluated the
profitability of reduction facilities at
certain Alaska locations.' 3 Among those
locations which are relevant to this
petition, were Cordova and Ketchikan.
The contractor concluded that a
reduction facility in Cordova would
have a net profit of $22 per ton and, in
Ketchikan, a net profit of $15 per ton. To
achieve this profit figure the contractor
assumed that the reduction facility
would recover 25% of the raw waste
material delivered.14 However, the
operators of existing reduction facilities
in Alaska have experienced no more

"Petitioners expect to receive further
correspondence on this matter. Such
correspondence will be forwarded to the Agency
when received. The letters in Appendix G. however,
are representative of the position of each
municipality involved.

"These costs are detailed in Appendix 11
13 See: "Reassessment of Effluent Limitation

Guidelines and New Source Performance Standards
For the Canned and Preserved Seafood Point Source
Category." Prepared by E. C. Jordan Co. Inc. ("1979
Reassessment"]; at pp. 164-190.

1I4 at p. 169.

than a 20% recovery. This 20% recovery,
instead of 25%, significantly decreases
the profitability of a reduction facility,
since the expense of operating the
facility remains constant (because the

volume of waste delivered is not
reduced). For example, at 20% recovery
the net profit in Cordova is reduced to
only $5 per ton and a net loss of $5 per
ton is created in Ketchikan.

25 per-m-ouy " 20 psC*r Mc-Y

Tons Armni gmd rrwA Toms Ams~M gmsa trfwe

Fish me__ _ _ _ _ _ _ __ 40 M0.00 752 $28000
Fish .1 300 117,000 300 117.000
Shel thod 135 13.00 135 130D

490.000 418,V00
Lac#su -nm MOM00) MOM 00

Nt p . .t $01,000 $19,000

Dvided br. raw lon d0Iv red 4.136 4.136
Neto po son draw m.- $22.O $4.50

KetchNr

25 pw-c ma'y" 20 p re rec-y

Tons Am rom nes" Tons .An-dm gss revenue

Fish me___________ _ 960 30.000 760 S288.000
Fish ol3 00 120.000

300 120.000
480000 40D000

gj= a eua (427.000) (427.000)

Netprot~pee~163000 $019.000)

DYtxdd by. mw lot de*oard 3,533 3,533
Not prolt per ton o( raw 1 S.00 (5.38)

"A at p. 173. Soo Ap9wp* L
"Ad at p. 182. Soo Apendec L

In addition, it is important to point out
that the contractor has undersized the
Cordova facility, and as a result, it
would be unable to handle all the waste
material generated. In an earlier study,
by another EPA contractor, it was
concluded that a 50-ton per day facility
in Cordova would only handle 66% of
the waste generated. 'TIt is this 50-ton
per day plant which is used by
contractor E. C. Jordan Co., Inc. in its
1979 Reassessment to fix capital costs
and operating expense. "To process
100% of the waste generated in Cordova,
the facility in Cordova would have to be
approximately the same size as the
Ketchikan facility, used in the 1979
Reassessment, and its operating
expenses would be similar to that
facility, also. Therefore, the actual
profitability of an adequately-sized
Cordova reduction facility would result.
in approximately the same $5 per ton
loss as at the Ketchikan facility.

There Is an existing reduction facility
in Petersburg, Alaska. This facility is

owned and operated by Icicle Seafoods,
a processor. Petitioners question
whether that facility has enough
capacity to handle waste generated in
Petersburg during the peak of the
season. (The peak capacity is the key,
because any waste disposal system, to
be viable, must be able to handle waste
generated at the peak of the season.]

Petitioners also are concerned about a
facility having to rely on a competitor's
reduction plant for waste disposal. Such
dependence could be vulnerable to anti-
competitive practices. For example, if
the operator of the reduction facility
either refused to accept waste material
from another processor, or significantly
increased its price for the waste at the
peak of the processing season, the
dependent processor could be faced

1 1  Report MarketFeasibility Study of
Seafood Waste Reduction in Alaska." Prepared by
Development. Ptanning and Research Associates,
Inc. (arch 197M): Table Il-i at p. 11-5).

"1979 Reassessment atp. 16.
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with a choice of shutting down or
violating its NPDES permit-neither is
an attractive alternative.*

Finally, petitioner Whitney-Fidalgo
has submitted material which indicates
that its cost of transporting waste
material to the existing Petersburg
reduction facility is significantly more
costly than barging. (See: Chart on p. 3,
above). The reason for this is that
Whitney-Fidalgo must increase the
width of its 800 foot dock so that
vehicles can move the material to the
shore. 19

D. Summary As stated in the Original
Petition, the above information indicates
that the only viable method of disposing
of seafood wastes collected on screens
is by barging; yet, this method achieves
no reduction in the volume of effluent
discharged. The same number of pounds
of waste are discharged with screening
and barging as with direct'discharge
through-grinding.

IV. Consideration of Other Significant
Factors in Establishing BPT

As discussed in the original Petition
(Part IV.B.), there are a number of other
significant factors which were not
considered in establishing BPT. Among
those are U.S. Food & Drug
Administration regulations which set
forth the current good manufacturing
practice in manufacturing, processing,
packing or holding human food (20 CFR
Part 110). 20Petitioners are particularly

"The Whitney-Fiddlgo plant is located at the end
of a one-lane 800-foot dock. In order to get waste
material to the reduction facility a transportation
systemwould have to be established. This would
include loading 2,000-pound bins, which can be
handled at the end of the dock, with waste and
carrying these bins on a forklift to the shore where
larger waste bins would be constructed. The larger
waste bins would be emptied into a truck for
transport across Petersburg from the Whitney
facility to the reduction plant. Given the volume of
waste from Whitney's Petersburg facility, the
logistics would be complicated inasmuch as a
forklift would be traveling down the dock every five
to ten minutes vith a 2,000-pound bin and a truck
would make 50 trips a day through the center of
Petersburg. The major cost of the transportation
system is the necessity to add an additional lane on
the dock. A forklift traveling along the dock every
five to ten minutes will tie up one lane on the dock
and the existing one-lane-wide dock would not be
sufficient to handle that volume of forklift traffic
along with all theother traffic which presently uses
the dock.

20See: Appendix J.

concerned about the storage of seafood
waste directly adjacent to the
processing plant which may constitute
an attractant, breeding place, or
harborage for rodents, insects and other
pests.

V. Summary
-Petitioners submit that screening is

not BPT for Alaska, other than in the
City of Kodiak, for the reasons stated in
petitioners' Petition for Modification and
Supplemental Petition.

Petitioners further submit that the
information included in the petition
demonstrates that the costs of screening
are wholly out of proportion to the
effluent reduction benefits achieved and
that other factors further indicate that
screening is not BPT.

Petitioners respectfully urge the
Administrator to propose a modification
.of the regulations, as submitted by
petitioners, which will reclassify a
number of areas in the State bf Alaska;
thus, establishing a true BPT.

Respectfully submitted,
Bogle & Gates.

Dated: June 16, 1980.
Charles R. Blumenfeld,
Attorneys for Petitioners.
[FR Doc. 80-23809 Filed -6-80; 8:45 am]
BLSLING CODE 6560-01-M

FEDERAL EMERGENCY

MANAGEMENT AGENCY

44 CFR Part 67

[Docket No. FEMA-58431

National Flood Insurance Program;
Proposed Flood Elevation
Determinations; Correction
AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Proposed rule; correction,

SUMMARr: This document corrects a
Notice of.Proposed Determinations of
base (100-year) flood elevations for
selected locations in the Township of
Commerce, Oakland County, Michigan,
previously published at 45 FR 42699 on
June 25, 1980.

EFFECTIVE DATE: August 7,1980.
FOR FURTHER INFORMATION CONTACT.
Mr. Robert G. Chappell, National Flood
Insurance Program, (202) 426-1460 or
Toll Free Line (800) 424-8872 (In Alaska
and Hawaii call Toll Free Lino (800) 424-
9080), Federal Emergency Management
Agency, Washington, D.C. 2472.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the correction to the Notice of
Proposed Determinations of base (100.
year) flood elevations for selected
locations in the Township of Commerce,
Oakland County, Michigan previously
published at 45 FR 42699 on June 25,
1980, in accordance with Section 110 of
the Flood Disaster Protection Act of 1973
(Pub. L 93-234), 87 Stat. 980, which
added 1363 to the National Flood
Insurance Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L 90-448), 42 U.S.C. 4001-
4128, and 44 CFR 67.4(a)). The location
described as, "Just downstream of Farr
Road," under the Source of Flooding of
Huron River should read, "Just
downstream of Farr Street."

The location described as, "Just
up'stream of Fox Lake Dam," under the
Source of Flooding of Huron River
should read, "Just upstream of Fok Lake
Outlet Dam."

The Source of Flooding listed as
Channel from Lake Pleasant should read
Carus Lake and Lake Pleasant Channel.
Also under this Source of Flooding, the
location described as, "About 3,000 feet
downstream of Haggerty Road," should
read, "About 3,000 feet downstream of
Haggerty Highway," and the location
described as, "Just downstream of,
Haggerty Road," should read, "Just
downstream of Haggerty Highway."

The Source of Flooding listed as
Commerce Lake should read North
Commerce Lake.

The Source of Flooding, South
Commerce Lake, location-Shoreline,
with a corresponding elevation of 910
feet should be added.

The Source of Flooding, Fox Lake,
location-Shoreline, with a
corresponding elevation of 931 feet
should be added. The listing appears
correctly as follows:

#Doepthkn
feet above

State Cftyltown/county Source of floodIng Location ground,
Llevatlon
in feet
(NGVD)

MHchigan (Twp) Commerce. Oakland Huron river_ _ Just downstream of Fair Street *......g929
County. Just upstream of Fox Lake Outlet Dam . ... . ........... ......... . .31

Carus Lake and Lake Pleasant About 3,000 feet downstream of Haggerty Highway- 931
Channel Just downstream of Haggerty HIghway................. *934

North Commerce Lake - Shoreline . '910
South Commerce Lake- Shoreline . '910
Fox Lak Shoreline .. _____________________________......931
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(National Flood Insurance Act of 1968 (Tide XIII of Housing and Urban Development Act of 1968), effective January 28, 196 (33 FR 17804,
November 28,1968), as amended, 42 U.S.C. 4001-4128; Executive Order 12127,44 FR 19387)

Issued: July 25,1980.
Gloria M. Jimenez,
Federal Insurance Adaumstrator.
[FR Doc. 80-M349 fed 8-8-80 &45 am]
BILING CODE 6718-03-M

44 CFR Part 67

[Docket No. FEMA-58181

National Flood Insurance Program

Proposed Flood Elevation
Determinations; Correction

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of Proposed Determinations of
base (100-year] flood elevations for
selected locations in the Unincorporated
Areas of Rice County, Minnesota,
previously published at 45 FR 31443 on
May 13,1980.

EFFECTIVE DATE: August 7,1980.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell. National Flood
Insurance Program, (202) 426-1460 or
Toll Free Line (800) 424-8872 (In Alaska
and Hawaii call Toll Free Line (800) 424-
900), Federal Emergency Management
Agency, Washington, D.C. 2047.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Adnuiestrator gives
notice of the correction to the Notice of
Proposed Determinations of base (100-
year) flood elevations for selected
locations in the Unincorporated Areas
of Rice County, Minnesota previously
published at 45 FR 31443 on May 13,
1980, in accordance with Section 110 of
the Flood Disaster Protection Act of 1973

(Pub. L. 93-234), 87 Stat. 980, which
added 1363 to the National Flood
Insurance Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448), 42 U.S.C. 4001-
4128, and 44 CFR 67.4(a)).

The Source of Flooding of Cannon
Lake must be added. The location
described as, "Shoreline, south of
County Road 13," which originally
appeared under the Source of Flooding
of Cannon River should now appear
under Cannon Lake. The accompanying
Flood Insurance Study (profile) and
Flood Insurance Rate Map were correct
as printed.

The listing appears correctly as
follows:

#Cepth n~
feet abcye

stale Otyllb-1&fcrny SMcc oof*D Loca.c grou .

Lf...esoia (Uinc.). Rice Co4y- Cwon L"ke St=*&., =mo(Coty Sed 13 . S62

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804,
November 28, 1968). as amended; 42 U.S.C. 4001-4128; Executive Order 12127,44 FR 19367)

Issued: July 29, 1980.
Gloria M. Jimenez,
Federal Insurance Administrator.

OFR DE. 8-4 Filed l -f.. 8, am]
BILIJNG CODE 6718-08-Mi

44 CFR Part 67

[Docket No. FEMA 5873]

National Flood Insurance Program;
Proposed Flood Elevation
Determinations

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the
nation. These base (100-year) flood
elevations are the basis for the flood
plain management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
nmety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation m each
community.
ADDRESSES: See table below.
FOR FURTHER INFORMATION CONTACT:.
Mr. Robert G. Chappell, National Flood
Insurance Program (202) 426-1450 or Toll
Free Line (800) 424-8872 (In Alaska and
Hawaii call Toll Free Line (800) 424-
9080), Federal Emergency Management
Agency. Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Admnistrator gives
notice of the proposed determinations of
base (100-year) flood elevations for
selected locations in the nation, m
accordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, wuch added
section 1363 to the National Flood

Insurance Act of 1968 (Title XIll of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448), 42 U.S.C. 4001-
4128, and 44 CFR Part 67.4(a).

These elevations, together with the
flood plain management measures
required by § 60.3 of the program
regulations, are the minimum that are
required. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State or Regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance prenum rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.
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The proposed base (100-year) flood elevations for selected locations are:
Proposed Base (100-Year) Flood Elevations

A'Depthkin
foot above

State City/town/county Source of floodng Location ground.
'Elevation
In feet
(NGVD)

Pennsylvania Cemarvon. Townshp. Lancaster Conestoga Creek - Approximatety 1.200 feet downstream of Private Lane-.... *418
County. Private Land (upstream _ ............. 424

State Route 23 (upstream) - _.... . 429
Approximately 700 feet upstream of State Route 23 ........................ 430

Maps avalable at We Caemarvon Township Office.
Send comments to Honorable Jerald Martin. Chairman of the Caemarvon Board of Supervisors, Churchtown. Narvon, Pennsylvania 17555.

Pennsylvania -..... Centre, Township, Perry County Little Junlta Creek________ Downstream Corporate Limits with Borough of Bloomfield- -- "54
Private Road approximately 2600 feet upstream of Bloomfield Corpo. M.3

rate Limits (Downstream).
Private Road approximately 5,300 feet upstream of Bloomfield Corpo. '078

rate Limits (Upstream).
Point approximately 6,940 feet upstream of Bloomlield Corprate Lkits les5

Maps available at the residence of Ms. Christina Morrow. Township Secretary.New Bloomfeld, Pennsyvania.
Send comments to Honorable Samuel R.Wagner Chaman of the Centre Board of Supervsors, R.D. 1. EIottsburg. Pennsylvania 17024.

Pennsylvania- Dupont. Borough, Luzeme County Mill Creek Downstream Corpoate Limits .... "712
Upstream Center Street_ _ _ _ _ °720
Downstream Main Street ................................ 1720
Upstream Main Street .733
Upstream Chestnut Street 1 749
Upstream Bear Creek Road. .. 752
Approximately 1.465' upstream of Bear Creek Road. .800

Collins Cr... .Downstream Chestnut Street *.... 742
Downstream Walnut S1e . . 763

Upstream Walnut Street °767
Upstream Ash Street '774
Downstream 1-81 -n.... 79
Upstreon 1-81 - . .. 820
Downstream Pennsylvania Tumpiko (Northeast Extension) -.... *836
Upstream Pennsylvania Turnpike (Northeast Extenskon)- - -- '853
Approximately 320" upstream of Pennsylvania Turnpike 1888

Liddy Creek-................_______ Confluence of Mill Creek- . -...... .713
Downstream Main Street ........ '731
Downstream State Route 315. - ........... . .74
Upstream Walnut Street- -- .749

Upstream Private Road- .&0
Downstream Pennsylvania Turnpike (Northeast Extension) *838

Maps available at the Municipal Building. 600 Chestnut Street. Dupont Pennsylvania.
Send comments to Honorable Edward Zurek. Council President of Dupont, 411 Front Street Dupont Pennsylvania 18841.

Pennsylvania_..... Edinboro. Borough, Erie County. Conneauttee Creek - Upstream of lKnter Hill Road ............ .. 1.185
Upstream of Normal Street- ......... 1.200
Upstream of Chestnut StreeL..- - - ..... *1.203
Upstream Corporate Limi.ts......... 1.204

Tributary A . Downstream Corporate Limits (Rirst Crossing) ....- 06
Upstream Corporate Limits (First Crossing) #..... 1.212
Upstream Corporate Limits (Second Crossing). _ _ - %219

Maps available at the Munipal Building. 124 Meadville Street Edinboro. Pennsylvania.
Send comments to Honorable David A. Crawe, Manager of Edinboro, 124 Meadville Street, Edinboro. Pearsylvtama 16412.

Pennsylvania Er..... ..... plata, Township. Lancaster Cocaico Creek - Legislative Route 38060 upstream.. ............... *309
County. Middle Creek Road 4313

Sayer Road - .319

Rettewrill Road upstream_.............. *328
Confluence of Indian Run . .......... *,,'45
Mohers Church Road upstream-.. - ......... 353
Garden Spot Road upstream -357

Indian Run. __ Confluence with Cocaico Creek................. 345
Approximately 850 feet upstream of Trout Sun Road . . .348

Maps available at the Ephrata Township Buding.
Send comments to Honorable Robed D. Staer, Secretary of the Township of Ephrata. R.D. 4, Ephrata. Pennsylvania 17522.

Pennsylvania- .... .. Greenwood, Townshp, Perry Juniata River_-_______ Downstream Corporate Limits.......... '390
County. Extenson of Legislative Route 50001......

Corporate Limits downstream of Millerstown
Corporate Limits upstream of Millerstown.......

Cocolamus Creek............... Approximately 2,200 feet downstream of the confluence of Pfoutz
Valley Run.

Upstream State Route 17 ....
Upstream side of Legislative Route 50042- ...............
Upstream Corporate s .... ........

Maps available at the Office of Mr. W. N. Zeders, Township Secretary. MD. 1, Mlerstown, Penisylvama.

Send comments to Honorable Kenneth Bonsall, Chairman of the Greenwood Board of Supersors, R.D. 1. Box 278, Mifferstown. Pennsylvania 17062.
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Proposed Base (100-Year) Flood Elestfone-Cwinued

#Oepn in
feet ab.ve

State Cntltowco y Source at o{ LW
in feet

Pensy-a - Hedbe -Buc AI9gVy Cters Cn D.. . owxu- Cporsw Lth _ *70
Coty. Wanut stet mded) *782

Upakearmol Stale Rote 50 *78
Upstream of 2nd Street *M1S

TidSkeet (Exled *785
Fotavit Street (ExiendedM -Mh

Map ava -at the Oftce oa the Tax Colector. 1642 WakYut S et. H6&d @M Pei w ivaAaWe.

Send conments to Honorable James Marr. Counci Pres 1631 RProad Sleet. HeeeZ POMMM 1510L

Pennsyaha LM Wiage, f.Btooh County. Trbutay to FI'nMi Creek -_ Dwntre m 0 Cow1e Badge "1.16
Dostrebm of North Man Sreet Bridge .1202
Doe*Ar of DoW Street Brxge .1220
Upsteam of Fsee sweet Bridge .1.258

Maps walable at the residence of Mrs. Rita Nacuich. Secretary o MI V1ge. Souh Mane Swt*. IM Vag. Pw wA

Send comtments to Honorable James Nacuich. Mayor o Mi V e. P.O. Box 29. MII Wage, Pemeq4.wi 16427.

Pennsyir - .... sown. Borough. Peny Jurt- Fver_ _ , Downmtream WoIrte "Is . . .. _"46
County. Aprowmasnay 3.000 eet uptrean o State Route 17 *407

Up*em corporate ktA _ 400
Maps aaiabe at the Laerstown Borough HaL

Send comnents to Honorable Paul Graybit Counci Presiden P.O. Box 235.313 Eat Suxbxry Sweet MArslown, Pwwwy4v 17062

Penn ..a.r.a. MountvyNeBorouhLancater SkdderRun_ Downe Corpowr ..ts___________
County. tUpstream of man skreet (State ROute 46z) .372

Deviqukewa oif Se*- %68
UpWasm Corporat Lkws .92

Maps available at the Mounttille Borough HaL

Send co mnents to Honrable John R. Eby. Council Presdet 19 North Manr Sket Mm . Pewm -ia 17554.

Perwsfivansa - Pittston.Townstep.Luzarne Ml Creek UPek-e Pwrk4vauinpilt KC CAam).16)
County. Upeo.tea PRNt Road _ _ _ _ .S

Upem~t Dm _ _ __ _ _ __ '

4lotey4.500 tgpeweam of cam *,2
Cois Do aituern Corporate L.-__"_

Dostean Ptte Road * "91

UpekeM Corporaae L tr tsN-U- *2
Maps avaMilbe at he Muruopel Bulcn. 421 Broad Street Pittton. Penu*4vele

Send cownewts to Hanorabie An"hoy Attardo, Chemrnen of the PMW Bowd of &upeiors, 421 BOad Skeet PIttsicn. PerdNami 18aC4.

Peonsyeana - Thompsantown. oroh Juntmeta D[ew- ....e,-m Ccexi I.3 423
County. Approneely O00 downstream of Min Sreet & -42S

Upoem of Mean Street rdge *437
Conflenc of Platle HoAw Run- .438
Apptounsely 7W0 tupteern 01 'tatte Hollow Rat conflence~ *45
UW66eam Corporat Lr t_________ *451

Maps aailable at te residence of Mr. Donald Frey. Borough Secretary, Thmionlown, Pe-*l'ie

Send cocanents to Honorable Robert E chman, Coun Presket Thwopeo*a% Pormy4 ea.

Pennsylvarva . Washington Townshvp Er e
County. Upstream asid ot Lay~ '[ad

Approxemtety 9CO 6-'ar!earn at Cram~ Road.
Upstream' Wde 01 C'sne R-- -.

Connewae Aroaatod --q d.*vaa, cI i L'vr HI4 Road
Upstream s"d 01 Pt:"er 114 Road

Croek Upekeari idc F~c* Bo'je 3A- -al ,tCrC up~earn ci
richlr HFA Road.

Tihutay A Approerntaly 400 downsteam cl titaci Dine..
Upstram S44e 04 em's id
PAppowatey 110Y Upstreamu cc Kq~iac:A Cre
Approautt 200 &-rra of Argtig Roa
Upstream side of ~n R:#i.......
Appmrrateiy50utem f Ra

Teblty B8- - Approweaefy in30' car of Lay Fta
UPekeen Wie Of Lar R:ad
Approximately 9CCr t;sr of Lay F:a~i
APPromately 543' cl*s~a of 36rq Roat...
Ap prosornately 180W ao* a- n ci &I k,4g F A
Upstream sWe of Ang Rcad

Maps avaiable at the Washi-gon M a BuI*n, 11800 Edaoro Road. Ent. Panuwse.

Send comrnents to HanoraWe James Skelton. Mayor of Washwgo, R.D. 1, Edboa, Pentweyar 15412.

52419

"1,210
"1,216

'1,222
"1.18O
"1.184
"1.153

°1.204
"1205
1.211
1.222

"12.28
'1,229

1,206
"1211
"1220
"1,220
"1,240
1,252
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Proposed Base (100-Year) Flood Flevations--Continued

#Depth in
foot above

State City/town/county Source of flooding Location ground.
"Elevatlon

In feet.
(NGVD)

PensyNnin. ................... Wattsburg Borough, Erie County.. West Branch French Creek Confluence with French Creek ........... ..... .1,2i
Downstream of State Route 8/Main Street Br*dge . '1,.19
Upstrea m Corporate Un1_ 1,291

Maps available at the Borough Hall, Main Street, Wattsburg, Pennsylvania.
Send comments to Honorable S. Gene Combs, Mayor of Wattsburg, 14400 Main Street, P.O. Box 233, Wattsburg. Pennsylvania 16442.

Ponnsyvana..................... Westeyville, Borough. Erie County Fourmle Creek - -- Downstream Corporate n its ........ *682
Buffalo Road (Downstream) ............................. '98
Buffald Road (Upstream) .705
Rose Avenue (Etended) ............................ 725
Station Road (Upstream) . 749
Upstream Corporate U7ts ........................ '771

Maps available at the Borough Hall, 3421 Buffalo Road, Wesleyville, Pennsylvania.
Send comments to Honorable Raymond Van Horn, Council President of Wesleyvil!e, 2828 East 30th Street Wesleyvale, Pennsytvania 16510.

Pnnsyvan la_. .......... West Donegal, Township Conewago Creek EasL.......... Downstream Corporate U*29 ... ......... ,.......20

Lancaster County. Downstream of Conrail. . . . ....................... "352
Up team of C3............... '350
Upstream of Zeager R.371
Upstream Corporate 3nlta ........................... *05

Snitz Creek . Downstream Corporate Limits. .. ..... , 3D
Downstream of Private Brldge..,. .......... *433
Upstream of Private Brdge ......... *439
Downstream of Bossier Road ... ............ 1.......... 442

Conoy Creek,:... ....-.. ......... Upstream of Stone Ml Rosd.............................. *357
Confluence of Tributaiy No. 1 to Coney Creek ............. .. "31

Tributary No. 1 to Conoy Creek . Upstream of confluence with Coney Creek...._ _ _...- *302
Upstream of Miller Road.......................... '065
Downstream of PrivateRoad................ *377
Approximately 1,600 feet upstream of Private Bridge .............. *3008

Maps available at West Donegal Township Suading.
Send comments to Honorable Christian Miller, Secretary of the Township of West Donegal, R.D. 1,Box 560, Elizabethtown, Pennsyvania 17022.

Pennsyvnia-............... West Earl. Township. Lancaster Cocalico Creek - Approximately 2,950 feet downstream from State Route 772 -.... 300
County. State Route 772 (Upstream) *300

Approxrmately 5,200 feet upstream from State Route 772 _....._.,. 300
Conestoga River..--,...---.......... State Route 772 ................ *208

Log Cabin Road (Upstre20) .. ....................... *209
Approximately 2.900 feet upstream from Log Cabin Road *302

Grofl Cre k__ ________ Confluence with Conestoga Rivr ... ..... *298
State Route 722 (Upstream) ................................. *209
Private Lane approximately 2.150 feet upstream from State Route 772 *302

(Upstream).
Approximately 4,150 feet upstream from State Route 772--..............., 1307'

Maps available at the West Ead Township Building.
Send comments to Honorable Jay C. Buch, Chairman of the West Ead Board of Supervisors, Brownstown, Pennsylvania 17508.

Tennessee . ...---.....- Unincorporated Areas of Cumberland River ________ Just upstream of County 9imits..........'097
Cheatham County. Just downstream of Cheatham Dam. .................... '399

*Montgomery Be Bridge 4.....................~........ '492
Harpeth River- Just upstream of State Highway 49.... ....... .401

Just downstream of Ashland City Road . ........ ......... *429
Just downstream of U.S. H;ghway 70 . ............................. 1483
Just downstream of Louisville & Nashvillo Railroad (Downstream *400

Crossing).
Just downstream of 1-40 (Downstream Crossig) ........................ '514
Just upstream of Rivervtew Drve. .625

.South Harpeth River- - Just downstream of Unnamed Road.6...... ....... '517
Just upstream of County Road . .............. '525

Marrowbone Creek-..................... Just upstream of State Highway 1240................... 40
Maps availtbe at Cheatham County Courthouse, Ashland City, Tennessee 37015.
Send comments to Honorable Robert Pennington. County Judge, Cheatham County Courthouse, Ashland City, Tennessee 37015.

Tennessee- Goodlettsville (City). Davidson Dry Creek... . Intersection of Janette Avenue and Melissa Dnve....................... 450
and Sumner Counties. Intersection of creek and center of Dickerson Pike (U.S. Highway 31 *493

west. 41 and State Highway 11.
Mansker Creek Intersection of creek and center of Interstate Highway--.....-....... 444
Goodlettsvile Outlett Ditch - Intersection of Ditch and center of Louisville and Nashville Rilroad_... #1

100 feet upstream from center of Two Mfie Pike ............ .. 1401
Staters Creek. _ Intersection of Interstate Highway 65 and U.S. Highway *1W.......... '463
Lurasley Fork________ - __ Intersection of Hitt Lane and Utley Dnve. .......................... 460

Maps available at 117 Memorial Drive. Goodlettsville, Tennessee.
Send comments to the Honorable Raymond C. Massie. 117 Memonal Dnve, Goodlettsville, Tennessee 37072.

T Hendersonville (City), Sumner Mansker Creek (Back-water from Intersection of creek and center of Gallatin Pike (U.S. Highway 31E 1430
County. the Cumberland River). and State Route 6).

Madi pn Creek (Backwater from Intersection of creek and center of Jackson Road .................... -430
the Cumberland River).
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Proposed Base (100-Yewr) Flood EkrwfUom-Congwgd

#Depth i
fee above

State City/tovIcouty Source o &ocv Locatin PrXsd

mn feet

Maiiaon Ceek_ _ 100 Oet LgpaieE- from center of LarV Holow PR* "449
WW& Branch ,0 Seat We~rsam kom ce-4n ocounytoed '459
Draknes C kft*KXI of Thirty Road a-d Slop -- *477

30 ea upekewa kom center o( Lag Hollow Pike tCc , Rouge *516
6126).

Drakes Creek Rfght B6a 20 e uptreaum from to e and Nami e k ed_____ "4S
TrtAary No. 1. 50 e" upsram Im mctr d New Sule Wood Rad 1.".7

Draes Creek Filt Ban kiarscion oi Soo h Sun Drive and Wfetiga Place_ 464
Trbuab No. 2. 50 At up*m fron co n er of Shackle ler d Co.a iy RouAe *495

6127).
Drakes Creek Fight Bank 100 " teough O I , 1tcion di YorkWe P ec ad Lounm Lane-. *475

Tributary No. 3.
Drakes Cree Let Bank Tributary 30 "a WW m k0m centr of Calenar Lane 4865

No.1. 40 a o eeof and cenr oTirt Rod _______ 53"1
station , C reek -.. W'arsecdon of creek and am doof L*VgNaa Holow ________ 480
QWbWWW River__ _50 feat w elrea from cent Od IHi De_ 460

50 feat dom*mm from cager of Cd ckory Doa *430
Maps avaiable at P. Box 1570, Hendersonv Tennessee.
Send coxnenta to the Honorable T. W. Patteraon. P.O. Box 1570. Hend rontie Tennesee 3707&

Texas City of Bisop. Nece Counm . Casaa Creak .A. , 300 Set upereem of Migeetl P&cA, Rkged ..- *- "
North Cawna Cpeak - Appromkoety 300 fSet upstem of US 77 B" -53

AM upeem of ,stoul Pacifi Raiga- 58

Maps aailable at City Ha. Blshop Texas 78M4S.
Send comments to Mayo Hobert Dmie, or Ms. kene Rocigu. Cty Admieiaor Cty Hlot P.O. Box 358. B hop. Teas 78343.

Texas city of Brmwnwood. Brown Pecan Bw o, . . ,u do Wkeenm of U.S. - m a e4 ar 87 "1.332
Couy. .ust upeream of A concroe dm1336

Adam Branch JuM daemrta ofi win Ame 1,35
Just doasunm of Coleman Ave "1.50

Tom RA&ma Ce , Ju M ,W rm of U.S. Hpl vy 64 and 87 "1.327
WKS Creekc Jut downstreamt of Agin Avenuge I?=

JWt dommuake of Southemde Seet__ 1.335
Soth VWk Crelk- t do*nk et c Sou ,kl Steet__ _ _ 136

Jumt dowelima of Stephen Austin Drve .133
Trlmfte o W1 Wilk Crel...s. Mdvsu ofe Mor& Sheppard Drnve '1,375

Maps available at City elk 110 South G ,reenlee Bwronwood. T 78601.
Send cnmvents to Mayor W. T. Hadow. or Mr. Wg C. Gray. Cty Marge Cit Hl. 110 South Goiee. Bromwneod. Taxas 76a60

Texas City of Gregory. San Pajrcto DrakeD t, ch - -fpornMel 600 toat doakwa of sawna moat oamg of 2
County. U.S. gh*y 181.

ApW* * 85O led dorsierm o h Sunet Road '3
Shal. Flootlig Area (ondaig). keersecion of NonharandMclCaneyhvenues*3

Maps available at CRy Hal. 30 Ayers. Gregory. Texas 7M368.
Send comments to Mayor Cetestino Fanbraw or Mr. Robert Mncanc City Ad'nialgr . City HA. 30e Ayers, Gro , Texas 783

Texas City of Odern, San Patno Pees Swale -Met downateam of Leeciru Pacific Railroad "71
County. Mt upetren of US lglwmey 77 I/3

Maps aval" at City Hai. 514 Park Avenue, Odem, Texas 78370.
Send comments to Mayor Sanley Webb Ill, or Ms. Billie Joe Tennl City Secretary, O. Drawer AGo Ode. Te s 7370.

Wa,.st*tn ,,ldand (Cty), King County-_ Forbes Crek_ _ At t flerecion of Forbes Creek and ceet of O10M Avenue _. -48
At ta kttersecion of Forbes Creak and caeer of Northeast 100hs *8f

Street (receUP*-en croe 9)o.
Uryastd Cmusgemy Shlllow At the irntersecon of 3rd Siet and Conmir Street .28

Yarow Creek - AIon Yarow Creok 100 et northmee from lnie o creek #I
"Oh Siam Kgtm W&

Maps available at 210 Man Skeet. ktrtand. Wsli;giot.
Send cofmt to the Honorable D. V. HAt 210 Mean SlKeet, Kktknd Waaisglon 960.

Waalhtgton Renton (CPy) Kmo County....-.. Green Rfer______ deaction of ROWr and South Weal 43rd Z..-2
Ceder R_ 100 et upt eam oi kAe ecion rm, . O Way mika . *32

75 Seat Lqpekm at kIersaclon o river and ti secord oang ci "53
the Chcago Wreia. St P"~ and Penck Railroad.

may creel _____ 25 lst downaitm ot fiarecion of creek and kutraal. igamy .36
405.

Ingerseceon d cre and downekem crekig of nrieast 3Is s 6

Spi okCrek____- klft acion ol creak and aoiufest Galy WeI
Black River_...... . 25 loa upslramm of Inersecion of Rver and P-1 Piuasop Staion-_ is

Maps available at 200 Mill Avenue, Southe Rnlon. Waa0,kWeo
Send conients to the Honorable Barbara Y. Shipocti. 200 MIN Avenue. StxrA. RantON. Wauthglon 9W055.
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Proposed Base (100-Year) Flood Elevations-Continued

#DepthIn
foot above

State City/town/county Source of flooding Location ground,
*Elevation

In feet
(NGVO)

Washington.- -... ...... Ridgefield (City), Clark County-. Gee Creek ... 10 feet downstream from center of Divior Street........... *37
Columbia River - Center of MIl Street at approximately 500 feet west of Its Interseotion '24

with Railroad Avenue.
Maps available for Inspection at City Hall, 230 Pioneer Avenue, Ridgefield. Washington.
Send comments to Honorable William Alexander, P.O. Box 608, Ridgefield. Washington 98642.

Wasi ngton . . Tukwila (City), I County - Green River . 100 feet upstream from intersection of river and Interstate Noghway S.. 14
100 feet upstream from Intersection of river and Strander Boulevard- *25

Sprfngbrook Creek_________ Center of South 158th Street approximately 150 feet north of Its Inter. 10
section with the Chicago Milwaukee S. Paul and Pacfic rlroad.

Maps available for Inspection at City Hall, 6200 Soutacenter Blvd., Tuk,,ila, Washington.
Send comments to Honorable Frank Todd, 6200 Southenter Blvd., Tukwila, Washington 98188.

Washington ........ Vancouver (City), Clark County - Columbia River - Intersection of river and center of Interstate Highway 52........... '20
Burnt Bridge Creek - Intersection of creek and center of Levedch Parkway-.. ...... .60

Intersection of creek and center of Devine Road..-. - -- "15
Maps available at City Hall. 210 E. 13th Street, Vancouver, Washington.
Send comments to Honorable Jim Justin, 210 East 13th Street, Vancouver, Washington 9660.

Washington ................. City of Westport, Grays Harbor.- Pacific Ocean...... Along Western Coastine .
Grays Harbor Entrance. Along the northern corporate tinn19......... .......................... *l9
South Bay., At the Intrsection of Pacific Avenue and the Levee..... ......-. *10

At the intersection of First Avenue and Dock Street.............. ... '10
The irdersection of Spokane Avenue and Montseano Stroot......... 10

Grays Harbor Entrance - The intersection of West Haven Drive and Core Streets At circle at the end of RevetmentDre.....I

At the Intersection of Harbor Street and Second Avenue-... I

Map aVailable at Office of Clerk Treasurer, City Hall. 505 N. Montseano Street, Westport, Washington 98595.

Send comments Major Engle or Ms. Bertha Wilcox, Clerk Treasury, City Hell, P.O. Box 505, Westport, Washington 98595.

Wi scnin ............................ (C) West Allis, Miwaukee County. Root River-,,_______________ About 700 feet downstream of West Morgan Avenue ........ ..... *720
Just upstream of West Morgan Avenu.......... .... , . 731
Approximately 200 feet downstream of West Uncoln Avenue *........ 750

Hale Creek...... Just ownstream of Parkway Road ................................ *73,5
Approximately 2100 feet upstream of West Cleveland Avenue ...-...... *737
Approximately 3300 feet upstream of West Cleveland Avenue ...... *730

West Branch Root River.- 500 feet upstream of West Oklahoma Avenu .................. '798
ApproxImately 100 feet downstream of South 124th Street .-........ *750

Maps available at West Allis Engineenring & Planning Department, City Halt, 7525 West Greenfield, West Allis, Wisconsin.
Send comments to Honorable John F. Barlich; Mayor. City of West Allis, City Ha 7525 West Greenfield, West Ais, Wisconsin 53214.

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804,
November 28, 1968), as amended (42 U.S.C. 40001-4128); Executive Order 12127, 44 FR 19367)

Issued: July 25, 1980.
Gloria M. Jimenez,
Federal Insurance Administration.
[FR Do 80-23844 Filed 8-60;, 845 am]

BILLING CODE 6718-03--M

44 CFR Part 67

(Docket No. FEMA 58741

National Flood Insurance Program;
Proposed Flood Elevation
Determinations
AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below and proposed changes to base

'flood elevations for selected locations in
the nation. These base (100-year) flood
elevations are the basis for the flood

plain management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).
DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local cuculation in each
community.
ADDRESSES: See table below.
FOR FURTHER INFORMATION CONTACT.
Mr. Robert G. Chappell, National Flood
Insurance Program (202) 426-1460 or Toll
Free Line (800) 424--8872 (In Alaska and

Hawaii call Toll Free Line (800 424-
9080), Federal Emergency Management
Agency, Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for
selected locations in the nation, in
accordance with Section 110 of the
Flood Disaster Protection Act of 1973
(Pub. L. 93-234), 87 Stat. 980, which
added Section 1363 to the National
Flood Insurance Act of 1968 (Title XIII of
the Housing and Urban Development
Act of 1968 (Pub. L. 90-448), 42 U.S.C.
4001-4128, and 44 CFR 67.4(a).
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These elevations, together with the any existing ordinances that are more These proposed elevations will also be
flood plain management measures stringent in their flood plain used to calculate the appropriate flood
required by Section 60.3 of the program management requirements. The Insurance premium rates for new
regulations, are the minimum that are community may at any time enact buildings and their contents and for the
required. They should not be construed stricter requirements on Its own, or second layer of insurance on existing
to mean the community must change pursuant to policies established by other buildings and their contents.

Federal, State, or Regional entities.

The proposed base (100-year) flood elevations for selected locations are:
Proposed Base (100-Yea) Flood Elevations

#Depth n
lee above

State c lty/lownlcouly Sourcef rodirg Locaf on 9grL
13evaonIn Meet
OXgot

A ... City of Futtondale. Jefferson Fle Mle Creek_______ Jot upstrm ,l corporate k . *498
County. Jut upream of LS Ivel US. ..... "509

BtIG& Creek Ju'usen iSot - 497
Jul dowckalm of Now Cadle road _ _ _515

Maps availbe at Cty Hall. 1005 Wallkers Chapel road. Fionde, Alabirm 3506a.
Send comments to Mayor James Arwood or Cty Clerk. Milon Stuckey. City Hal, P 0. 378. Ftondae, Alsibw 35068

Arkansas City at Greenrrwood, Sebas ian Vache Gram. Creek - Applxoia y 150 fe upp n' of Ro"t. i0 *488
couty. Appronably 400 lee upstrena of Roule 71- "493

H.eai-lli Creek - Just dow"skeen of Arlarisas Route 10 °491
Just k c Dn,,er e_ :r____5__

Healer ju -gs upsteam of karita 71 *506
Maps available at City Hal 101 North Aster Street Greenwood. Arkansas 7296
Send Comments to Mayor T. P. BROWN OR Ms. Bobblie Jones, Recorder of Dead . City Hak PD. Bcx 206. Greenwood. A e 72936

C Dixon (City), Soano Couty 1 Dkson Cre* _ At blerreclon of North Ft Siee and Skatd Avenue -_ "61
At itermobon of Ibt Almond Sieed arid Wedt H Skeet - -63
aifrtsecto ol Norlh Was ,rlon Skee and Park Dr e"# .11

Maps avalable at City Hall. Dept of Pubic Woaks. 600 East A Sre, Dixon. Calomi.
Send comments to the Honorable Manme Burloriloram 600 East A Sied. Dion. CAeorm 9620.

Caiorn.. Rio Vist (Cty). Solano County. Sacramen o Rie.r... kiersecion of iver and canter of Slale .Kloiny 12 .8
Marn Creek 100 feet upake, from center o Second .9'
Mana Creek Trbutay - 100 fle upsen from corporatie kits #1
Industrial Creek _______ 100 fet downseam from center of SL Franca Way "13

Intersection of crek and center ol SL Frarca Way #2
Maps available at City Eng. Office. City Hall. 1 Main Street Rio Vt. C94oits.
Send comments to the Honorable Milton Wallace. I Main Street. Rio VWa Callonia 94571.

Illinois (V)Boomund DuPage Couny Sprn Brook Cre . Just dowrlum oMedneh- The.La i Road_ _75
Just upskeam of Cicti Av __ ,__ 714
About 40 fle up*m f Foser Avue __726
Au upoean of piNate dwe (about 520 et upetremr ot Fomer '729

Avene).
Wet Branch Tribty 1o Sping About 200 t rea of corifence wth Sprng Brook Crnek- 72

Brook Crek.
About 120 fd dowikalenm of Maple Aveeue '740
Abo 250 fet dowekem of Lake Set "750

Maps availbl at the Engineer's Off*ce Viage Hal, 201 South Bloowigdae Road. Bloominbgdale. Wnoi.
Send comments to Honorable Sam Tenuto. Vlage Presidert V e o Btoo n .de Vimp HA 201 South Bloomingdale Road, Bloomn . KIols 60106.

ffllos MV)Eldred. Greene couty-, Hurricane Crek_____ At doAunt corporate kni _________ 443
About 700 "4e downtkem BkA Sket_ 446
Juat doeekeern Mutl Sk_ .449
Al upes n coporals b_ '452

Inois R r _ _ _About 0.75 nis dowiveen ,Sae UNouts 106 ('est of Mapie Street '443
Norh ol Locust Skeedt

Maps available at Eldred Post Office, Eldred. Iltinols.

Send comments to Honorable Glenn Jones. Vige Presid nt. Villg of Eke. Vlage Hal, E8red. KIno 6M7.

Illinois (V)Justice, Cook County.. Justice Dch_ _ Downskeam crporale knts_57
About 600 leet upstem Bwens S.l '60O

71st Sftret D4h _ At mouth at SAey Dranage arsd hip Ca_ _ _581
About 100 ",e upeem lKrnoe Ceka Q9f Ro50
Uslkem caooralim liW '54
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Proposed Base (100-Year) Flood Elevatlons-Coninued

#Depth In
foot above

State City/town/county Source of floodirg Location ground.
*Elovatlon

In foot
(NOVO)

Des Plaines River Diversion Within corporate limits .. '590
Channel

Maps available at the Village Clerk's Office, 7800 Archer Road, Justice, Illinois.
Send comments to Honorable Edward C. Rusch, Village President, Village of Justice, 7800 Archer Road, Justice, Illinois 60458.

Indiana. ................ (") Bums Harbor, Porter County- East Arm Little Calumet River- Downstream corporate 1mit................................,. S90
Just downstream of State Route 149-.... .................... , '00
At upstream corporate E1mit .613

Lake Michigan - Shoreline..-... .............. ......... ,, '64

Maps available at Bums Harbor Town Hall, R.R. #1. P.O. Box 155, Chesterton, Indiana.
Send comments to Honorable George Smith, President of the Town BoardTown of]Bums Harbor, Burns HarborTown Hall, R.R. #1, P.O. Box 155, Chestorton, Indiana 40304,

Indiana ....... (C) Elwood, Madison County- Big Duck Creek __________ At South P Street .... ....... ..................... *843
Just downstream of South 9th S*eet.......... ............. ,. *850
Just upstream of North C Sreet ...... ...... *855
About 1,700 feet upstream of North 20th Street, 1856

Little Duck Creek...________ At southern corporate limits 850
About 200 feet downstream of South J Street ..................... *855
About 600 feet upstream of South 28th Street-.. . ........ ..... 5

Maps available at the Mayora Office, City Hall, 1601 Main Street, Ehvood, Indiana.
Send comments to Honorable Webb Moms, Mayor, City of Elwood, City Hall, 1601 Main Street, Elwood, Indiana 46036.

Indiana.... . - (T) Frankton, Madison County. Pipe Creek ... About 630 feet downstream of Conrail. .................... '821
About 240 feet downstream of Conrail- 122
About 200 feet downstream of Washington Street -..-, *823
About 100 feet upstream of Washington Street. ............... *824
About 0.72 mile upstream of Washington Steet.,.*825

,Maps available at the Clerk's Office, Town Hall, 1208 Penn Street Frankton, Indka.
Send comments to Honorable Lany Whetsel President of the Town board, Town of Frankton, Town Hall, 1208 Penn Street Frankton, Indiana 46044.

Indiana ......... (C) Michigan City, La Porte Trail Creek ...... At mouth at Lake Michigan -. . '504
County. Just upstream on Springland Avenue 9............................. '59

Just upstream of Michigan Avenue ..... ...... .......... "603
Deer Creek- - - At mouth at Trail Creek................................ *00

Just downstream of Golf Course Red.................__0.. 09
Just upstream of Golf Course Road............ .................. '010
Just downstream of Meer Road0......................... '034

Otter Creek _ At mouth at Trail Cre .... ............... "92

Just downstream of Karwick Road _00,, 60
Just upstream of Karwick Road4......................... '014

Beck Ditch..._____________ At mouth of Otter Creek ... ......... 'e............... 90
Just upstream of Karwick 'odo..................... ......... fl00

Lake Mchigan Entire length of community along Lake Michigan...-- -----....------- A........ '504
North Branch Deer Creek __ About 600 feet upstream Wamike Road ................................... '010

Just downstream of private road (about 1,900 feet upstream Warnke *022
Road).

Just upstream of private road (about 1,900 feet upstream of Wamke '020
Road).

About 1.800 feet upstream of Chicago South Shore and South Bond '034
Railroad.

White Ditch... .. . About 1.100 feet downstream of confluence of Kimball Ditch....... '607
Just downstream of Grand Beach Road. _010
Just upstream of U.S. Route 12-.... ..... .............. f322

lmbafl Ditch - At confluence with White Ditch 'O.......................... 08
Just upstream of Duneland Beach Drive ..................... *608

Kintzele Ditch.. ..... .. Just upstream of County Line Road--..._ '017
At confluence with Stiebel Arm*..................... ........ '8

Stnebe Arm ... . Just upstream of Hihchcook Road *G)..................... 9
Just upstream of EarRd .. . ............... *20

Just upstream or Louisville and Nashville Railroad (southern crossing) 1042
Maps available at the Planning Department City Hail. 100 E. Michigan Boulevard, Michigan City, Indiana.
Send comments to Honorable Clifford Arnold, Mayor, City of Michigan City. City Hal, 100 E. Michigan Boulevard, Michigan City, Indiana 46360.

Iowa- .... Cambridge, City, Story County, South Skunk River______ Downstream Corporate Limits .... _'849
Confluece of Ballard .re -- 851
County Trunk E63 BrdCe .......................... *852

Upstream Corporate Umits,................. '853
Maps available at the City Hall, Cambridge. Iowa.
Send comments to Honorable Donald Wilson, Mayor of Cambridge, P.O. Box 583, Cambridge, Iowa 50046.

Loulsiana ...... City of Jennings, Jefferson Das East Grand Manais Ditch Just downstream of W. Division Street ................. .. '13
Parish. Just downstream of Elevated conduit of the Tiptop CanaL._ _ '17

Northeast Ouffall Ditch Intersection of Fifth Street and Hickory Lane Extended - - 11
(Backwater flooding from
Bayou Nezpque).

Southeast Outfall Ditch
(Backwater flooding from
Bayou Nezpique).

Just downstream of U.S. Highway 90 _ .....

Mapsavable at City Hall, Broadway, Jennings, Louisiana 70546.
Send comments to Mayor Melvin Gramin or Mrs. Sadie Manuel, City Clerk, City Halt, P.O. Drawer 1249 Jernnigs, Louisslan 70598.

52424
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Proposed B&H (100-Yer) Flood E1evaUona-C0nrdniui

#Depth n
feet above

State CKltown/cuty Sour.€iflooc Location 9-M&
"Eeveaon

i feet

Lousana. Town of Lake Arthur. M owEne Shor _ _ _ Adhur - 7
Das Palish. ikterCson 01 Kelgg ad sod% Ste .

Maps avalable at Town Hal, 102 Arthur Avenue. Lake Art". LoUieana 7054.
Send comments to mayor Harry Kratzer, Town Ha. 102 Arthur Avenue, Lake Ahur. ai e 7049.

Lotaslana_ ...... Town of Pln Dee.ing Boseer tle Cypres Beyou - Just downstrea of St. Louis Smutvestem iawey *261
Parish. Just pe M of May Le S.ee"264

Just u4streW of orth : "272
West Fork of Ite Cypress Just up wn of Ma.ues S re _263

Bayou. Jut do nrneem of Loutia Highway 3 .267
East Fork of Lde Cypess Bayou Jut dwn trearn of hGkr Stre_ .260

J.kt doweutrear of Lynch Street_-2w
J. st upaireini of Vance Averue m __"_269

Meps waable at City HaIl. Corner of Arkansas and Palmetto, Plan Doleg. Louimsa 71264.

Send comments to Mayor Leon Sanders, Jr. or Ms SalNy Chandler. City Clark. Coy Ha P 0. Boc 426, Plan Doeig. Louisiana 71264.

Maine Casco, Town. Qimbedand Songo RiFvr - Confluence wit Sebgo Laka e__2M8
County. Conkwece of Crooked ier M272

Crooked avor Corei vioh Songo River "272
Up wn We of Songo Locks Road _274
Uperee We of US. Routs -0l "264
W- Cooat LsUnts _ "291

Sebego Lake - Enitre Soe witt-n Corprat Lnits _ _ _ _ .268
Maps avalble at the Town Office. Casco, Mane.
Send comments to Honorable Dave Me. Town Manager of Casco% Town Otce. Cco, Maie 04015.

Maine Dayton, Town, York County- co Rver Lp r U D nAdfrd Corpcrae 70
Downstream Skeleon Slabon Dom '76
Upsinm Skhon St Dm *, "12

Cooks Brook - - I m Dwrn uDe _ _ _ _ _ _ 190
Upstream Dyer Rod _ 192
700 dowitrea of Clarks U Own_____________ '201
U ern Clerk MR Din___________________
Upeteer Route, 5_________________9__
Upstream Diyty Waletwor C-poUrT_ "246

Maps aeble at tie Town Offices. Route 35. Dayton, M&Wn.

Send comient. so Hoxabie Dvd HN. Ctharman of the Boird ol Selecmen of Owon. Town Oftcs. Deylon. Mane 00)

Maine Raymond, Towm Cunberland Sebego le _ _ Entie Shism wthi fnthe Town of Raymond , '268
County. Pwth Pond__ En" Sorie whn the Town of Raymond- "279

Crewt Lake_ Et Short" wd' the Town (Raymd '279
Maps are avalabe at the Raymond Town Offic, Raymor Maine.
Send omrments to Honorable Certto E. Edwards, Chairman ci the Board of Selectm of Rapmond Town 0160ee Raymond. Mane 04071.

Maryland Crsred. City. Somerset County- Choeepe Bay - C.-e Ei ee of C4 0

Maps avalable at the City Hall, Min Street. Cisteld Meiarnd
Send comments to Honorae Charkes McCeriaha Mayor of Cnleld. Ciy Hal. Main Ste Cr kld. Ma'niwd 21817.

Masachusets - Yarmouth. Town, Barnsteb Cape Code Bay - LU Crek_ _ ..... _ _ _ _11
County. Chase Goden Cr :" '10

Nantck Sound - _ LeWABayS '10

Basn Rier UCnance with Nantucet Sound _10

Fom Pond _5
Poramnive Confluece eviih Herrbu1mSoud_ ___________ '10

I Swan .9
Certain areas of the cornmuity are subject to flood with velocity (wae acton). See maps for detigWed Zones V3. . Va. and V2.
Maps avaiable for review at the Town Enneerq s Office, Town of Yarmoth, Town Office, Sout Yarmwvt Massachusetts 026.

Send comments to Honorabl Arthr Luke, Chairman of the Board of Selectmern of Yaorovti Yarmouth Town Office, Scuth Yarmoutt% Massoactasetta 02664.

M ihiga Harrison (To eship), Macomb Ckl nto Rier .. .e..c.o-. ... . rto n R r and cen ter ar e fkgt y 4 -- 581
County.

Clton Ps SP,**" kft6ctn o Ck*n Re SP*ey ad ce We k0 e ftaK Way 'S0
94,

Lake St. Clai- kniorecton of Corigir Bay DrWi and North Rivr R-oad - *'579

Maps madib" at Towns*p Hal, 381S1 L'Anae Cre Mountt Clment.. Michigan.
Send comments So the Honorabl Dvd Mercer. 38151 L'Vse Craume. Mount Clem, Mc a 48045.

Micigar, (C) Ialey Ct. Lapeer County North Branch Be River - About &0 f downstream Grand Tru* Western Rzad (rw .801
eaSn corporate kit).

Jut ups rean State f 9g1we 2t (ivr p0at cdrvwft)a '810
About 100 ket upstreaen Grand Trnk Westem Rahoed (veir west- '816

emCorporate kfert)
Maps avalabl at City Hal. 150 N. Mein S"kt Wray City. Wkihgan.

Send comiments to Honorable Statey Me"al. Mayor. City o kniay Woy City HW. 150 Nt Man Street kriley 0oy Metsga 4m"4.

5245
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Proposed Base (100-Year) Flood Elevatlons-Contnued

#Depth In
feet abovO

State City/town/county Source of flooding Location ground.
'Elevation

In foot
(NGVD)

Michigan..... (C) Rochester, Oakland County. Clinton River_ About 150 feet downstreamn of downstream corporate limit *III 'i
Just upstream of Diversion Street ... .................. .730
Atthe upstream corporate limit.- 1....... . 731

Paint Creek________________ Mouth at Clinton River...................... '718
Just upstream of Second Sreet........ ............. *723
Just upstream of Rochester Road. ..................... '142
About 1,300 feet downstream of Ludlow Street ...... ........ '757
Just upstream of Ludlow Street ...... ............... *763
At the upstream corporate imiL.. . .*770

Sargent Ceet . At the confluence with Paint Creek_ .... ......... '165
At the upstroar corporate 1i......1775

About 800 feet upstream of corporate 1mit.......................... 778
About 1,150 feet upstream of corporate lmlL. ...... 184

Maps av/lable at City Halt. 400 6th Street. P.O. Box 10. Rochester. Michigan.

Send comments to Honorable Kenneth A. Johnson. City Manager. City of Rocheste, City Hall, 400 6th Street, P.O. Box 10, Rochester, Michigan 48063.

Michigan ... .. (Twp.) Sumpter, Wayne County- North Branch-Swan Creek - About 100 feet downstream Judd Road6..................,. 0648
About 300 feet upstream Sumpter Road- *670
Just downstream Elwell Road .............. .... '678

Maps avevlabte at Sumpter Township Hall, 23480 Sumpter Road. Bellevile, Michigan.

Send comments to Honorable Robert Demsk. Supervnsor Township of Sumpter, Sumpter Townshp Hall, 23480 Sumpter Road. Belleville. Michigan 481t1.

Minnesota.. (C) Dilworth, Clay County-.... _. County Ditch 41 . Downstream corporate tmits.............. -07

Upstream corporate limits.. _ *9l1
County Ditch 50.. Downstream corporate limits9......................... *06

Upstream corporate tiits.. . ..... *912

Maps avalabte at City Hall, 107 Center Avenue East, Dilworth, Minnesota.

Send comments to Honorable Arlo Brown, Mayor City of Dilworh. City Halt, 107 Center Avenue East Dliworth, Minnesota 56529.

Minnesota... (C) Greenfield. Hennepin County. Crow River - At downstream corporate limit '004
About 2.000 feet downstream of City of Rockford northern corporate '912

rE.it.
About 400 feet upstream of City of Rockford southern corporate limit. 1O1

South Fork Crow River. _ At confluence with Crow River ----- -918
At upstream corporate Omitt............ '919

Maps avallable at the Office of the City Clerk. City Hal. P.O. Box 418, Rockford, Minnesota.

Send comments to Honorable Gerald Schleif, Mayor, City of Greentield, City Halt, P.O. Box 418. Rockford Minnesota 55373.

Mlnneote.. (C) Hanover. Wright County- Crow River Downstream corporate lnits- ,891
Just downstream from dam . .......... . '899
Just downstream from County Highway 123..-...-. .... *02

About 4,800 feet upstream of County Highway 123 - .. '90$

Maps available at City Hall, P.O. Box 406, 11250 Ffth Street. Hanover, Minnesota.

Send comments to Honorable Immanuel Bursch. Mayor. City of Hanover. City Half, P.O. Box 406,11250 Ffth Street NE. Hanover, Minnesota 55341.

Minnesota. . (C) Melrose, Steams County - Sauk River. About 300 feet upstream of eastern corporate lmiL.. . ....... ' 1,169
Just downstream of Dam.. .......... 1,192
Just upstream of Dam ... ,202

Approximately 1,000 feet downstream of northwestern corporate mis .1"03

Maps available at the Office of the City Clerk-Treasurer, City Halt. 225 East 1st Street North, Melrose, Minnesota.

Send comments to 1onorabla Theodore Trna, Mayor. City of Meirose. City Hal. 225 East 1st Street North. Melrose, Minnesota 5352.

Minnesota , (Uninc. Sherbume County - Elk River- At City of Elk River western corporate limit.. .............. '882
Just upstream Burlington Northern r.road. ............. *900
About 200 feet upstream County Highway No. 15I 913
About 100 feet downstream County Road No.43 ............ '923
About 200 feet downstream County Highway No. 5 '927
Just upstream County Road No. 73...................... '904
Just upstream County Highway No. 11 . . 939
About 900 feet upstream County Highway No. 4 ..... '947

Mississippi River___________ At City of Elk River western corporate limit.........'873
About 14,400 feet upstream City of Elk River wetom corporate lits. '883

Big Elk Lake :- .. ... At Shrerhe . . ... D......... ... "O

Rush take - Atsrern .............................. '96• No

Lake Brigga At Shoreline ........ *908

Lake Julia _____________ At Shorelne-.................. ............................................ '060

Maps available at the County Auditor's Office, Sherburne County Administration Buldinc, Elk River, Minnesota.

Send comments to Honorable Lyle R. Smith, Chairman of the County Board, Sherburne County Sherburne County Administration BuildIng. Elk River. Minnesota 5330.

Missouri.... (C) Neelyvile, Butter County- Poplar Bluff to Coming Landward Just north of Hart Street and 800 feet west of Old Highway 7. *a2
Right Overbank Floodway.

About 900 feet south of Hart Street to about 0.5 mite north of County '301
Highway 270.

About 0.5 mile north of County Highway 270 south to 700 feet north '30D
of Highway 270.

Between Circle Drive and southern corporate limits_ 300
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Proposed Base (1O0-Year) Flood Eeatkon&-Contl1oed

#feptin" fedt aboya

State City/iowrncomty Souroa of flooing Locabon Wound.
.In
in leet

Boeten Mader Sket and Cotxty HImay 26s 3"0D
Jt f9 W Coxy -Wo 271 Aeoulftnm caorlimt-'30
Eat of Muou Pacc Pafted and irM of Om eL.-..--- 30
Soul of Conf Skot end md CC Old Koheay 67 at the corporaf. '300

East of 1466o x Pad& Rilroad W4nd t aof~ Owen Shtad.......... .3011
Maps availe at Cky Hak. P.O. Box 66, Neey~vV MissourA
Send commerts t0 Honor Ralph 0. Shelton, r., Mayor. City l N CU Hal. P.O. Bee 6. HolI.aoiz 6364.

Mlsaowxl. (C) Troy. Lincoln Co-n _ WWV ob Branh-..... . DO OW =W060 __ _ __ 516
UP*- Corporals WAS "20

Sudan Creek AoA OW la do" , w of Lkc& 0rU_ "498
Abo.A 740 let WWOM of Llool DeAe '504
JW downeire ra Old Moscowl *I Rood__513
About 440 let uLenr o Old o5 Road_ _17
Abodt 2.00 fee upmwas ' Ma St t _ _ ,541

Town Braxh Crelk ,_ Abot ft0 do tramt of US. ig ay 61 "474
Just downen, of US. l Sh t .1 *478
AboLt 360 lt rwelrer of U.S. -rghmwy 61 '485
Au &PWm of SM ighway47 491
Just 6ioqwnaol East cherry Ste *492
Jus L"4M01Ltooh 502
About 350 toot Lqepe of~ abdwoned hi:ge 508

_M"e ZOOO hot Moern of abanone brld;Ia '521
Maps avalale at City Hal, 451 Mai Street. Troy. klsot.
Send comments to Honor"bl G. Howard BrxgA~ Myor. Olly ol 1Moy, CM HaL. 451 Main Stou. TMay WisxAs 63379.

(National Flood Insurance Act of 1968 (Title XM of Housing and'Urban Development Act of 1968). effective January 28. 1969 (33 FR 17804.
November 28. 1968), as amended; 42 U.S.C. 4001-4128 Executive Order 12127, 44 FR 1937; and delegation of authority to Federal Insurance
Admnustrator)

Issued: July 25, 1980.
Gloria K. Jimenez,
Federal Insurance Admimstrator.
[FR Doc. 0-38 Filed 18-6-8f M am]
BILLING CODE 6718-0S"

44 CFR Part 67

[Docket No. FEMA- 5875]

National Flood Insurance Program;
Proposed Flood Elevation
Determinations
AGENCY. Federal Insurance
Administration, FEMA.
ACTION: Proposed rule.

SUMMARY. Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations m the
nation. These base (100-year) flood
elevations are the basis for the flood
plain management measures that the

community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).
DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule In a
newspaper of local circulation in each
community.
ADDRESSES: See table below.
FOR FURTHER INFORMATION CONTACT.
Mr. Robert G. Chappell, National Flood
Insurance Program (202) 420-1460 or Toll
Free Line (800) 424-8872 (In Alaska and
Hawaii call Toll Free Line (800 424-
9080), Federal Emergency Management
Agency, Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (10-year) flood elevations for
selected locations in the nation, in
accordance with Section 110 of the
Flood Disaster Protection Act of 1973

(Pub. L 93-234), 87 Stat. 980, which
added Section 1363 to the National
Flood Insurance Act of 1968 (title XIII of
the Housing and Urban Development
Act of 1968 (Pub. L 90-448). 42 US.C.
4001-4128, and 44 CFR 67.4(a).

These elevations, together with the
flood plain management measures
required by Section 60.3 of the program
regulations, are the nmmum.hat are
required. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State,-r Regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on exsting
buildings and their contents.
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The proposed base (100-year) flood elevations for selected locations are:
Proposect Base (100-Year) Flood Elevations

#Depth In
feet above.

State City/town/county Source of flooding Location ground.
*Elvatlon

In feet(NGVD}

New Jersey ................... Atlantic Highlands, Borough. Sandy Hook Bay-...... Enti shoreline ........................................... '12
Monmouth County. Tidal flooding on Wagner Creek downstream from upstream corporate 112

limits.
Tidal flooding of Many Mind Creek downstream of State Route 36..- 12

Maps available at the Office of the Borough Clerk, Atlantic Highlands, New Jersey.
Send comments to Honorable J. Leonard Clark. Clerk Adnnlstrator of Atlantic Highlands, 100 First Avenue, Atlantic Highlands, Now Jersey 07716.

New Jersey Deerfield, Township. Cumberland Maunce River.... Downstream Corporate Urnts .................... ............. '39
County. Upstream Corporate Unmits ............................. '35

Maps available at the Municipal Building, Deerfield, New Jersey.
Send comments to Honorable Anthony Stanzione. Mayor of Deerfield, P.O. Box 327. Municipal Building, Rosenhayn, New Jersey 03352.

New Jersey ....... ......... Township of Harmony, Warren Delaware River-...... Downstream corporate limits ....... ..... ................. *202
County. 4.000 feet upstream of corporat lmits...........................

At Conrail Blidge 2,280 feet upstream of corporate limits .....
Confluence of Buckhom Creek__--__- ..........................
At 2nd Conrail Bridge 42.350 feet upstream of corporate limits
1,650 feet upstream of 2nd Conrail Brldg3 .....................

Lopalcong Creek- Downstream corporate rimits... ..................................
At dam 70 feet upstream of corporate imits..............................
1,400 feet upstream from corporate limits. ...........................
400 feet dovmstrarn from County Route51.............
At County Route 519 ...........................................

At private road 1,000 feet upstream of County Route 519 ....
At private road 2000 feet upstream of County Route 519
1,000 feet downstream of Decker Road. ................................
400 feet downstream of Decker Road ............................
Upstream side of Decker Road.
800 feet upstream of Decker Road...............................
H tman Drive .............. ........................
800 feet upstream of Hartman Drive ..........
1,400 feet upstream of HartmanDre........... ..

1.800 feet upstream of Hartman Drive ............ ....................
1.400 feet downstream of Harmony Brass Castle Road.......---
800 feet downstream of Harmony Brass Castle Road. .
Approximatety 300 feet downstream of Harmony Brass Castle Rod...
Allen's Mnf Road . ..........................

270 feet upstream from Allen's Mill Road. ............................ ,
Bucktom Creek-- _ - At confluence with Delaware River..........

1.000 feet upstream of Hutchison State R
2.000 feet upstream of Hutchison State Road...............
1,500 feet downstream of Reeder Road ........
300 feet downstream of Reader Road..................

Tributary No. 1 to Buckhorn
Creek.

A t Reeder a . ........... 4
'1.100 feet upstream of Reader Road .... .....
2,500 feet upstream of Reeder Road
2000 feet downstream of Roxburg Station Road ...... ............
At bonfluence of Tributary No. 1 to Buckhorn Creek.........
At upstream corporate limits .....
At confluence with Buckhorn Creek ........... ................

200 feet upstream of confluence with Buckhorn Creek.....
200 feet downstream of County Route 519 ............
At County Route 519 and Hill Road ......... ...........
300 feet upstream of County Route 519 .............................................
600 feet upstream of County Route 519 ....................................
700 feet upstream of County Route 519 ........ .................
800 feet upstream of County Route 519 .............................................
900 feet upstream of County Route 519 .... ..........
1.000 feet upstream of County Route 519 . ................... . .-
1.100 feet upstream of County Route 519 .........................
1.200 feet Upstream of County Route 519 ............................
1,300 feet upstream of County Route 519 ..... ............... .
1.400 feet upstream of County Route 519 .............................
1.500 feet upstream of County Route 519 .........................
1.650 feet upstream of County Route 519 ..........................................
1,745 feet upstream of County Route 519 .......................................
1.880 feet upstream of County Route 519 .........................

Maps available at the Harmony Township School, Harmony, New Jersey..
Send comments to Honorable J. Richard Collins Mayor of Harmony, Mounted Roqte 12. Phtlipsburg, New Jersey 08865.

New Jersey ....................... Ocean Gate, Borough, Ocean Tributary to Toms River Upstream Chelsea Avenue ................................................................
County. Upstream Point Pleasant Avenue ................................................... '0

Approximately 800' upstream of Point Pleasant Avenue ..................... °0
Confluence with Toms River .... .................... ................... .6

Maps available for review at the Office of the Borough Clerk, 153 East Longport Avenue, Ocean Gate, New Jersey.
Send comments to Clarence G. Cashman, Mayor of Ocean Gate, 153 East Longport Avenue, Ocean Gate, New Jersey 08740

52428
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Proposed Base (100-Yew) Flood EBteans-Conded

* F#Depth ni
feet above

State Cy/town/county Source of flooding Lcadon grounci

in ket:

NewJersey Red Bank. Borough. Moinmoth Naveeink Rver - Along einke shcretite fkkxng S~iwffmg .~r_______ 9
Cormty.

Maps avai"tl at the Munmcipl Buling. Red ank. New Jersey,
Send conmments to Honorable Mcael Arnone. Mayor o( Red Bank. 32 Mornoulh Stree. Red BA. Now Jes 0 1.

New York___ __ Addison (V~ge), SteulOen Caneeo R Wr- 100 e Upstream Irm conin oi Man .m "992
County. Tuscarora Cm, , 100 Wet uptf m r cen ol .South 9t " 92

Maps avaiabe at Vage Hal 35 Tuscarona Street Addlson, New York.
Send cornnents to Honorable Edward Fort 35 Tuecarona Sftr Adtmdon, New York 14801.

New York Caledoa, Vilrage, .ingston SprngCrek_ Down eatmCorporeL _ _._ _ _ _ 35
County. Downstream Cor a ______ _____ "643

Maps available at the Vage Hal. Caledonia. New York.
Send comments to Honorable Edward MathwS, Mayor of Caledone. Visage Hat 3095 Man Set Ckdoric New York 1442

New York_____ Ca mus (Town). Onondaga (..e.. a Creek -... Upstrmm sWe of Aport Road ovr the channel ___ _386
Couinty. Meadow L n _ __ _ __ _ _ '403

The esoheirrnoet Irlersecbon of Marbsco Road and State Fhway - "450
174.

Geddet Book ...... .r.m Road ove the n__ _ _ _ 419
Approwrist 200 et ee slong Myron Road from ft kitersectfon '432

with Jore Stree.
InWermeo ol kiwod DrM and Shiwvlw D"ve '479

Unnamied Strm no Garden kwl~rsw of Co d the chaerl_ -_ -386
Terrace. Upstream alde ol Potoy Road over the cte_ _ 8

Unnmend Stream EaW - Uotreem s d of Slate ighway 5 and 20 ove t ctheuinl. '469
Maps avalable at Town Hal. Cafallus. New York.
Send comments to the Honorab)e Rocco C. Piro, Town Hl. P.O. Box 217. CanAlus. New York 13031.

New York___________ Canilus (Viae), Onondaga Nlonele Creek- IntarsaoSn of Madm#n Street and Meadow Lane *41t
County. kAeonW of Gqriee Street and New Nort S@L. *413

W00 Oee eet of ktwrscon of Uruon Street andl Elm Street -..... '415
Unmed Stream East - ApproiiAr"y 200 ke eat along Green Street kom ft tiersecton '415

vvith South Street
UpWreasin ad of Bingha Place over the chae _ _ _ 440

Aecabn of Conral and te chaend l _ _ '458
Maps avaiale at Viage Hat. Main Street Carn*lks New York.
Send comments to the Honorable Mos Rachin Main Stre Cans, New York 13931.

New York -,Dresden, Vage, Yates County. Keua Lake Outet_ - Confluence wi Sene La' - '449
Chars" St* e _456
Ca (momiakam) "459
Cor.al mWpehr '473
Stal Route 14 . '473

Maps avalable at the Vlage Clerk's Office. 70 Can*u Sre. Dreade,, New York.
Send comments to Honorable Burge Moms. Mayor of Dresadem P.O. BoK 105. Dreder, New York 14441.

New Yor . . Stephentown, Town, Rensislar Ki4ehook Crek - Upsea side Gould ._Road '75
Dovinatreern~ sWe of Slephanlown Road________ '0
Upstream aide of Stephenlown Road________ '3
Doiwtutream e of Pirebl1imn is Road__841
Upstreamnea ,o Preaebyian Hi Road_82
Conlunce o Ee t Brook and WVie Brook _ _864
Dwmeer ads of Stat Hghwy 22 :907
Uearn We of Slt m9hwey 22 -909
Downstream of Pee Road _945
Upem-n of Pese Road m94
State Boundary "955

Maps available at the Office o( the Town Clerk. 9 Garweld Road, Staphenown. New Yodr.
Send commets to the Honomble Joseph Manns. Town Supervisor of Stephwom% Stoe Road, Stephenown New York 12168.

Newyork ..... Wellsburg, Wage. Chemung Cwwung RIv-r ,, rm State Pout W7 '824
Couny. Wepsa CorporaLn u '828 a

Benray Cre k Uptenm Corra _82
Lptrea~ Stat Pos 427 '329
Upetemn man Stree _ _ _ _ _ _ 'I56
Upetrea state Bonay'871

Maps ara avalable at the Ciy Clerk's residence. 207 Main Street. Wellsbrg. New York.
Send comments to Honorable Dons Morns, Mayor of Weilxxg. 193 Man SVtt Welsobrg, New York 1490.
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Proposed Base (100-Year) Flood Elevations-Continued

#Depth In
feet abovo

State City/town/county Source of flooding Location ground,
flevaton
In feet

(NGVO)

North Dakota- -........ Casselton (City), Cass County.- Tributary to Swan Creek Intersection of Third Street North and Twelfth Avenue North........... '933
Diversion. Intersection of Ninth Avenue North and Second Street North ......... #1

Intersection of Second Street, North and Fifth Avenue North ............ #2
Swan Creek, Diversion_. . Northwest comer of intersection of First Street South and Third '0930

Avenue South.
Intersection of Diversion and County Route 637. ..................... '942

Maps avaitable at City Audiores Office, Box 548, Casselton, Nrth Dakota.
Send comments to the Honorable Dellis Schrock, Box 548. Casselton, North Dakota 58012.

Ohio ....................... (Uninc.), Clermont County-- Little Miami River.- Just upstream of Milford corporate limits ....................................... "30
Just upstream of Conralt__. .................... . ...... 552
Just downstream of Loveland-Mlamlville Road ......................... 1551
Just downstream of Loveland corporate limits ......................... S... '05

Stoneicik Creek ....... Just upstream of confluence with East Fork Little Miami Rrver............ '538
Just downstream of U.S. Route 50..................................... ... '541
About 2.000 feet upstream of U.S. Route 0 . ............. .. 550
Just upstream of Stonelick-Willians Comer Road .................... '576
About 3,700 feet upstream of Stonelick-Willams Corner Road .......... 1584
About 1.3 miles upstream of Stonelik.Wllamns Corner Road ............ '690
Just'downstream of State Route 132. ................. ......... . '640
About 4,700 feet upstream of State Route 132............................ '657
About 1.92 miles upstream of State Route 132.7....................... '714

Bullskin Creek-.. Just upstream of confluence with Ohio River ........................ '5O
About 2.5 miles upstream of U.S. Route 521..... ...................... '516
Just downstream of Fericity-Cedron Rural Road (at upstream cross. *536

ing),
About 300 feet upstream of Feicilty-Cedron Rural Road (at upstream '545

crossing).
At upstream county boundary .. ...................... '553

Ohio River.-- . . Downstream county boundary1........................... 'S05
Upstream county bonay.. ................ 611

East Fork Little Miami River Downstream county boundary (south of 1511ford) .................. '51t
About 300 feet downstream of Roundbottom Road . '527
Just downstream Stonelick Road.................. ................. 1140
About 2.0 miles upstream Stonelick Road ..... ................... .*S50
About 500 feet upstream State Route 32. .................,. ..... '570
Just upstream of State Route 222............................ 590
About 23 miles upstream State Route 222 .................................. '608
At the downstream Village of Williamsburg corporate limits ......... . *04
About 200 feet upstream of Norfolk & Western Rafwsay................. '607
About 1.4 miles upstream of McKeever Road.............................. '617
About 3.4 miles upstream of McKeever Road ....... .......... 832

Tweivemle Creek- - . Mouth at Ohio River ... ................ ........ ....... 505
About 0.7 mile upstream of U.S. Route 52.0......................... '5

Maps available at the Clermont County Adminstration Building, South Riverside Drive, Batvia. Ohio.
Send comments to Honorable Jerome Wsenhahn, President of the County Commission, Clermont County Administration Building, South Riverside Drive, Batavia. Ohio 45103.

Ohio ........ (Uninc.), Greene County- - Little Mia River-.- About 1.4 miles downstream of Roxanna Rod......... 740
About 0.5 mie upstream of Roxanna Road ................. ..... '760
About 0.2 mile upstream of U.S. Route 42 ................................... '757
About 0.4 mile downsalam of State Route 725...... ...... '163
Just downstream Upper Belibrook Road ............... '703
About 1.4 miles downstream of Indian Ripple Road ..................... '7809
Just upstream of Indian Ripple Road.. ........ '795
Just upstream of Conrsl ...................................... * .800
Just upstream of Fairgrounds Road.................................... '016
About 0.2 mile upstream of State Route 235.......................... . '026
About 0.5 mile upstream of Grnnell Road......... ......................... '864
Just downstream of Wilberforce-Clifton Road............................ "007
Just upstream of Wilberforce.Clifton Road9............................ 031
Just downstream of Dam.. ........................................... . 094
Just upstream of Dam...................................... ... ........ *1002
About 1.6 miles upstream of Dam__............. ..... . ... . .. ... 1008

Glady Run. ............ About 0.5 mile downstream of State Route 725 ..................... ........ 1758
Just upstream of Schnebly Road (firt of two crossing3) ....... ____ 1773
About 200 feet upstream of Richland Road .................................... #78
Just downstream of Schnebly Road (second of two crossings) .801
About 0.1 mile downstream of Conrail (first of three crossings) .8003
About 0.5 mile upstream of Conrail (first of three crossings) ............ .020
Just upstream of Conrail (second of three crossings) ........................ 830
Just upstream of Corual (third of three crossings) .......................... '0.O
Just upstream of Hedges Road.................... '1057
About 0.7 mile upstream of Hedges Road ..... ....... '... 1070
About 0.9 mile upstream of Hedges Road . ... . ........ 085
At City of Xenia ypss ............................ ... . .. '097

Sperng Lane Brook...... About 0.1 mile upstream of confluence with Little Miami River ......... '789
About 0.15 mile upstream of confluence with Little Miami River........ '7118
Just upstream of private road ......... ............... *05
About 0.25 mile upstream of private road ................................ '1121
About 0.5 mile upstream.of Prvate Road ...................................... "041

Ripple Road Brook._......... About 0.7 mile upstream of confluence with Little Miamil RFver........ '796

52430



Federal Register / Vol. 45, No. 154 / Thursday, August 7. 1980 / Proposed Rules 52431

Prosed Base (100-Year) Flood EleUvaIo-COn d

feet above
State City/to,,lco,ty Source o1 koo, Locadon GroW d.

W feet

,U 6ft u , of Roo , 5
About 04 rmi UpWker of RO*I _P,

BewvK Croak_ About 08 rn up win of Jm ia tjtde w ~i t --.--....
Just down w, of U.S. Roulae '
Just upk'wm of U-S. Rouft 35
Jusat Lpo~um of Deilona.os Road
Juat utrwn of Fbogrourid Roed
About 0 6 upsarom of Trb ei R-.
Jus up~Le of Yerow Sp" Road_ __ ___
Jumt o, o( -a 6875

Ldti Beaw Croek___ _ About 150 feet ofem c Fadory Road
Just dowum of Fatiekf Rood
Jumt uwnamr c F adrad Rood_ _ _ _ _ _
Just twem of U. Roue 35
Ju* qokm of Grai ge Ha Rooad
About 1,0 rra upweern of Cw i.e Ha Road

Fatbrook School TrAnf . About 0.1 n6* LPWemW ci ,or.',
Just uipe Far of Fum ,,
Juat upeewno o( Shalkalon Rood
About 04 rrid 4iwnm of Shak.rloan Rood
Jut upsm of Serook Rod _ _ _ _ _
About 02 tie w "mer of Bealbook Road

Shwnm Crek____ About 0 riupme rn o mou,,
J.stupstr n of H&-kaf Road _ ___ ___
About 0.8 re sp w of Hwkk Rood_ _ _ _ _

About 1,7 ris uperwn of Hsa wi Road
About 02 mis doa oswn of Orpl Rood.
Just domvalnm of Doe__________
Just up s m of ow _
Just uw of South Cokxnbus
JUNt uPoaNM Of C tlweo iem(ou 08 tids UPetam of CoAMi

bus ft
Just uposem of Sot o Babkf Road
About 025 mU uprearn of Soulh Bcka Road

Ludlw CrWc - About 02 rie wern of HalOP
Jupt uposusen ol Fairgoulds Ro
Just upehwi o( Ladow Rod_ ________
..ut Wkahm of Lxrofiatugh Ma.
About 11 fa upeeiVm of LW~ o.

OldCown C... About 0.2 m"O do, mm of Bush Ro ad
Just upwNm o Bush Of RoN Road
About 05 rnde do, skesm al Kmey Road
Juat upohar of Km"ge Rod_________
About 01 i-f upearin of Siveramn Road
just 6wrroWn of U S. RouJe 41
Juat Lpeen of US, Route 41,
About 700 kfet upw e o US. Ro"t 42
JuM upsksan ol Urwot Park Road
Just wu*en ol South Bclkt Road ,
Just doerirar of CorvuS .
Jug upeen Of Co.rra
Just downewn of US. Ro. 35,

Masone Cek_____ At corhuoaca vAM LKtM 166im FRnr_______
Just upftm f co C ... .
Just upeaoa of Sloero Rood_________
Just upmomea of wlbor.-CU oad
Just LpeWra Ot ChrIM L69o Road-
Just upehas,i of Taato Ceanstagy Rod_______
J.st upst ea of pmvle m.ad
About 02 r1e LeWWln of pa nt road
About 0 8 ride do~*"ea of Cedell Bige Skot
About 0 4 rmile domrriem of Cadene Bndga SVot
About 0 1 ri domanusr, of Cadande Badge Sheet

Non Fork_ At corpcm'e k'%% WI C danile
Just dorWmamsan ot Barber Rood

North Wberor Brook - About 01 mie rvoearn of corjer, ah iatmas C*eec.but upetean of Chroln& Road
Yalow Swvgs Creek - About 01 mie umamwn of Grnlw Road

About 0 4 mike upoesown of G.n'l Road
About 0- ride A et wn of Gahmll Road
Just Ulpekew of Fakisd Road
"b~ w~*ewn of orn

&ust upoleorn of Corda
About 03 ride upsream of SE Park Dor

New Gefm y Brar i . About 600 ft domvam of Nw GarmarTreben Road (down-
sham coarvrg

Just upkemn of oebound Inforib 675 (dmwaamn crosanr.....
About 0 1 rid upstrean of ossboud k'mrstme 675 (upelem croas-

ro
Just upslea of Locke one"
JM upea of N" Germaroy-Trabn Rood (ups ream aOs
hat downstream of Farle Road

.W"847

*802
.805
.8m8
*817

"839"f0

*807
*834

*841
*859
812

853
"867
*900
"SmO"800
.820
"842
.868
"880
"935
*942
"950
.954
*970

*98
.1002
a8ll
834

"849
*BW
"874"526
*831
"854
.SU7
937

.973
.9m,"980
.9m8
996

*1009
"1013
*1025

'824
*826
'861
'379
.896
.935
*944
.947
"960
.9"9

*1014
*1035
*1037

892
'946
.859

892
'947'
.9W3
:957
'961
"829

"873

*932
1951
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Proposed Base (100-Year) Flood Elevatons--Continued

#Depth In
foot above

State titytowncoUnty Source of flooding Location ground.
'Elevation
In feet

(NGVD)

West Jr. High Fork_ Just downstream of oo '0
About 0.6 mile upstream of Conrail-................... ... l88

Caesar Creek - Just downstream of New Jasper-Pantersvillo Road..--- '1970
Just downstream of Jasper Road d ......- 992
Just downstream of dam.... ..... ..... *1005
Just upstream of dam1........ '1025
Just upstream of Shawnee Trail . '1027
Just upstream of Chessie System ...... 41...1038
Just upstream of State Route 721.......... *1055
About 1.5 miles upstream of State Route 72- -. - _ '106

South Branch Caesar Creek- Just upstream of Jasper Road . . ......... .. 1021
Just upstream of Parker Road ... . '1031
Just downstream of Chessle System ........... .*1040

- About 1.0 mite upstream of Chossle System1....1059
Township High Tnutay. About 0.2 miles upstream of mouth . *1050

About 1.0 mile upstream of mouth ......... . 11072
Estate Brook - Mouth at Caesar Creek . . .. ..... . 1044

About 0.65 mile upstream of mouth .. fool.. 01

Zimerman Brook - ... Just downstream of Conrail (first of two crossings)- - *037
Just upstream of Conrail (first of two crosings) '840
Just upstream of Dayton-Xenia Road ......... .'668
About 300 feet upstream of Dayton-Xenla Road.-- - - '870

Hebble Cree.. About 0.6 mitle downstream of Black Lane-------.... '50
About 600 feet upstream of Armstrong Road ..-. . '065

South Fork Masstes Creek Just upstream of Conrail_ ......... e '1034
About 0.2 mile upstream of Conrail .. . ..... 1037
About1.0 mile upstream of Conrail.. ,.. . '1047
Just downstream of Weimaer Road 1052

Fairgrounds Road Tributary. Mouth at Beaver Creek. .......... '813
Just upstream of Fairgrounds Road ......... ... '017

t Just upstream of Beaver Valley Road ........- - - 035
About 0.6 mile upstream of Beaver Valley Road. ..- -.... '865
About 100 feet upstream of Hanes Road ........ 0 '25

Painters Creek____________ About 1.0 mile downstream of Bone Road .. 0.... . t03
Just upstream of Bone Road ..- '90
Just downstream of Hussey Road ........ '1007

Shawnee Creek Right Bank About 0.3 mile downstream of Hoop Road.... '051
Tributary. Just downstream of Hoop Road.............. '069

Shawnee Park Trlbutazy. . About 0.70 mite downstream of U.S. Route 42 '020
About 0.5 mile downstream of U.S. Route 42.. ............. '022
Just downstream of U.S. Route 42...M. .. ......... '043

Little Miami River By-Pass . Confluence with Sugar Creek......................... '773
Dirvergence with Little Miami River . ................ '770

Sugar Creek . ... Confluence with Little Miami River 5........ . '7,5
Just upstream Waynesville Road.......................... '774
About 1.6 miles upstream Waynesville Road.-....... .. 701

Little Sugar Creek . . Confluence with Sugar Creek---- - .--.....-.. - '773
About 130 feet upstream Waynesvilte Road ... '775
Aboput 1.1 miles upstream Waynevitle Read-.. . --.........,- '812
Just downstream Uttle Sugar Creek Red.. .'845
Just downstream Feed Wire Road *....870
Just upstream Swigart Road .. '007
About .25 mile upstream Real Road _______58)

Possum Run . Downstream corporate limits. . . ....... '013
Just downstream Wilnungton P1ke.................. .... '047

Brewsters Run-.. .. About 200 feet downstream of downstream corporate limts ....... '045
About 150 feet upstream of upstream corporate mits ... . *050

Maps available at Greene County Courthouse, 69 Greene Street, Xenia, Ohio.
Send comments to Mr. Donald Brezne, County Admnsnstrator0 Greene County. Greene County Courthouse, 69 Greene Street. Xenia. Ohio 45385.

Oklahoma ..... City of Choctaw, Oklahoma North Canadian River - NE 50th Street (extended)0... . ....................... '1100
County. Chiocktaw Creek ....... Just upstream of Indian Meriian Road 1090

Just upstream of Henney Road ................................ 1110
Just downstream of Anderson Road -...................... .. '1147
Just downstream of Mayer Drive .............-. ...... '1164
Just downstream of S.E. 15th Street ....................... ....... '1203

Chocktaw Creek, Tributary 1.. Just upstream of Chicago, Rock Island and Pacific Railroad ..... 1.. '1099
Just downstream of N.E. 10th Street ........................ '1137

Cocktaw Creek, Tributazy 2 . Just downstream of N.E. 10th Street ----- '1111
SJust upstream of N.E. 1'th Street11.......- -. 11 117

Just downstream of East Reno Avenue '1132
Just upstream of East Reno Avenue ..... 139
Just downstream of S.E. 15th Street ..... ."1169

Chocktaw Creek. Tnbutary 2 Just upstream of East Reno Avenue ....... " 1134
East Branch. Just upstream of S.E. 15th Street.. *114

ChoCktaw Creek Tributary 2, Just downstream of S.E. 15th Street ....... '1174
West Branch.

Chocktaw Creek, Trbutary 3 - Just downstream of N.E. 10th S .'1146
Just upstream of N.F- 10th Street.--..... '1161
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Proposed Base (100-Yeer) Hood E.eatoo-Cortued

#Depthin
fee abo"e

State CRyltwncoruly Souroe of Ioog Localon goid°Eevalicn

CitY of Jenks Tidw Coxity ArMarowe.W A*er____ Juo m of Eot Main SvW________ '615
Poleca C(,re Juk worewR ot S. Peoe _ w_ 620

J,t W*"sw' o1 S, 33rd W, AMwa........ "633
Poey Creek_ _ Just u4Wnwm of lWeseo Pacdc BRAvd *606

Jhwiu0Lt o1141tZ . .. '620
CoW Crwv* - 4-pawng 100"tdo6mmee nof 121st .644

Maps walvele at Cky Pkennes Oftce. Cty fia. 123 East Main Seet. JeWNks. Oddorma 74037.
Send co-ents to Mayor F. O'Dorey or M Richwd HA City PW , Cit HAM 123 E#at Mwt SVt .wfr. 044d8hoe 74037.

Oregon Bearlow Py), Cackai- COy. Pudc Rier- AA wetm mot co porm MAt (Vadn&Wej 1.20 feet west of 9s
Sois., Blow Ro4 150 feet rl o i alFred Aderson Road.

Moliii Flver____ _ 100 1et Wat oW te k*wcton of Raied Or** and t* noem "97
orpo"W ft

Maps Aval"ile at 103 Souh Man Stet Barow. Orego
Send conments to Honorable Michael Bnaett, 103 Souh Moin Street, BWlow, Oregon Oregon 97013.

(National Flood Insurance Act of 1968 Title XIII of Housmg and Urban Development Act of 168). effective January 28, 1969 (33 FR 17804,
November 28, 1968), as amended (42 U.S.C. 4001-4128; Executive order 12127, 44 FR 19387; and delegation of authority to Federal Insurance
Admmistrator)

Issued: July 25, 1980.
Gloria M. rimenez,
Federal Isurance Administrator.
[MR Dm 80-2E Fled 8-m-8M45 a
BIMN CODE 6716-0"-
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings-and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and lunctions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE

Forest Service

Fishlake National Forest, Juab, Millard,
Sanpete, Sevier, Beaver, Piute, Iron,
Garfield, and Wayne Counties, Utah;
Intent To Prepare an Environmental
Impact Statement for Proposed Forest
Land and Resource Management Plan

Pursuant to the National
Environmental Policy Act of 1969, the
Forest Service, Department of
Agriculture, will prepare an
Environmental Impact Statement for the
proposed Forest Land and Resource
Management Plan for the Fishlake
National Forest. The Management Plan
for the Fishlake will encompass
1,525,412 acres.

Preparation of the Plan will follow
direction outlined in the Forest and
Rangeland Renewable Resources
Planning Act of 1974, as amended by the
National Forest Management Act of
1976. The Forest Plan will be prepared
according to regulations promulgated by
the Secretary of Agriculture. The
regulations implement section 6 of the
National Forest Management Act of
1976.

The resulting Plan will provide for
multiple use and sustained yield of
products and services from the Fishlake
National Forest. The Plan will guide all
natural resource management activities
and establish minagement standards
and guidelines. It will determine
resource management practices,
harvesting levels, and procedures under
the principles of multiple use and
sustained yield, and the availability and
suitability of lands for resource
management.

The Forest Plan will be selected from
among representative alternatives which
will include at least: (1) a no-change in
existing resource outputs alternative, (2)
a range of alternatives that displays
possible outputs of resources available
at each of several expenditure levels,

and (3) alternatives designed to resolve
the identified major public issues and
management concerns.

Public participation will be an integral
part of the planning process. Small"scoping". meetings to identify issues to
be addressed will be held early in the
process. Times and places for these
meetings will be announced by notices
in area newspapers, news releases to
news media, and announcements mailed
to other agencies, organizations, and
individuals known to have interest in
management of the Fishlake National
Forest. Four general meetings will be
held in 1980 at the following places:
Fillmore Ranger District, 390 S. Main,
Fillmore; Beaver Ranger District, 190'N.
100 E., Beaver, and Richfield Ranger

.District, 55 S. 100 E., Richfield, Utah, 1:00
to 5:00 p.m. and 7:00 to 9:00 p.m.,
September 3. Loa Ranger District will
hold their meeting in conjunction with
the Teasdale Ranger District of the Dixie
National Forest at Wayne High School
(lunch room), 55 N. Center, Bicknell, 7:00
to 10:00 p.m., August 12 and 13.

Jeff M. Sirmon, Regional Forester, is
the responsible official for this Plan.

Further information about the
planning and Environmental Impact
Statement process or comments on the
Notice of Intent should be directed to
Andrew E. Godfrey, Forest Planning
Staff Officer, Fishlake National Forest,
70 North Main Street, Richfield, UT
84701, (801) 896-4491.

The estimated date for filing the Draft
Environmental Impact Statement is
December 1981; and the anticipated date
for filing the Final Environmental
Statement is August 1982.

Dated: July 31, 1980.-
Richard K. Griiwold,
Director, Planning and Budget, Intermountain
Region.
(FR Doc. 80-23813 Filed 8-6-8M &:45 am]

BILLING CODE 3410-11-M

Land and Resource Management Plan
National Forests and National
Grasslands in Texas; Angelina, Fannin,
Houston, Jasper, Montague,
Montgomery, Nacogdoches, Newton,
Sabine San Augustine, San Jacinto,
Shelby, Trinity, Walker and Wise
Counties, Tex.; Intent To Prepare an
Environmental Impact Statement

Pursuant to Section 102(2)(c] of the
National Environmental Policy Act of
1969, the Forest Service, Department of
Agriculture, will prepare an

environmental impact statement on the
Land and Resource Management Plan
for the National Forests and National
Grasslands in Texas which include the
Angelina, Davy Crockett, Sabine, and
Sam Houston National Forests and the
Caddo and LBJ National Grasslands,

The Land and Resource Management
Plan is being prepared in accordance
with requirements of the Secretary's
regulations promulgated pursuant to the
National'Forest Management Act of
1976. The resulting plan will provide for
the multiple use and sustained yield of
goods and services from the National
Forests and National Grasslands In
Texas.

The planning process will Integrate all
resource planning-timber, range, fish
and wildlife, water, wilderness, and
recreation-together with resource
protection and resource use activities,
The process will be issue-oriented, I.e.,
public issues, management concerns,
and development opportunities will be
analyzed continually throughout the
process.

A reasonable'range of alternatives
will be formulated by an
interdisciplinary team to provide
different ways to address and respond
to the major public issues, management
concerns, and resource opportunities
identified during this planning process.

Alternatives will reflect a range of
resource outputs and expenditure levels.
In formulating these alternatives, the
following criteria will be met:

(1) Each alternative will be capable of
being achieved.

(2) A no-action alternative will be
formulated, that is the most likely
condition expected to exist in the future
if current management direction
continues unchanged.

(3) Each alternative will peovide for
orderly elimination of backlogs of
needed treatment for the restoration of
renewable resources as necessary to
achieve the multiple-use objectives of
that alternative.

(4) Each identified major public issue
and management concern will be
addressed in one or more alternatives;
and

(5) Each alternative will represent to
the extent practicable the most cost
efficient combination of management
practices examined that can meet the
objectives established in the alternative,

Each alternative will state at least:
(1) The dondition and uses that will

result from long-term application;
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(2) The goods and services to be
produced, and the timing and flow of
these outputs;

(3) Resource management standards
and guidelines; and

(4) The purposes of the management
direction proposed. '

As an early step in the planning
process, Federal, State. and local
agencies, organizations, and individuals
who may be interested in, or be affected
by the decision will be invited to
participate in a scoping process which
includes:

(a] identification of those issues to be
addressed;

(b) identification of those issues to be
analyzed in depth; and

(c) elimination from detailed study
those issues which are not significant, or
which have been covered by prior
environmental review. To accomplish
this scoping effort, the National Forests
and National Grasslands in Texas will
send out information packets in late Fall
1980. The packets will be sent to and
comments solicited from Federal, State,
and local agencies, organizations, and
individuals who may be interested or
have expressed an interest in National
Forest and National Grassland Planning.
Public input on this packet will be
received for 60 days.

Written comments should be sent to:
Mr. Gordon Steele, National Forest in
Texas, P.O. Box 969, Lufkin, Texas
75901. The Supervisor's Office is located
at the comer of Third Street and Lufkin
Avenue in Lufldn. The commercial
telephone number is 713-632-4446.

The draft environmental impact
statement and plan will be available by
March 1983 for a 90 day comment
period. The final environmental impact
statement and plan is scheduled for
completion by December 1983.

Lawrence M. Whitfield, Regional
Forester, Southern Region on the Forest
Service, is the responsible official for
approval of the environmental impact
statement and plan.

For further information about the
planning process or the environmental
impact statement contact- Gordon
Steele, L D. Team Leader, National
Forests in Texas (713-632-4426).

Dated- July 30. 1980.
James S. Sabin, Jr.,
Acting Regional Forester.
[FR Doc. 80-2r774 Filed 8-4-8 845 am]
BILLING CODE 3410--11-V

Lumber Price Index Trends; Sugar Pine
AGENCY- Forest Service, USDA.
ACTION: Final policy.

SUMMARY: This policy sets forth Forest
Service procedures for the replacement
of the current sugar pine index based
upon a 1971 recovery study used for
adjustment of contract rates in timber
sale contracts with a sugar pine Index
based upon a 1977-1978 recovery study.
The Western Wood Products
Association (WWPA] discontinued the
1971 basis sugar pine index after
publication of the March 1980 data.
FOR FURTHER INFORMATION CONTACT:.
James Thorne or George M. Leonard.
Timber Management Staff, Forest
Service, USDA. P.O. Box 2417,
Washington. D.C. 20013 (202) 447-4051.
SUPPLEMENTARY INFORMATION: On
February 26,1980, the Chief, Forest
Service, published a Notice of Intent (45
FR 12463) which set forth procedures for
replacing the Western Wood Products
Association (WWPA) Sugar Pine Index
based upon a 1971 recovery study with a
new index based upon a 1977-1978
recovery study. This index is used by
Government agencies in the appraisal of
public timber and to adjust prices paid
for timber under certain timber sale
contracts. There were no responses to
the notice.
IMPLEMENTATION OF THE REPLACEMENT
INDEX: It has been determined that the
24-month period, January 1977 through
December 1978 is appropriate to
establish the differential for replacing
the 1971 basis sugar pine base Indices in
existing timber sale contracts. This 24-
month period will properly alleviate any
seasonal bias. The differential is
calculated as follows:

24-mo Average Index (Weighted) January
1977-December 1978

DOWS
Par

Bmd SWt VA*~ (dolmj
swi

Sugavr p
(1971 b8M0-. 36.967 IS1A07G157 417.10

(1977-78
basis)-. 2.=,99344 We.133,967.06 M632

board Fet
dfec, -27,78

The formula to adjust present contract
base indices for sugar pine is:
New base Index = (present contract base
index) + (-27.78).

Transition of present contracts with a
1971 basis sugar pine base index to the
new 1977-1978 sugar pine base index
will be made for the second quarter of
calendar year 1980.

The 1971 basis sugar pine index was
used for sugar pine sold during April
1980, until base period values for the
new 1977-1978 basis sugar pine index
could be prepared. New sale offerings
advertised after April 30,1980, have
used or will use the new index.
Publication of the Sugar Pine Index
(1971 basis) was discontinued by
WWPA after March 30,1980.

Holders of existing contracts that are
subject to base index changes are being
notified in writing of the change by the
appropriate Forest Service Official

Dated. July 28 1980.
R. Max Peterson.
Chief. Forest Service.
Fra Doc. 80-2=13 Fled 5l- &5 anm
BRIG COOE 341.-11l-M

Soil Conservation Service

Donaldson Creek Watershed,
Kentucky
AGENCY. Soil Conservation Service, U.S.
Department of Agriculture.
ACTION: Notice of availability of a
record of decision.

FOR FURTHER INFORMATION CONTAC :
Mr. Glen F. Murray, State
Conservationist, Soil Conservation
Service, 333 Waller Avenue, Lexington.
Kentucky 40604 telephone number (606)
233-2749.
NOTICE: Pursuant to the National
Environmental Policies Act (Pub. 1. 91-
90), Regulations for Implementing the
Provisions of the National
Environmental Policies Act (40 CFR
1500-1508), and Soil Conservation
Service Regulations for Compliance with
NEPA (7 CFR 650), Glen E. Murray gives
notice of availability of his record of
decision as the responsible Federal
official for the Donaldson Creek
Watershed project, a project planned
under authority of Pub. L 3-5W (16
USC 1001-1008) and located in Caldwell
and Crittenden Counties, Kentucky.
Single copies of the record of decision
may be obtained by writing Mr. Glen E.
Murray. State Conservationist Soil
Conservation Service, 333 Waller
Avenue. Lexington. Kentucky 40504,
telephone number (606) 233-2749.
(Catalog of Federal Domestic Assistance
Program No. 10.90. Watershed Protection
and Flood Prevention Program-Pub. L 83-
56. 1a U.Sc. 1001-008)
James W. Mitchell,
Associate Deputy ChiefforNtura)Resource
Projects.
[FR Doc. M-, 0' Fed 6--t 8:45 air]
IKING CODE 3.10-14-M
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East Finley Township Park Public
Water-Based Recreation and Critical
Area Treatment R.C. & D. Measure,
Pennsylvania

AGENCY: Soil Conservation Service, U.S.
Department of Agriculture.
ACTION: Notice of finding of no
significant impact.

FOR FURTHER INFORMATION CONTACT.
Mr. Graham T. Munkittrick, State
Conservationist, Soil Conservation
ServiceRoom 820, Federal Building, 228
Walnut Street, Harrisburg,
Pennsylvania, 17108, telephone 717-782-
2202.
NOTICE: Pursuant to Section 102(2)(C) of
the National Environmental Policy Act
of 1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the East Finley
Township ParlCPublic Water-Based
Recreation and Critical Area Treatment
R.C. & D. Measure, Washington County,
Pennsylvania.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Graham Munkittrick, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for
recreatidn facilities and critical area
treatment. The planned works of'
Improvement include picnic tables, grills
and benches, a picnic shelter, a water
well, comfort station, and a parking
area. Conservation practices include
subsurface drains, diversions, a stone
waterway, streambank stabilization,
and seeding.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Graham T.
Munkittrick, State Conservationist, Soil
Conservation Service, Room 820,
Federal Building, 228 Walnut Street
Harrisburg, Pennsylvania 17108,
telephone 717-782-2202. The FNSI has
been sent to various Federal, State, and
local agencies and interested parties. A
limited number of the FNSI are available
to fill single copy requests at the above
address.

Implenientation of the proposal will
not be initiated until September 8, 1980.
(Catalog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program-Pub. L. 87-703,
16 U.S.C. 590a-f, q)
James W. Mitchell,
Associate Deputy ChiefforNaturalResource
Projects.
July 18,1980.
[FR Doc.80-23766 Filed 8-8-M. &45 am]
BILWNG CODE 3410.-1-M

Grant-Shanghai Watershed,
Chautauqua County, Kans.;
AGENCY: Soil Conservation Service, U.S.
Department of Agriculture.
ACTION: Notice of a finding of no
significant impact.

FOR FURTHER INFORMATION CONTACT.
Mr. John W. Tippie, State

-Conservationist, Soil Conservation
Service, 760 South Broadway, P.O. Box
600, Salina, Kansas 67401, telephone
number (913) 825-9535.
NOTICE: Pursuant to Section 102(2)(C) of
the National Environmental Policy Act
of 1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500];-
and the Soil ConservationService
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Grant-Shanghai
Watershed project, Chautauqua County,
Kansas.

The environmental evaluation of this
federally-assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. John W. Tippie, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement is not
needed for this project.

The remaining project works include
one single-purpose flood prevention dam
to be implemented under the authority
of the Watershed Protection and Flood
Prevention Act (Pub. L. 566, 83d
Congress, 68 Stat. 666) as amehded.
' The Finding of No Significant Impact

has been forwarded to the
Environmental Protection Agency. The
basic data developeal during the
environmental evaluation is on file and
may be reviewed by interested parties
at the Soil Conservation Service, 760
South Broadway, Salina, Kansas 67401,
telephone number (913) 825-9535. The
Finding of No Significant Impact and
environmental assessment report have
been reviewed by various Federal,
State, and local agencies and interested

parties. A limited number of copies are
available to fill single copy requests.

Implbmentation of the proposal will
not be initiated until September 8,1980
(Citalog of Federal Domestic Assistance
Program No. 10.904, Watershed Protection
and Flood Prevention Program-Public Law
83-566, 10 U.S.C. 1001-1008)
James W. Mitchell,
Associate Deputy Clieffor NaturaloRsource
Projects.
July 16, 1080.
[FR Dec. 80-23762 Fled 8-8-0 8&45 ami,
BIWNG CODE 3410-16-M

Hudson River Supplemental
Watershed Plan
AGENCY: Soil Conservation Service, U.S.
Department of Agriculture.
ACTION: Notice of a finding of no
significant impact.

FOR FURTHER INFORMATION CONTACT:
Mr. Dwight M. Treadway, State
Conservationist, Soil Conservation
Service, Robert G. Stephens Federal
Building, 355 East Hancock Avenue,
Athens, Georgia 30603, Telephone 404--
546-2273.
NOTICE: Pursuant to Section 102(2)(C) of
the National Environmental Policy Act
of 1969; the Council on Environmehtal
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement Is not
being prepared for the Supplemental
Watershed Plan for the Hudson River
Watershed project located In Madison,
Banks, and Franklin Counties, Georgia,

The environmental assessment of this
Federal action indicates that the project
will not create significant local, regional,
or national impacts on the environment
and that no significant controversy Is
associated with the planned measure.
As a result of these findings, Mr. Dwight
M. Treadway, State Conservationist, has
determined that the preparation and
review of an environmental impact
statement are not needed for this
project.

The supplemental watershed plan
concerns a plan for the' land
stabilization measures on 144 acres of
critically eroding gully areas. These
measures are planned to reduce erosion
that is causing damage to property and
the environment.

A Finding of No Significant Impact
(FNSI) has been prepared and sent to
various Federal, State and local
agencies, and interested parties. The
Notice of a Finding of No Significant
Impact has been forwarded to the
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Environmental Protection Agency. The
environmental assessment and basic
data developed during the
environmental evaluation are an file and
may be reviewed by contacting Mr.
Dwight M. Treadway, State
Conservationist, 206 Federal Building,
355 East Hancock Avenue, Athens,
Georgia 30603, Telephone: 404-546-2273.
A limited number of copies of the
assessment and FNSI are available from
the same address to fill single copy
requests.

Implementation of the proposal will
not be initiated until September 8, 1980.
(Catalog of Federal Domestic Assistance
Program No. 10.904, Watershed Protection
and Flood Prevention Program-Public Law
83-566,16 U.S.C. 1001-1008)

Dated: July 15.1980.
James W. Mitchell,
Associate Deputy Chief for Natural Resource
Projects.
[FR Doe. 80-237 o Fled 8-6-W. &45 ami
BILUNG CODE 3410-16-

CIVIL AERONAUTICS BOARD

[Order 80-7-2031

South Bfnd-Chlcago Subpart 0
Proceeding
AGENCY: Civil Aeronautics Board.
ACTION: Notice of order to show cause.

SUMMARY: The Board is instituting the
South Bend-Chicago Subpart Q
Proceeding and is proposing to grant
unrestricted authority to Air Wisconsin
in the South Bend-Chicago market under
expedited procedures of Subpart Q of its
Procedural Regulations. The tentative
findings and conclusions will become
final if no objections are filed.

The complete text of this order is
available as noted below.
DATE: Objections: All interested persons
having objections to the Board issuing
the proposed authority shall file, and
serve upon all persons listed below, no
later than September 4,1980, a
staterient of objections, together with a
summary of the testimony, statistical
data, and other material expected to be
relied upon to support the stated
objections.
ADDRESSES: Objections to the issuance
of a final order should be filed in Docket
38343, which we have entitled the South
Bend-Chicago Subpart Q Proceeding.
They should be addressed.to the Docket
Section, Civil Aeronautics Board,
Washington, D.C. 20428.

In addition, copies of such filings
should be served upon Air Wisconsin;
South Bend-Mishawaka Area Chamber
of Commerce; the Indiana Aeronautics

Commission; the Governor of Illinois;
the Mayors of Chicago and South Bend:
the Airport authority, Chicago-O'Hare
International Airport and the airport
authority, Michiana Regional Airport,
South Bend, Indiana.
FOR FURTHER INFORMATION CONTACT:
Lucille J. Mellema, Bureau of Domestic
Aviation, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428 (202) 673-5105.
SUPPLEMENTARY INFORMATION: The
complete text of order 80-7-203 is
available from our Distribution Section,
Room 516, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. 20428. Persons outside the
metropolitan area may send a postcard
request for Order 80-7-203 to that
address.

By the Bureau of Domestic Aviatiom July
31, 1980.
Phyllis T. Kaylor,
Secretary.
[FR Dma o-23&r Filed 5-. &4 aml
BILLING COE 6320-01-M

[Docket 384961

Southeast Airlines, Inc., Enforcement
Proceeding; Assignment of
Proceeding

This proceeding Is hereby assigned to
Administrative Law Judge Alexander N.
Argerakis. Future communications
should be addressed to Judge Argerakis.

Dated at Washington. D.C. August 1.1980.
Joseph J. Saunders,
ChiefAdministrative Law jude.

[FR Doc. 8-26 Filed S-6-80 &45 am]
BILNG CODE 6320-01-M

DEPARTMENT OF COMMERCE

International Trade Administration

Electronic Instrumentation Technical
Advisory Committee; Partially Closed
Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act, as
amended, 5 U.S.C. App. (1976), notice is
hereby given that a meeting of the
Electronic Instrumentation Technical
Advisory Committee will be held on
Tuesday, August 2. 1980, at 9:30 a.m. in
Room 3708, Main Commerce Building,
14th Street and Constitution Avenue,
NW., Washington, D.C.
- The Electronic Instrumentation
Technical Advisory Committee was
initially established on October 23,1973.
On October 7,1975, October 21,1977,
and August 28, 1978, the Assistant
Secretary for Administration approved

the recharter and extension of the
Committee pursuant to Section 5(c)(1) of
the Export Administration Act of 1960,
as amended. 50 U.S.C. App. Section
2404(c)(1) and the Federal Advisory
Committee AcL

The Committee advises the Office of
Export Administration with respect to
questions involving (A) technical
matters, (B) worldwide availability and
actual utilization of productior
technology, (C) licensing procedures
which affect the level of export controls
applicable to electronic instrumentation,
Including technical data or other
information related thereto, and (D)
exports of the aforementioned
commodities and technical data subject
to multilaterial controls in which the
United States participates, including
proposed revisions of any such
multilateral controls.

The Committee meeting agenda has
four parts:
General Session

(1) Opening remarks by the Chairman.
(2) Presentation of papers or comments by

the public.
(3) Discussion of automatic test equipment

(ATE) in the infrastructure of manufacturing.
(4) Discussion of keystone technology in

the ATE system.
Executive Session

(5) Discussion ofmatters properly
classified under Executive Order 11652 or
12065. dealing with the US. and COCOM
control program and strategic criteria related
thereto.

With respect to agenda item (5). the
Assistant Secretary for Administration.
with the concurrence of the delegate of
the General Counsel. formally_
determined on September 6,1978,
pursuant to Section 10(d) of the Federal
Advisory Committee Act, as amended
by Section 5(c) of the Government In
The Sunshine Act, P.L. 94-409, that the
matters to be discussed in the Executive
Session should be exempt from the
provisions of the Federal Advisory
Committee Act relating to open meetings
and public participation therein.
because the Executive Session will be
concerned with matters listed in S U.S.C.
552b(c){1). Such matters are specifically
authorized under criteria established by
an Executive Order to be kept secret in
the interests of the national defense or
foreign policy. All materials to be
reviewed and discussed by the
Committee during the Executive Session
of the meeting have been properly
classified under Executive Order 11652
or 12065. All Committee members have
appropriate security clearances.

The complete Notice of Determination
to close meetings or portions thereof of
the series of meetings of the Electronic
Instrumentation Technical Advisory
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Committee and of any subcommittees
thereof was published in the Federal
Register on December 27, 1978 (43 FR
60328).

Copies of the minutes of the open
portions of the meeting will be available
by calling Mrs. Margaret Comejo, Office
of the Director of Licensing, Office of
Export Administration, International
Trade Administration, Room 1617M,
U.S. Department of Commerce,
Washington, D.C. 20230, telephone: 202-
377-2583.'

For further information, contact Mrs.
Corejo, either in writing or by phone at
the address or number shown above.
Dated: August 4, 1980.
Kent N. Knowles,
Director, Office ofExport Administration,
International Trade Administration, U.S.
Department of Commerce.
IFR Dec. 80-23851 Filed 8-6-80; 8.45 am]
BILLING CODE 3510-25-M

National Oceanic and Atmospheric
Administration

Intent To Conduct Reviews of
Government Versus Contract
Operation of Commercial or Industrial
Activities and Service Contracts
AGENCY: National Oceanic and
Atmospheric Administration.
ACTION: Notice.

SUMMARY: Pursuant to Office of
Management and Budget (0MB) Circular
A-76 and the Department of Commerce
Administrative Order 201-41
implementing OMB Circular A-76,
notice is hereby given that the National
Oceanic and Atmospheric
Administration (NOAA) intends to
conduct reviews of the feasibility andJ
or cost of contract operation versus

- Government operation'of commercial
and industrial activities listed below
under Supplemental Information.
Specific invitation for bids or request for
proposals will be announced in the
Commerce Business Daily. A contact or
contracts may or may not result from
each feasibility or cost comparison
study. Results of each study will be
made available to responding bidders or
offerors and other interested parties.
DATES: See specific dates in table under
Supplemental Information.
FOR FURTHER INFORMATION CONTACT:
Samuel A. Lawrence, Assistant
Administrator for Management and
Budget, 6010 Executive Boulevard,
Rockville, Maryland 20852, 443-8134.
SUPPLEMENTARY INFORMATION: Studies
to be made are identified in the
following tabulation:

Name of activity Location of activity Review start Reviow end
date data

Operation of ship chapman '......... . - Seattle, Wachington ............... 07/31/00 07/31/81
Imagery processing laboratory 2- Washington, D.C .......- _ 07/31/80 07/31/81
Central distribution .............. Rockville, Maryland .. . . 10/01180 10/01/81
Duplicating plant Rockvt Maryland.- 10/01/80 10/01/81
Central logistics supply center_ Kansas City, Missouri............... 01/01/01 01/01/82
Airport obstruction surveys: ... Rockville. Maryland_ ................... 10/31/80 10/31181
Data entry... Asheville, North Carolina .......... 10101/80 10/01181
Microjtming Boulder, Colorado ..... 10/01/80 10/01/81
Repair of weather equipment......................... Kansas City, Missour ............................ 10/01/80 10/01/81
Aeronautics drafting-. Silver Spring. Maryland ............ 12101180 12/01/01
Photography laboratory.- Suitland. M and 03/01/81 03/01/02
Radiosonde reconditioning- _ _ Kansas City, Missouri .......... 03/01/81 03/01/02

$Previously published at FR 38432 6/9180. t
Provously published at FR 39883, 6/12/80.

Service Contracts

Description of activity Location of activity Contract end Options end Review start Review end
date dale

Lease of aircraft for flying aerial Washington, D.C...... 09/30/80 09/30/81 09/30/80 06130/01
photography.

Photographic reproduction of Prince Georges County, Md.. 11/30/80 09/30/81 09/30/80 08/30/01
imagery from environmental and
experimental satellites.

Maintenance services for CD. Boulder. Colo_........ 09/30/80 09/30/81 09/30/80 0/30/081
6600 computer system.

On-site maintenance of UNIVAC Miami. Fla -..... . 09/30/80 09/30/81 09130/80 00130/81
1108 computer system.

Operation and maintenance of the Various locations across 09/30/80 09/30/81 09130/00 06130/81
GOES Centrdl Distribution United States.
System.

Engineering and technical cervices Rockville, Md.. . 04/07/81 04/06/82 01107181 01/07102
Operation and maintenance of Various parts of Florida. 11/13/80 11/13/82 08/13/81 08113102

Control Tide Stations.
Maintenance of UNIVAC 1100/10 Asheville, N.C........................... 09/30/80 09/30183 06/30182 00/30183

Computer System.
Calibration of Oceanographic Bellevue, Wash -.... 10/31/80 10/31/84 06/01/83 06/01/84

Instruments.
Technical support services for the Bay St. Louis, Miss_.. 04/30/81 03/31;85 12/31/83 12131/84

NOAA Data Buoy Office.
Maintenance and repair services Nationwide_./.. 08/30/80 06/30/86 03/30/84 03/30/05

for NOAA Weather Radio RF
transmitters.

Date: August 1, 1980.
Francis 1. Balint,
Acting Director, Office of Management and Computer Services,
IFR Doec. 80-23769 Filed 8-6-W. &45 am)
BILLING CODE 3510-12-M

Pacific Fishery Management Council,
Scientific and Statistical Committee
and Salmon Subpane; Public Meeting
With Partially Closed Session;
Rescheduling

AGENCY: National Marine Fisheries
Service.

SUMMARY: The Pacific Fishery
Management Council, established by
Section 302 of the Fishery Conservation
and Management Act of 1976 (Pub. L,
94-265) and its Salmon Subpanel have
changed meeting dates and times (FR
Vol. 45, No. 144, July 24,1980, page
49312):

From

Salmon Subponel (open meeting)
August 19-20,1980 (2 p.m. toZ p.m. on'
August 19; 8 a.m. to 5 p.m. on August 20)

To

August 20 (2 p.m. to 5 p.m.) and
August 21 (8 a.m. to 12 noon)

From

Council (open meeting) August 20, (0
a.m. to 5 p.m.) and August 21 (8 a,m, to 5
p.m.)

To

August 20 (9 a.m, to 5 p.m.) and
August 21 (11 a.m. to 5 p.m.)

I I
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From
Council (closed meeting) August 20, (8

a.m. to 9 a.m.)

To
August 21 (9 a.m. to 11 a.m.)
All other information remains

unchanged.
FOR FURTHER INFORMATION CONTACT:.
Pacific Fishery Management Council,
526 S.W. Mill Street Second Floor,
Portland. Oregon 97201, Telephone: (503)
221-6352.

Dated. August 4,1980.
Robert K. Crowell.
DeputyExecutive Director, National Marine
Fisheries Service.
[FR Doc. 8&-24 Filed 8-6-80 &4S am]
BILUNG CODE 3510-22-U

New England Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service, NOAA.
SUMMARY: The New England Fishery
Management Council, established by
Section 302 of the Fishery Conservation
and Management Act of 1976 (Pub. L.
94-265], will meet to discuss status of
groundfish fishery;, oversight committee
reports for lobster, scallops, and herring,
as well as other business.
DATE: The meetings, which are open to
the public, will convene on Wednesday,
August 27,1980, at approximately 10
a.m., and will adjourn on Thursday,
August 28,1980, at approximately 5 p.m.
The meetings may be lengthened or
shortened, or agenda items rearranged,
depending upon progress on the agenda.
ADDRESS: The meetings will take place
at the Samoset Resort, Rockport Maine.
FOR FURTHER INFORMATION CONTACT:.
New England Fishery Management
Council, Suntaug Office Park, Five
Broadway, Route One, Saugus,
Massachusetts 01906, Telephone: (617)
231-0422.
Dated. August 4,1980.
Robert K Crowell,
Deputy Executive Director, National Marine
Fisheries Service.
[FR Doc. S0--3 Filed 8-8-80 8&4 am]
BILI CODE 3510-22-U

Sea Lion Promotions Ltd.; Issuance of
Permit

On May 30 1980, Notice was
published in the Federal Register (45 FR
36466), that an application had been
filed with the National Marine Fisheries
Service by Sea Lion Promotions Limited,
9 Auckland Terrace, Parliament Street,
Ramsey, Isle of Man, for a permit to take
two (2) California sea lions (Zalophus

californianus) for the purpose of public
display.

Notice is hereby given that on July 31,
1980, and as authorized by the
provisions of the Marine Mammal
Protection Act of 1972 (16 US.C. 1361-
1407), the National Marine Fisheries
Service issued a Public Display Permit
for the above taking to Sea Lion
Promotions Limited subject to certain
conditions set forth therein.

The Permit is available for review in
the following offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service, 3300
Whitehaven Street. N.W. Washington,
D.C.; and

Regional Director, National Marine
Fisheries Service, Southwest Region, 300
South Ferry Street, Terminal Island,
California 90731.

Dated: July 31,190.
Robert K. Crowell,
Deputy Executh'e Dimctor, Na tional Afad e
Fisheries Sermice.
[FR mDoc. 80-6 Filed 9-s. &=i

BILUNG CODE 8510-24M

COMMODITY FUTURES TRADING

COMMISSION

Proposed Joint Audit Plan, Correction

In FR Doc. 80-21785, appearing at
page 48882 in the Federal Register of
Monday, July 21,1980, the following
changes should be made:

1. On page 48883. in the third column,
immediately below the boldface
heading, "Chicago Board of Trade-
FCM's," the FCM "Aardvark Financial
Inc." should be added. Also, on the
fourteenth line under that boldface
heading, the FCM denoted as "Brown &
Co., Inc., K.J.," should be deleted.

2. On page 48884, the first column, on
line 28, the name "Shearson Loeb
Rhoades, Inc." should be inserted in lieu
of "Shearson Hayden Stone, Inc." and
on line 36, the name "Gill & Duffus
Services, Inc." should be inserted in lieu
of "Truebner & Company, Inc." Also,
immediately below line 38, the following
two FCMs should be added: "Virginia
Trading Corporation" and "Western
Farm Commodities Company."

Issued in Washington, D.C., on August 4,
1980.
Jane K Stuckey,
Secretary of the Commission.
[FR Doc. B0-43e3 Filed 5-,-ft &46 am]
BILLM CODE s3SI-I-M

DEPARTMENT OF DEFENSE

Department of the Air Force

Performance Review Boards; List of
Members; Addition
AGE cY: Department of the Air Force,
DOD.
ACTION: Addition of names to notice on
"Performance Review Boards List of
Members."

SUMMARY. In FR Doc. 80-22455,
appearing on pages 49970-49972 of the
July 28,1980 Federal Register add the
following names: UnderAir-Force
Logistics Command (AFLC): Armond
Meacham, Deputy for Contracting and
Manufacturing. AFA, AFLC. Under
Air Force Systems Command (AFSC):
George Huffman, R&D Executive Chief
Scientist. Air Force Aero Propulsion
Lab, AFSC. Under Air Force Systems
Command (AFSCJ; Michael Salkind,
Director, Electronic and Solid State
Sciences, AFOSR. AFSC. Under Other
Marion Williams, Scientific Advisor
(Test and Evaluation), AFrEC.
FOR FURTHER INFORMATION CONTACT:
Mrs. Carol M. Rose, telephone: (202)
697-1881.
Carol K. Rose
AirForce Federal Registerailson Officer.

BILLIG CODE 3910-01-M

DEPARTMENT OF EDUCATION

Education Appeal Board; ApplIcations
for Review

AGENCY Department of Education.
ACTION: Notice of applications for
review accepted for hearing by
Education Appeal Board.

SUMMARY: This notice lists the
applications for re.iew that were
received and accepted for hearing by the
Education Appeal Board between May
3,1980, and June 30,1980.
FOR FURTHER INFORMATION CONTACT.
Dr. David S. Pollen, Chairman,
Education Appeal Board, 400 Maryland
Avenue. SW (Room 2141, FOB-6),
Washington, D.C. 20202. Telephone (202]
245-7835.
SUPPLEMENTARY INFORMATION: Under
sections 451 through 456 of the General
Education Provisions Act (20 USC 1234].
the Education Appeal Board has
authority to conduct (1) audit appeal
hearings, (2] withholding, termination
and cease and desist hearings initiated
by the Secretary of Education, and (3)
other proceedings designated by the
Secretary as being within the
jurisdiction of the Board. For
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information concerning the Board and
its procedures, see the Board's final
regulations published in the Federal
Register on April 3,1980 (45 FR 22634).

This notice lists the applications for
review that were received and accepted
for hearing by the Education Appeal
Board between May 3,1980, and June 30,
1980.

Two applications for review involved
programs conducted under Title I of the
Elementary and Secondary Education
Act of 1965, as amended:

(1) Appeal of the State of Nevada,
Docket No. 6-{611--80. The State
appealed a final audit determination
that the Washoe County School District
had no supporting documentation for its
fiscal year 1975 and 1976 comparability
reports and could not demonstrate that
services provided from State and local
funds to schools serving Title I project
areas were comparable to the services
provided schools not serving Title I
project areas. The Department of
Education requested a refund from the
State in the amount of $640,699.00.

(2) Appeal of the State of Illinois,
Docket No. 7-(62)-0. The State
appealed final audit determinations that
the Chicago Board of Education (1) used
Title I funds in fiscal years 1975 and
1977 to support a project for the '
education of pregnant girls that was not
eligible for Title I funds, and supplanted
State and local funds that should have
been used to support the project; (2]
approved projects in fiscal year 1977 at
two schools that did not meet the Title I
comparability requirements, and (3)"
overclaimed indirect costs in fiscal
years 1975 thiough 1977. The
Department of Education requested a
refund from the State in the amount of
$3,335,680.00.

Two applications for review involved
programs conducted under the
Emergency School Aid Act:

(1] Appeal of the City of Detroit,
Michigan, Docket No. 5-{60)-80. The city
appealed final determinations that some
of the funds made available to the city
under the Emergency School Aid Act
were improperly used for out-of-State
trips and space rental costs under one
grant, and for additional costs and
activities that were unauthorized under
a second grant. The Department of
Education requested a refund from the
city in the amount of $116,729.00.

(2) Appeal of Community School
District 22, Brooklyn, New York, Docket
No. 8-(631-80. The school district

.appealed a final determination that
some of the funds made available to the
school district under an Emergency
School Aid Act grant were used to hire
additional personnel without the prior

approval of the Grants Officer. The
Departmenfof Education requested a
refund from the school district of
$105,362.00. -

Section 100d.43 of the Board's final
regulations provides that an interested
person, group, or agency may, upon
application to the Board Chairperson,
intervene in appeals before the
Education Appeal Board, including the
four listed above.

The application must indicate to the
satisfaction of the Board Chairperson or,
as appropriate, the Panel Chairperson,
that the intervenor has an interest in
and information relevant to the specific
issues raised in the appeals. If an
application to intervene is approved, the
intervenor becomes a party to the
proceedings.

All such applications or questions
should be addressed to Dr. David S.
Pollen, Chairman, Education Appeal
Board, 400 Maryland Avenue, SW
(Room 2141, FOB-6), Washington, D.C.
20202, telephone (202] 245-7835.
(Catalog of Federal Domestic Assistance
Number not applicable. Part I of one circular
A-95 does not apply.]
(20 U.S.C. 1234)

Dated: August 4,1980.
Shirley M. gufstedler,
Secretary of Education.
FR Doc. 80-23888 Fded 8-M 8:45 am]

BILUNG CODE 4000-01-M

Education Appeal Board; Final
Decisions Adopted
AGENCY: Department of Education.
ACTION: Summaries of Final Decisions of
the Education Appeal Board.

-SUMMARY: This notice contains
summaries of the two decisions of the
Education Appeal Board which were
adopted at the final decisions of the
Department of Education between
January 5,1980, and June 30, 1980.
FOR FUMER INFORMATION CONTACT.
Dr. David S. Pollen, Chairman,
Education Appeal Board. 400 Maryland
Avenue, S.W. (Room 2141, FOB-6),
Washington, D.C. 20202. Telephone (202)
245-7835.
SUPPLEMENTARY INFORMATION: Under
sections 451 through 456 of the General
Education Provisions Act (20 U.S.C.
1234), the Education Appeal Board has
authority to conduct (1) audit appeal
hearings, (2] withholding. termination,
and cease and desist hearings initiated
by the Secretary of Education, and (3)
other proceedings designated by the
Secretary as being within the
jurisdiction of the Board. For
information concerning the Board and
its procedures, see the Board's final

regulations published in the Federal
Register on April 3, 1980 (45 FR 22634).

This notice summarizes the two
decisions of the Education Appeal Board
that were adopted as the final decisions
of the Department of Education between
January 5, 1980, and June 30, 1080.
Summaries of the Board's decisions are
published on a semiannual basis in
order to keep the public informed as to
the Board's activities.

The summaries are prepared as a
convenience to the public and are
intended only to highlight the holdings
of the Education Appeal Board. The
summaries are not official parts of the
decisions and should not be relied upon
as guidance from the Department of
Education or legal precedent. Copies of
the full decisions of the Education
Appeal Board are available at the
address given above on request and
with payment of the full costs of
reproduction.

Summary of Final Deision: Appeal of
the State of Michigan, Docket No. 9-
(24)-76, February 26,1980.

Michigan appealed a final audit
determination, made by the Deputy
Commissioner for School Systems, that
during the summer of 1970, the Traverse
Bay Area Intermediate School District
improperly charged the shared costs of a
State-funded day care program and a
Federally-funded migrant youth
education program solely to the Federal
program. The Federal program was
funded under Title I of the Elementary
and Secondary Education Act of 1065, as
amended. The Deputy Commissioner
requested a refund from the State In the
amount of $55,557.00.

On February 12, 1979, the Hearing
Panel issued an interim decision holding
that Michigan was required to refund
the amount of Title I migrant funds
improperly expended on the day care
program, but leaving open the issue of
how to properly compute that amount,
In the Panel's concluding decision
issued on December 19, 1979, the Panel
approved the auditors' use of average
daily attendance figureb as the basis for
prorating the shared costs of the two
programs, and noted that the State had
not met its burden of proving that the
average daily attendance figures were
inaccurate.

The Panel held that Michigan was
required to refund $55,557.00 to the
Department of Education. On February
26, 1980, the Paners decision was
adopted as the final decision of the
Department.

Summary of Final Decision: Appeal of
the State of New Jersey, Docket No. 14-
(29)-76, May 3.1980.

New Jersey appealed final audit
determinations, made by the Deputy
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Commissioner for Elementary and
Secondary Education, that the Newark
local educational agency misspent funds
under Title I of Elementary and
Secondary Education Act of 1965, as
amended, in fiscal years 1971 and 1972.
After applying the statute of limitations,
the amount of Title I funds remaining in
dispute was $1,031,304.00.

In a decision issued February 19,1980,
the Hearing Panel ruled that the
Commissioner of Education was not
limited to withholding future Title I
funds but could recover funds
improperly spent within the applicable
limitation period. The Panel found that
the Newark local educational agency
spent Title I funds at schools which the
Newark local educational agency, by
using an eligiblity formula that inflated
the percentages of children from low-
income families attending the schools,
improperly classified as eligible for Title
I services. The Panel also ruled that
recalculations of the percentages
submitted during the appeal proceedings
failed to show that the schools were
eligible. The Panel further rejected New
Jersey's argument that all the Newark
schools were disadvantaged and
therefore eligible to receive Title I
services.

The Panel ruled that New Jersey was
required to refund $1,031,304.00 to the
Department of Education. On May 3,
1980, the Panel's decision was adopted
as the final decision of the Department.
(Catalog of Federal Domestic Assistance
Number not applicable. Part I of OMB
Circular A-95 does not apply.)

Dated: August 4,1980.
Shirley M. Hufstedler,
Secretary of Education.
[FR tlo. 6-2W Fed 8-5-aO; s am]
BILLJNG CODE 4000-01-U

DEPARTMENT OF ENERGY

Compliance With the National
Environmental Policy Act; Intent To
Prepare Environmental Impact
Statement
AGENCY: Department of Energy.
ACTION: Notice of Intent to prepare an
Environmental Impact Statement (EIS)
on the potential use of a group of salt
domes in the Gulf of Mexico off the
coast of Texas and Louisiana for crude
oil storage by the Strategic Petroleum
Reserve.

SUMMARY: The Department of Energy
(DOE) announces its intent to prepare
an EIS to assess the environmental
implications of a proposed DOE action
to use one of three salt domes located in
the Gulf of Mexico approximately 40-65

miles off the coast of Texas and
Louisiana for storage of up to 200 million
barrels (MMB) of crude oil as a part of
the Strategic Petroleum Reserve (SPR).

Interested agencies, organizations,
and members of the general public
desiring to submit commnts or
suggestions for consideration in
connection with this ES are invited to
do so. Upon completion of the EIS, its
availability will be announced n the
Federal Register, at which time
comments will again be solicited.

Written comments may be submitted
to: Harry A. Jones, Deputy Assistant
Secretary, Strategic Petroleum Reserve
Office, U.S. Department of Energy, 1728
M St. NW., Washington. DC 20461 (202)
634-5521.

For general information on the DOE
Environmental Impact Statement (EIS)
process contact* Ms. Mary E.
Shaughnessy, NEPA Affairs Division.
Office of the Assistant Secretary for
Environment. U.S. Department of
Energy, Room 4G-064, Forrestal
Building, 1000 Independence Ave. SW.,
Washington, DC 20585 (202) 252-4610.
BACKGROUND INFORMATION: Congress
mandated the SPR in Title L Part B, of
the Energy Policy and Conservation Act
of 1975 (Pub. L. 94-163) to provide the
United States with sufficient petroleum
reserves to minimize the effects of any
future oil supply interruption. SPR Plan
Amendment No. 2, submitted to the
Congress in May 1978, increased the
goal of the Reserve from 500 million to I
billion barrels by 1985 and provided for
implementation of a 750 million barrel
Government Reserve.

A final programmatic EIS addressing
the effects of SPR implementation was
made available in December 197. A
final supplement updating the
programmatic EIS and addressing the
expansion of the SPR to a billion barrel
program was made available in January
1979. The programmatic ES and its
supplement addressed the establishment
of several different types of reserves
(e.g. Industrial Petroleum Reserve,
Regional Product Reserve, and the Early
Storage Reserve) as well as several
different types of storage media (e.g.,
surplus tanker ships, conventional steel
surface tanks, underground storage in
salt domes and rock caverns). In
addition. the programmatic ES
addresses cumulative effects expected
from use of varying combinations of
media types.

Five sites are presently being
developed in Gulf coastal areas of
Texas and Louisiana as a part of the
SPR. These include: solution-mined salt
dome sites at Bryan Mound, Texas, and
West Hackberry, Bayou Choctaw and

Sulphur Mines. Louisiana, and one
mechanically mined site at Weeks
Island. Louisiana. Site specific EIS's are
available for each of these sites. With
an increased goal of the SPR of one
billion barrels, additional storage sites
must be identified and evaluated. The
development of storage below the floor
of the Gulf of Mexico in an offshore
group of salt domes is proposed as one
alternative to provide up to 200 MMB of
the total SPR capacity.

The purpose of this Notice is to
present, pertinent background
information regarding the proposed
scope and content of the EIS and to
solicit comments and suggestions for
consideration in its preparation.
Environmental effects of this proposal
will be assessed in the EIS. This
offshore group of salt domes is proposed
for storage of up to 200 MMB although
full utilization of all three sites could
provide up to 600 M1 of storage. The
offshore sites under consideration have
been named for the lease blocks in
which they are located. The three sites
are Identified as Galveston Island Block,
86 (GA68), Galveston Island Block 64.
(GA64) and East Cameron Block 192
(EC192). Site GA86 lies approximately
45 miles south of Freeport, Texas; site
GA64 lies approximately 50 miles
southwest of Freeport; and site EC192
lies approximately 65 miles southwest of
Cameron. Louisiana.

Development of 200 MMB of storage
capacity at any one of the sites would
require leaching 24 storage caverns from
the salt dome. Each cavern would be
planned for a 10 MMB net capacity,
however, since unforeseen construction
or geological conditions might result in
less than desired capacity in some
caverns, planning would assume
development of 18 caverns at 10 MMB
and 8 caverns at 5 MMB. Erection of 24
drilling platforms would be required for
cavern entry wells to be used for
leaching, oil fill and oil withdrawal.
Water for leaching would be withdrawn
from the Gulf of Mexico, and the brine
produced during cavern development
would be discharged into the Gulf
through two discharge ports positioned
15 feet apart and 25 feet below the water
surface at each platform. Return of the
brine to a central pumping platform for
discharge is not proposed because of (1)
the extensive piping required; (2) the
potentially greater effect on the water
column of a larger concentration of
brine dacharge at one location, and (3)
the potential for brine recirculating
through the leach water intake and
adversely affecting the rate of cavern
leaching.

II I
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Additional principal facilities at an
offshore salt dome site would include a
large pumping platform for seawater
intake (leach water), oil pumping,
offshore control center, and living
quarters; connecting pipelines; and six
single point moorings (SPM.
Establishment of anchorages and
shipping safety fairways to provide
tanker access to the SPM's would also
be required.

Onshore support facilities would be
provided at either Freeport or Port
Arthur, Texas. Principal onshore support
base components would include a small
boat harbor and docking facility, a
warehouse and storage area, heliport, an
administration center, and oil spill
control equipment.

A primary advantage of using offshore
sites is that very large crude carriers
could be moored at a site for offloading
directly into storage caverns. Oil
withdrawn from storage could be
transported by small and/or large
tankers to refineries in the northeastern
United States and/or in the Caribbean.
Tankers could also transport oil to Gulf
Coast refineries.

Identification of Environmental Issues
Issues which will analyzed during

preparation of the DEIS include but are
not limited to the following list which is
not intended to be a predetermination of
effects:

(1) Effects resulting from site
preparation and operation of oil storage
facilities including a permanent loss of
salt resources, adverse effects on local
water quality due to sediment
suspension, effects of brine disposal,
and effects of accidents resulting in oil
spills and/or on-site fires:

(2) Effects on biota resulting from
construction and operation including
disruption of bottom sediments and
resultant loss of benthos, creation of a'
favorable reef habitat at the platforms,
and entrainment and impingement of
organism; by intake structures;

(3) The release of hydrocarbon
emissions due to tanker venting during
withdrawal may result in exceeding air
quality standards for up to 20 miles from
SPM's;

(4) Cumulative effects of cavern area
preemption from cdmmercial fishing and
oil/gas development; and

(5) Effects resulting'from development
of a 10-acre onshore support base which
would include loss of tertestrial and
aquatic habitats with indirect effects on
fish and wildlife.
ALTERNATIVES: The DEIS for the
proposed development of offshore
domes for use in the SPR will examine
the environmental effects of that
development and compare them to

effects of reasonable alternatives. The
DEIS will consider this proposal from
-the standpoint of various development
options. The DEIS will also consider
these alternatives: storage underground
in caverns developed in Gulf Coast and
inland salt domes, storage underground
in hard rock mines, and a "no action"
alternative whereby no additional
storage-would be developed for the SPR
beyond that already provided in SPR
Gulf Coast facilities.

All suggestions, comments and
questions submitted to DOE on or before
August 27,1980, will be carefully
considered in the preparation of the
DEIS. Comments received after that date
will also be considered to the maximum
extent practicable.

Dated at Washington, DM tbis 1st day of
August 1980.

For the United States Department of
Energy.
Lynda L Brothers,
Acting Assistant Secretaryfor Environment
[FR Doc. 80-23888 Filed &C-M 8:45 am]
BILLING CODE 6450-01-"

Proposed Subsequent Arrangements

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160), notice is hereby given of a
proposed "subsequent arrangement"
under the Agreement for Cooperation
Between the Government of the United
States of America and the Government
of Canada..

The subsequent arrangement to be
carried out under the above mentioned
agreement involves approval of the
following contract:

WC-CAL20, United States tb Canada,
fuel rods containing 245 kilograms
uranium, with 7.3 kdlograms of U-235
(2.98%), to be used for a loss of coolant
accident study at the NRU reactor,
Atomic Energy of Canada, Limited,
Chalk River, Canada. This study is
sponsored by the U.S. Nuclear
Regulatory Commission. It is intended
that this material will be returned to the
United States within two years after
completion of the study.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that the
furnishing of the nuclear material will
not be inimical to the common defense
and security.

This subsequent arrangement will
take effect no sooner than August 22,
1980.

For the Department of Energy.

Dated: August 1,1980.
Harold D. Bengelsdorf,
Director forNuclearAffairs, Intemoono)
Programs.
[FR Doc. 80-23784 Filed 84-W. US am]
BILINo CODE 6450-01-U

Proposed Subsequent Arrangement
Pursuant to Section 131 of the Atomic

Energy Act of 1954, as amended (42
U.S.C. 2160), notice is hereby given of a
proposed "subsequent arrangement"
under the Agreement for Cooperation
Between the Government of the United
States of America and the Government
of Japan and the Additional Agreement
Between the Government of the United
States of America and the European
Atomic Energy Community (EURATOM)
Concerning the Peaceful Uses of Atoml
Energy.

The subsequent arrangement to be
carried out under the above mentioned
agreements involves approval of the
following retransfer:

RTD/JA(EU)-21, from West Germany
to Japan, two prototype material test
reactor fuel elements, one of which
contains 520 grams uranium enriched to
92.65% in U-235, and one of which
contains 980 grams of uranium enriched
to 19.99% in U-235, to be utilized In the
material test reactor at the Japan
Atomic Energy Research Institute.

In accordance with Section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than August 22,,
1980.

For the Department of Energy.
Dated: August 1, 1980.

Harold D. Bengelsdorf,
Director forNuclearAffairs, JnMernoionaol
Nucleat and Technical Programs.
[FR Doc. 80-23785 Filed 8-6-W. 8:45 am]
BILLING CODE 6450-01-M

Economic Regulatory Administration

Entitlements Program Crude Oil Cost
Data, November 1978 Through May
1980

The Economic Regulatory
Administration (ERA) hereby Issues Its
bi-monthly notice of crude oil cost data,
The purpose of this notice is to make
available to the public information on
the effect of the entitlements program on
the crude oil costs of the various
segments of the refining industry. Table
I (attached) sets forth the pre-
entitlements .costs of crude oil to (1) the
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major refiners (Amoco, Arco, Chevron, by all refiners in the entitlements
Citgo, Conoco, Exxon, Getty, Gulf, program.
Marathon, Mobil, Phillips, Shell, Sunoco. Issued in Washington, D.C. on July 3. 190.
Texaco, and Union-Oil, (2) large Hazel R. Rollins,
independent refiners (Ameriada Hess, Administrator. EconomicRegulatory
Sohio, Ashland, Coastal, Tosco, Kerr- Administration.
McGee, and Champlin), and (3) small FOR FURTHER INFORMAT)OH CONTACT.
refiners. Table II (attached] shows the David A. Welsh (Entitlements Program
post-entitlements crude oil cost Office), Economic Regulatory
distribution for the 22 major and large Administration, 2000 M Street, N.W.,
independent companies. Table II Room 6128, Washington, D.C. 20461
(attached] shows the pre-entitlements (202/653-3475).
imported crude oil cost distribution for William Webb (Office of Public
the same 22 companies. Information), Economic Regulatory

The data are based on the reports Administration, 2000 M Street. N.W.,
filed each month on the Form ERA-49 Room B-110 Washington, D.C. 20461

(2021653-4055).

Table I.-.rde Od Costs Befa:e and After EntrUernent Paymnts

[DC4s per barrel]

Mators (top 15)" Large independets" Snai r~ews

Pre Post . Pro post* Pie Pot

1978:
Nov .. SZ51 $12-1 S1326 1-95 $13.07 $1223
Dec .1Z68 - 1306 1378 1325 1322 1243

1979:
Jan S12-76 S1324 $1406 S1348 $1360 51265
Feb ..... _ 1317 1365 1422 1360 1372 1277
Mar 1340 1382 1460 1455 1411 1323
Apr 1415 1460 158 1527 1482 139
May 14-82 1542 1710 1641 1589 T4 7
Jun_______ 1643- 1693 1661 1739 1776 1717
J_ _ _1813 1871 2074 1919 18 74 1811
Aug 1911 1962 2173 2025 2052 2006
Sep 19.29 1965 2143 2010 2143 20.78
Oct 20.02 20'68 2263 2389 2160 2062
Nov 2103 2181 2587 2461 2292 2197
Dec 22,71 23.55 2600 2365 2496 2423

1980.
Ja n 2396 2490 2619 2515 2681 2462
Fe . . . 25.22 2613 2860 2615 2732 26.51
Mar - 25.85 26.88 2923 2687 - 2969 2734
Apr 2616 2702 2941 27-96 2690 2722
May 2696 2800 2933 2922 2989 2704

ChWWJan 1979 to May 190 14.20 14.76 15.27 1574 1629 1439

'Post entitlements payment costs show the effect o the enWrtmnks payments in the month for Wv.bch the mks is pw
sWhed even though the payments take place two months later For example, November 1979 dela ie n M 810 eft adsm&ef

notice for November 1979 pubshed in January 1960.
"(Amoco. Arco. Chewon. Cd9o. Conoco. Exxon, Getty. Gutf. Marathon, Mo. Ph% Shie, Suwc. TrEaco ai Llnwe

" "(Hess, Sogo. Ashland, coastal, Tosco, Kerr-MCee & Champhn)

Table II.-Post Enbtlement Crude Oil Cost Distribubon for 22 Major and Large Indepenfeat C&onawis

Number of comparmes wKh per barrel costs of Nov 78 Dec78 Jan 79 Feb79 Mar7 9 Apr 79 M 73

Sl 1.00 to S1l.99 . 2 1 1 0 0 0 0
1200 to 12.99 6 6 8 2 3 2 0
13.00 to 13.99--. 13 11 7 12 5 0 2
14 00 to 14 99-....... .. . 1 4 5 8 13 10 5
15.0010 15.99 . . . ...... .. 0 0 1 0 0 7 5
16.00 to 16.99 . 0 0 0 0 1 3 6

.- 17 00 to 17.99. 0 0 0 0 0 0 2
18.00 to 18.99 - --. 0 0 0 0 0 0 1
1900 to 1999 . 0 0 0 0 0 0 1
20-00 to 20.99 0 0 0 0 0 0 0
21.00 to 21.99 0 0 0 0 0 0 0
22 00 to 2299 0 0 0 0 0 0 0
23.00 to 23.99 0 0 0 0 0 0 0
24.00 to 24.99 0 0 0 0 0 0 0
2500 to2599-. 0 0 0 0 0 a a
26.00 to 26.99 0 0 0 0 0 0 0
27.00 to 27.99- 0 0 0 0 0 a 0
28.00 to 28.99 0 0 0 0 S 0 0
29.0O to 29.99 ...- 0 0 0 0 0 0 0
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Table 1.-Post Enfilement Crude Oil Cost Distrbution for 22 Major and Large Independent Companies-
Confinued

Number of companies %,th per barrel costs of Nov 78 Dec 78 Jan 79 Feb 79 Mar 79 Apr 79 May 79

30.00 to 30.99 ............................................. 0 0 0 0 0 0 0

Jun 79 Jul79 Aug 79 Sep 79 Oct 79 Nov 79 Dec 79 Jan 80

$11.00 to 11.99 ........................................ 0 0 0 0 0 0 0 0
12*00 to 12.99 ........................................ 0 0 0 0 * 0 0 0 0
13.0O to 13.99 .......................................... 0 0 0 0 0 0 0 0
14.O to 14.99 ......................................... 2 0 0 0 0 0 0 0
15.0010 15.99 ......... 3 1 0 D 0 0 0 0
16.00 to 16.99 ........................................ 4 0 1 2 1 0 0 0
17.00 to 17.99 ......................................... 5 4 2 1 1 0 0 0
18.00 to 18,99 ......................................... 6 5 5 1 1 1 0 0
19.00 to 19.99 ......................................... 0 4 2 4 3 1 1 0
20,00 to 20.99 . ............................... 2 6 7 6 1 ' 2' 1 0
21,00 to 21.99 ................................. 0 0 1 3 7 3 4 2
2200 to 22.99 .......................................... 0 0 3 3 3 5 3 3
23.00 to 23.99 ........ . .............................. 0 2 0 1 2 6 2 1
24.00 to 24.99 ...................... 0 0 1 1 2 3 5 1
2500 to25.99 ............. 0 0 , 0 0 0 0 2 4
26.00 to 26.99 ....................................... 0 0 0 0 1 0 2 5
27.00 to 2799 ......................................... .0 0 0 0 0 0 1 2
28.00 to 28.99 .................................. -... 0 0 0 0 0 0 0 4
29.00 to 29.99 ........... 0 0 0- 0 0 1 1 0
30.00 to 00.99 ................ 0 0 0 0 0 0 0 0

Feb 80 Mar 80 Apr 80 May 80

$11.00 tot1i9 ......................................... .......... 0
12.00 to 12.99 ........................................... 0
13.00 to 13.99 ..... . ................ 0............... .......... ...... . .. 0
14.00 to 14.99 ............................................... .................................. ...... 0
15,00 to 15.99 . . . . . .........
16.00 to 16.99 ... ,......... ...... ............... 0
17.00 to 17.99 ........... ..... . ...... 0
18,00 to 18.99 ............... ...................................................... ............. 0
19.00 to 19.99 .............. . . . . . .................. 0
20.001o 20.99 ............................................................ 0
21.00 to 21.99 ...................................... . .......... 0
22.00 t0 22.99 ................................................ .. ... ........ 0
23.00 to 23.99 .. ..... .......... ....................... .. . . .. . . .' .... : .... 4,

24.00 to 24.99 ........................ . .................................. ....... . .3
25 00 to 25.99 .................................................... ................................. 4.
26.00 to 26.99 ....................................................................... ... 1
27.00 to 27.99 . . ............................ ..... ..................... 4
28.00 to 28.99 .................................................... ......... .... 1
29.00 to 29.99 ....................................... .............. 3
•30 00 to 30.99 .. . . . .................................... " 1
3100 to 31.99 .................................................. .. 0
32.00 to 32.99 ......................................................... ............ 1
33.00 to 33.99 ..................... .............. 0
34.00 to 34.99 . . .............. .. ............................................. 0

0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
1 1 0
3 2 2
5 5 0
1 2 3
2 1 4
1 3 2
6 2 5
3 2 5
0 3 0
0 0 1
0 0 0
0 1 0

Table IIl.-PreEnitlement Imported Crude Oil Cost Distnibution for 22 Major and Large Independent
Companies

Number 6f companies with per barrel crude oil Nov 78 Dec 78 Jan 79 Feb 79 Mar 79 Apr 79 May 79
cost of

$13.00 to 13.99 .......................................................... 4 1 . 0 0 0 0 0
14.00 to 14.99 . ................ . ..... 10 10 5 2 2 0 0
15.00 to 15.99. . ............................................. 7 9 7 10 3 1 0
16.00 to 16.99 . .............. 1 1 8 6 11 Q 2

.17.00 to 17.99 ............................ 0 1 0 2 3 2 6
18.00 to 10.99 ........................ ............. 0 0 1 1 2 3 3
19.00 to 19.99 ............ . . ............. 0 0 0 0 1 5 5
20.00 to 20.99 ......................... . .. 0 0 0 1 0 2 2
21.00 to 21.90................................................. 0 0 0 0 0 0 2
22.00 to 22.99 ........................................................ 0 0 0 0 0 0 0
23.00 to 23.99 ................................. ............... 0 0 0 0 0 0 1
24.00 to 24.99 ........................ .. . 0 0 0 0 0 0 1
25.00 to 25.99 ................. 0 0 0 0 0 0 0
26.00 to 26.99 ................ ........ 0 0 0 0 0 0 0
27.00 to 27.99 ........................... - 0 * 0 0 0 0 0 0
28.00 to 28.99,................. . ....... 0 0 0 0 0 0 0
29.00 to 29.99 .................... . ...... 0 0 0 0 0 0 0 - 0
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Table lll.Pre-EntieuentknporedCrude CV Cost nsh bkn or22AM4wandLAw 1*E%*-t ENVIRONMENTAL PROTECTION
Comanes"--Contred AGENCY

Number of cormpanres wth per baTrel crude 0, Nov .C C, 78 an 79 Fet T3 Wa 7M3 AV 73 P%- [OPTS-51106; FRL 1564-1]
cost of

30o 30.99- 0 0 0 a Isocyanate Terminated Urethane
31 00 to 31.99 . 0 a 0 : 0 a Prepolymer; Premanufacture Notice
32 to 32-99- ... 0 0 0 a oa 0 AGENCY: Environmental Protection
33.00 to 33.99 ...... 0 0 0 0 0 0 0
34.00 o 3.99 0 0 0 a 0 Agency(EPA.

35M to 35-99___ 0 0 0 0 a 0 a
37.00 to 37.99 _ .. ... ....... 0 0 a 0 0 0 0 A

3800 to 399___ 0 0 a a a 0 0 SUMMARY: Section 5(a(1 of the Toxic
Substances Control Act U.SCAJ requires

Jun 79 .J 79 Aug 79 Se 79 Oc ,f. N, 0 75 ;S , e0 any person who intends to manufacture

$13.0 to 0_a___ _ 0 ( e a 0 or import a new chemical substance to
14.Oa to 14-9 o a 0 o o a 0 o submit a premanufacture notice (PN}j
is 00 to 15.99 0 0 0 0 0 a 0 0 to EPA at least 90 days before
17.00 to . -_ o 0 _ o manufacture or import commences.
1800 to 18 99_ 2 1 o a o 0 o a Section 5(dl(2) requires EPA to publish
19.0 . .... _ to M 5 o a 0 * in the Federal Register certaih
21.00 to 21 _ 2 a 2 0 1 0 a a information about each PM!Nw-,ithin 5
20 to 2Z99 4 4 3 1 4 0 0 working days after receipL This Notice23.0 to 23-99 1 5 2 1

24.00 W 249 3 3 4 3 2 3 % announces receipt ofa PIIN and
25.00 to 25.99 0 1 3 4 a I I a provides a summary.
26.00 to 26.99 1 2 3 2 6 2 2 2
27.00 Ia 27.. 0 0 1 1 2 4 1 T DATE Written comments hy September
28.0 10 29.99 a 2 1 2 2 4 4 3 1911980.
29001o29.99 ...... 0 0 0 2 1 0 2 t
30.00 I 3099 _ 0 0 0 0 0 1 4 2 ADDRESS: Written comments o: -
31.001 190 * a o a 3 * * a Document Control Officer CFS-793J.
320010 32-99 -. 0 0 0
33.00In38.99 0 1 1 0 0 c o Office of Pesticides and Toxc
34M0 '30 0__ _ a 0 0 0 2 2 3 Substances, Environmental Protecion
35.00 to35M9 0 0 0 0 1 1 1365.0 10 36M cr o o o 1 Agency. 401 M St., SW., Washington, DC
300 Ia 6.99 .. 0 0 0 0 0 a 0 0
37.oo10 37... a o 0 0 0 1 20460, 202-755-8050.
38.00 Q 3&92 0 0 0 0 0 0 t FORFURTHERINFORMATION COMACT

Feb60 S Mo 0.Wo George Bagley. Premanufacturing
Review Division (TS-794], Office of

S13.00 b 1199...-- 0 0 0 0 Pesticides and Toxic Substances,
14 ,00 1014M9 ......... a 0
1s " 001015.99 0 0 a Environmental Protection Agency, 401 Nf
16.00 to 16.99 - 0 0 0 o St., SW., Washington, DC 20460, 2021
17.00 to 17.99 _ 0 0 0 0 426-396o
18.00Oa&99 a 0 0 42&0 M36.

19.00 to_. .. 0.990 0 0 0 SUPPLEMENTARY INFORMATION: Section
20.0 ___ . .. .. 2M _ e o 5(a)(1) ofTSCA [9a StaL 2= (15 U.S.C.
21.00 to 21.99 0 0 a 0
2200 to 2Z99 _o a a a 2604)1, requires any person who intends
23.00 to 23.99 0 o 0 0 to manufacture or import new
24.00 to 24,9& 0 0 0 0
2&00to2599 a o 0 chemical substance tosubmit aPM" to.
260010 26.99 - o a 0 EPA at least 90 days before manufacture
27.00 to 27-99 a 0 0
2800 to 28.99 1 1 . . 0 or import commences. A "new"
S2900to S299._- 3 3 o * chemical substance is any substance
3100o .99 . 0 a 2 2 that is not on the Inventory of existing
32003 to 3299 .................. 2 1 1 1 substances compiled by EPAunder
3300 to 199 5 1 1 0 Section Bib) ofTSCA. EPA first34 0 to 34.'99 - -3-00 to . .9o s 4 1 published the Initial Inventory on junel,
36.0 to 36.99 4 2 2 6 1979. Notice of availability of the Initial
37.00 10 37-99....- 0 3 S 1 Inventory was published in the Federal
38.00So 3111% 1 0 1 2
39-0010 39-99 _ _ _ 2 2 0 Register of May 15.1979 (44F R 28Z58].
40.010o 40.9aa I The requirement to submit a PNM for

new chemical substances manufactured
'(Amoco, Aimo Chewon, ClO. Conaco. Exxon. Golly. Gulf, Marathon, MoW, Pt~ps 5fK4, Sro Taa. UnPOO-Ct.nwceia usacsmnfcue

Hess. Sohio. Ashand, CoastA Tosco K- & ohz0), or imported for commercial purposes
i Doc. Xk-M 2 --37in &4-ft M am] became effective on July 1, 19'9.
BILUtNo CODE 646"-1-M EPA has proposed premanufacture

notification rules and forms in the
Federal Registerissues of January 10.
1979 (44 FR 2Z421 and October 16, 1979-
(44 FR 59764). These regulations,
however, are not yet in effect. Interested
persons should consult the Agency's
Interim Policy published in the Federal
Register of May 15,1979 (44 FR 28564)
for guidance concerning premanufacture
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notification requirements prior to the
effective date of these rules and forms.
In particular, see page 28567 of the
Interim Policy. .

A PMN must include the information
listed in Section 5(d)(1) of TSCA. Under
section 5(d)(2) EPA must publish in the
Federal Register nonconfidential
information on the identity and use(s) of
the substance, as well as a description
of any test data submitted under section
5(b). In addition, EPA has decided to
publish a description of any test data
submitted with the PMN and EPA will
publish the identity of the submitter
unless this information is claimed
confidential.

Publication of the section 5(d)(2)
notice is subject to section 14
concerning-isclosure of confidential
information. A company can claim
confidentiality for any information
submitted as part of a PMN. If the
company claims confidentiality for the
specific chemical identity or use(s) of
the chemical, EPA encourages the
submitter to provide a generic use
description, a nonconfidential
description of the potential exposures
from use, and a generic name for the
chemical. EPA will publish the generic
name, the generic use(s), and the
potential exposure descriptions in the
Federal Register.

If no generic use description or
generic name is provided, EPA will
develop one and after providing due
notice to the submitter, will publish an
amended Federal Register notice. EPA
immediately will review confidentiality
claims for chemical identity, chemical
use(s), the identity of the submitter, and
for health and safety studies. If EPA
determines that portions of this
information are not entitled to
confidential treatment, the Agency will
publish an amended notice and will
place the information in the public file,
after notifying the submitter and
complying with other applicable
procedures.

After receipt, EPA has 90 days to
review a PMN under section 5(a)(1). The
section 5(d)(2) Federal Register notice
indicates the date when the review
period ends for each PMN. Under
section 5(c), EPA may, for good cause,
extend the review period for up to an
additional 90 days. If EPA determines
that an extension is necessary, it will
publish a notice in the Federal Register.

Once the review period ends, the
submitter may manufacture the
substance unless EPA has imposed
restrictions. When the submitter begins
to manufacture the substance, he must
report to EPA, and the Agency will add
the substance to the Inventory. After the
substance is added to the Inventory, any

company may manufacture it without
providing EPA notice under section
5(a)(1](A).

Therefore, under the Toxic
Substances Control Act, a summary of,
the data taken from the PMN is
published herein.

Interested persons may, on or before
September 19, 1980, submit to the
Document Control Officer (TS-793), Rm.
E-447, Office of Pesticides and Toxic
Substances, 401 M St., SW, Washington,
DC 20460, written comments regarding
this notice. Three copies of all comments
shall be submitted, except that
individuals may submit single copies of
comments. The comments are to be
identified with the document control
number "[OPTS-51106]" and the PMN
number. Comments received may be
seen in the above office between 8:00
a.m. and 4:00 p.m., Monday through
Friday, excluding holidays.
(Sec. 5,90 Stat. 2012 (15 U.S.C. 2604))

Dated. August 1,1980.
Warren R. Muir,
ActingDeputyAssstntAdmnA bstratorfor
Chemical Control.

PWN80-178
Close of Review Perod. October 19,

1980.
Manufacturer's Identity, Claimed

confidential.
Specific ChemicalIdentity. Claimed

confidential. Generic name provided.
Isocyanate terminated urethane
prepolymer.

Use. Claimed confidential.
Production Estimates. Claimed

confidential.
Physical/Chemical Properties.

Claimed confidential.
Toxicity Data. Claimed confidential.
Exposure. Claimed confidential.
Environmentalflelease/Disposal.

Claimed confidential.
[FR Doc. 80-23800 Filed 8-5-n0 8:45 amI
BILNG CODE 6560-01-M

[FRL 1563-8]

Regional Implementation of EPA
Policy forincreased Use of Minority
Consultants and Construction
Contractors

The U.S. Environmental Protection
Agency (EPA) announces these regional
goals for utilization of minority
consultants and construction
contractors in the four States of Region
10: Alaska, Idaho, Oregon and
Washington. This action implements
EPA's Policy for "Increased Use of
Minority Consultants and Construction
Contractors" published in the Federal
Register, Vol. 43, No. 248, page 60220

(Tuesday, December 26,1078). These
goals shall become effective thirty (30)
days after publication in the Federal
Register.

L Introduction
Public hearings were held in each of

the four Region 10 States to assist EPA
in identifying and establishing goals for
minority business enterprises (MBE) in
the Region. Notice of these hearings was
published in five major newspapers,
including one newspaper in each of the
four Region 10 States. In additlbn, notice
of these hearings was mailed to more
than 700 MBE's, contractors, material
suppliers, engineering firms and others
interested in the MBE program in Region
10. The hearings were held in Boise,
Idaho on January 8, 1980, Anchorage,
Alaska on January 15,1980, Seattle,
Washington on January 17,1980, and In
Portland, Oregon on January 24,1980,

Based on the comments and testimony
received, the Regional Administrator,
Region 10, establishes a variable goal
which takes into account the type, size
and location of EPA-assisted projects,
This notice also establishes regional
policy and brocedures regarding non.
minority controlled firms to curb the
potential abuse of non-MBE firms taking
a share of business which otherwise
would go to MBE under the policy.

The goals announced are established
for three separate components of the
engineering, planning and construction
industry: (1) Architectural and
engineering (A/E) services; (2)
construction contracting; and (3) the
supply of equipment and materials.
Region 10 has established a separate
goal and a separate method of
computing MBE participation for
material and equipment suppliers basod
on testimony from MBE and the industry
generally that construction contractors
have used non-minority manufactured
equipment and matelals, supplied by
minority firms, to totally meet the MBE
goal without taking further positive
efforts to retain MBE in other
construction related areas.

The EPA policy was issued prior to
the final promulgation by the Office of
Management and Budget (OMB) of
Revised Attachment 0 to OMB Circular
A-102, Federal Register, Vol. 44, No, 19,
page 47874 (August 15,1979). However
,the EPA policy Is based upon and
consistent with the positive efforts
requirements contained in Revised
Attachment 0.
II. Summary of Comments and Agency
Response

The four hearings held in Idaho,
Alaska, Washington and Oregon were
conducted by the EPA Region 10, Offico
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of Regional Counsel, Water Division and
Office of External Affairs (civil rights
office]. Participants at the hearings
included both minority and non-minority
architects and engineers, material and
equipment suppliers and construction
contractors from the private sector as
well as public officials associated with
State and local governments
implementing MBE programs.

Persons testifying at each of the
hearings stated that the EPA Policy has
increased opportunities for MBE
participation in all segments of the
construction industry and has been
effective to a greater or lesser extent in
overcoming past discrimination and lack
of minority involvement in the industry.
Nevertheless, numerous commenters
stated that discrimination against
minorities is continuing in the
construction and architectural and
engineering industry, and that additional
efforts are needed to overcome this
problem.

Oregon Hearin
The hearing in Oregon was held in

Portland on January 24, 1980.
Testimony was received on each of

the questions asked in the notice of
public hearing, and on other issues
involving the ME program. Witnesses
expressed concern over implementation
of a uniform regional goal, given the
diversity of population in areas and
number of minority owned firms in those
areas. There was discussion regarding
"importing" minority firms and workers
to do jobs that "locals" could do. Many
expressed the view that there should be
no relationship between minority
population in an area and goal-setting
for that area.

Those present expressed a belief that
some majority contractors were not
contracting with MBE's because MBE's
would not traveL MBE's stated that they
were willing to travel for work,
wherever it was, but expected to be
compensated for travel like any other
contractor.

Commentors stated they-wanted the
opportunity to bid jobs fairly, rather
than submitting bids that are never
responded to, which are extremely time
consuming and costly to prepare. It was
suggested that the EPA engineers be
more involved in working with grantees,
prime contractors, and MBE's.

Some minority group members
testified that non-minority contractors
tried to avoid using minority contractors
by delaying jobs to be performed and
calling them at the last minute to submit
bids. It was also stated that prime A/E
firms were making minority firms bid
against one another for A/E work rather

than selcting minority firms on their
qualifications.

Commentors suggested that the goal
should either remain at the same
percentage of total project costs or be
increased. Persons testifying also
requested that changes in the goal not
be based solely on availability of
minority contractors in a give locality.

Many of those present stated that
women-owned businesses should have
either a separate goal or no goal at all
and not be allowed to compete with the
MBE program. It was also stated that the
MBE program should be extended to all
EPA grant programs.

Washington Hearing
The hearing was intially scheduled for

January 8,1980, but was deferred until
January 17, because of inclement
weather.

Some commenters stated that the
minority work force was adequate in
size, skills and interest to increase our
present goals to about 30 percent. They
argued that the minorities are able and
willing to travel and therefore, goals
should be uniform throughout the
Region. Some present expressed
opposite beliefs; i.e., that the minority
work force is limited. MBE's cannot
competitively travel from urban areas to
all remote areas and that goals should
vary with location and trade. Some said
minority population or number of
minority business enterprises should be
considered by area in setting goals.
Others said there was no relationship
between population or number of MBE's
and realistic goals.*

Some comments were received
indicating minority A/E firms wanted to
be selected on the basis of qualifications
as are non-minority firms but were
requested to submit bids to prime A/E
firms to obtain work. They did not
believe the prime A/E firm should be
hired based on qualifications and a
different process be used for A/E
subcontractors. Other commenters
indicated that some A/E subcontractors
gave responses to potential work offers
which were not conclusive and could
not be readily used in completing a
proposal. Based upon these comments, it
appears that minority and non-minority
A/E firms are not cooperating with one
another at times.

Problems were identified in measuring
activities of MBE material and
equipment brokerage firms to meet MBE
goals. Specifically criticized was the
practice of purchasing supplies from a
minority supplier as a means of totally
meeting the MBE requirements. Also,
concerns were expressed about sham
MBE's not being identified and
administrative actions to identify such

shams not being initiated by EPA as
rapidly as possible.

Testimony was received regarding
setting MBE goals separately from goals
for women's business enterprises.

One commenter suggested a direct
incentive bonus grant program of 85
percent federal financial participation in
sewage treatment project costs be
implemented for grantees who excelled
in achieving "maximum" MBE
participation.

Alaska Hearing
Most of those present at the January

15,1980 hearing in Anchorage, Alaska,
testified that the present Region 10 goal
of 10 to 15 percent minority business
enterprise participation has been
instrumental in creating opportunities
for minority businesses. Participants
stated that this percentage goal should
be maintained or increased for all
segments of the architectural
engineering and construction industry.

It should be noted that EPA has no
statutory authority to increase the share
of Federal financial participation in
sewage treatment projects beyond
seventy-five per cent (75%) on the basis
of excellent ME performance.

The most frequently mentioned
problems with the program were: (1]
Financial difficulties for small minority
firms due to delays between submission
of a bid and approval of the contract by
the grantees, State and EPA, or due to
delays in submitting and processing
requests for payment: (2) "sham" or non-
minority controlled firms obtaining work
by claiming to be minority businesses;
and (3) lack of timely knowledge by
minority businesses of potential EPA
projects or projects going to bid.

Several persons testified that the MBE
program should be extended to all grant
programs administered by EPA, and that
a separate goal should be established
for utilization of women's business
enterprises (WBE].
Idaho Hearing

At the Idaho hearing held in Boise on
January 8,1980, virtually all substantive
testimony focused on (a) the past
tendency of Region 10's Office of Civil
Rights to apply goals as if they were
quotas, and (b] the difficulty
encountered in trying to meet such goal!
quotas in areas which are relatively
remote from population centers where
minority firms tend to be concentrated.
Suggestions for improvement focused on
having the EPA provide a clear, advance
ndication of what levels of minority
business participation are viewed as
acceptable if positive efforts to increase
MBE participation prove inadequate to
achieve the goal in any given project.

v _ v
I I ii I

52447



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Notices

Witnesses also emphasized reluctance
by grantees in the State of Idaho to use
contractors or any sort who do not
maintain offices in the State of Idaho, or
to help to increase the number of
minority business enterprises that might
meet the grantee's qualifications.
III. Specific Comments and Agency
Response

In the notice of the public hearings,
EPA Region 10 requested testimony and
comment on six-areas of particular
concern in developing MBE goals. There
were:

a. What has been the experience of
municipal, state or other agencies in the
establishment of MBE goals?

b. Should different goals be
established for A/E's, equipment and
material suppliers, construction firms,
and planning consultants?

c. Most MBE's are located in urban
areas. Should this have an impact on the
establishment of goals?

d. To what extent are MBE's willing to
travel throughout the Region to compete
for EPA funded contracts? Are MBE's.
interested in relocating to serve
relatively rural projects?

e. What major factors should EPA
consider to setting goals and how should
these factors be used? For example, to
what extent should population ratios
impact MBE goals?

L What goals should be set for MBE
utilization in grantee procurements
under EPA-assisted programs other than
Title I Clean Water Act grants?

The public's comments on these areas
of concern and EPA's responses are as
follows:

(a) We received limited response
regarding public entities implementing
MBE goals. One effective local agency
appears to be The Municipality of

.Metropolitan Seattle (Seattle Metro)
which implements a dual-envelope

* bidding program. At bid opening the
contractor's MBE participation
commitment is evaluated first: only
those with qualifying ME commitments
have the bid envelope stating their
dollar-bid opened.

Henceforth, EPA will "delegate" its
MBE contract approval responsibilities
to grantees who demonstrate an
"equivalent or better" MBE program
than EPA's. Thus the Region has
accepted Metro's MBE program as a
grantee sponsored equivalent program.

(b) A wide range of suggestions
regarding setting different goals for A/E,
construction, and supply firms has been
received, including suggestions for
combined and individual goals for these
categories. A particular target of
concern is suppliers, where repeated
reference has been made to "pass

through" brokers or sales offices and
allegedly "sham" MBE corporations.
Some commenters desired goals based
on ihe number of firms available, while
others suggested a flat goal of three
percent (3%) of total project costs.
Region 10 believes that a flat goal of
three percent (3%) or less would be a
retreat from current performance of
minority contractors in the Region and
would not be appropriate.

Testimony was received regarding
abuse of MBE goals in the area of
materials and equipment supply or
brokerage. Region 10 is clarifying what
it will consider to be an acceptable
supplier and what percentage of costs
will be credited toward meeting the
MBE goals. The credit will vary
depending ofi whetherthe procurement
is through a manufacturer, distributor
with supply and service or a pass-
through agency. EPA Region 10 solicited
information from seven pipe
manufacturers and other EPA regions to
assist in establishing appropriate credits
toward achievement of the goal through
the use of material and equipment
suppliers.

(c) Based on both written and oral
comments, EPA Region 10 has reviewed
the concept of separate goals for rural
and urban areas. The complexities of (1)
population ratios; (2) location of a
project versus location of the majority of
minority businesses; and [3) availability
of minority business enterprises, affects
regional areas differently. With these
variables in mind, EPA regards the task
of developing goals which reflect area
needs as vital to a working program.
EPA Region 10 is hereby establishing a
varying goal with a basic core covering
all projects and meeting the needs of the
programs as well as the grantees as
discussed in Section lIL

(d) Although travel iB viewed by some
firms as a constraint to achieving MBE
participation, EPA has received many
responses that MBE are willing to travel.
Travel expenses naturally impact the
total price required for goods and
services. Since cost is one of the items
that is considered in procurement
negoilations, the expense of travel like
any other expense has a bearing on the
selection of contractors and
subcontractors. EPA agrees with
commenters who suggested travel needs
be identified and discussed with all
interested parties at pre-bid or early
negotiation phases of procurement. It is
also recognized that portions of A/E
work are usually performed in home
offices of A/E firms, while construction
work is primarily performed at the
construction site. Therefore travel may
have a larger impact on availability of

MBE involved in construction. MBE
have expressed a willingness to relocate
which is dependent upon the size of the
project and the amount of their
participation.

(e) Many commenters said the Region
10 Office had applied goals In the past
as if they were quotas, The MBE
program which the EPA administers Is a
goal-oriented system. The main
difference between a goal-oriented
system and a quota system lies in the
manner in which the sanction contract
disapproval is applied. In EPA's goal-
oriented system a contractor may be
approved for award even though a
stated percentage goal is not met as long
as the contractor can demonstrate to the
grantee and the EPA that it has
undertaken the required efforts to enlist
MBE participation in good faith. In a
quota system, contract approval would
not be obtained unless the stated
percentage MBE participation has In fact
been achieved. EPA Region 10 operates
its MBE program as a goal-orlented
system and will continue to approve
proposed contract awards where the
goal has not been reached as long as the
contractor demonstrates adequate
efforts to meet the goal.

Several commenters suggested that
EPA Region 10 set different goals for
different geographic areas based, among
other variables, on the ratio of
minorities to the local area population,
the ration of minority enterprises to all
other enterprises, the ratio of minority
constructioi enterprises to other
construction enterprises, the ratio of
minorities to others in the construction
business, or other similar ratios.
Exclusive use of these ratios would
result in goals that perpetuate historical
performance rather than improve
opportunities for MBE participation.

We recognize that It may be more
difficult to obtain minority construction
contractors in some areas than In others,
for some jobs than others, and for some
trades than others. Region 10 believes,
however, that such increases must
occur. Testimony received indicated
that substantial and continuing
discrimination against minorities has
occurred and Is occurring in the
construction industry within Region 10,
EPA's 1980-81 goal Is based on need to
insure that serious efforts are made to
.use suitable minority business
enterprises wherever they can be found,
and to the degree that they are able and
willing to participate. We believe,
however, that grantees and prime
contractors should have a more precise
indication of the level of participation
that EPA thinks may be possible in
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different situations, and our goal seeks
to provide this flexibility.

(f) Both written and oral comments
were received stating that goals should
be established for EPA grantee
procurements in areas other than in
Title Il Clean Water Act Construction
Grant Program. Those testifying stated
that, because this is a goal-oriented
system rather than a set aside, the goal
for such procurements should be the
same as that established for
construction grants. Based on comments
received it is the intent of the Region to
extend the goal-oriented system to
program other than the Title II
Construction Grants Program. However,
this will be a new program and
consequently implementation of the goal
system must be delayed until internal
procedures can be developed.

A number of commenters have offered
views on the possibility of having a goal
for women's business enterprises
participation in federal projects, a
program currently being reviewed by the
Federal Government. See Federal
Register, Vol. 45, No. 78, page 26934,
Monday, April 21,1980. Most of the
minority testimony received favored a
separate goal, or favored requiring
female minority business enterprises to
be given the opportunity to choose
whether they wish to be considered as
MBE or WBE. EPA will shortly
announce a Women's Business
Enterprise. Comments should be
directed to Ms. Joan Arnold, Office of
the Deputy Administrator (A-101), EPA,
401 M Street SW., Washington, D.C.
20460.

I. Statement of the Goal
Based on the above public discussion

and after considering all comments
received, EPA Region 10 establishes the
following varying goal to measure
positive efforts for including minority
business enterprises op federally funded
programs.

It is each grantee's responsibility to
assure that positive efforts are taken to
provide opportunity to minority business
enterprises in all aspects of grant funded
projects.

A core goal of 13 to 15 percent is
sought generally on all projects by EPA,
two subgoals are established within an 8
to 20 percent range for projects of
various sizes and in various locations to
provide flexibility in determining
compliance with the EPA policy. In the
case of participation of certain MBE
equipment or material suppliers, a
reduced credit toward meeting the goal
may apply. See Section IV, 4 below.

A goal is established of between eight
percent (8%) to fifteen percent (15%] for
projects which are:

1. Small-sized projects ($300,000 and
under in total construction costs); and

2. Located in rural areas well removed
from urban areas.

For example, in remote rural areas
where construction would constitute a
project of less than $300,000
consideration would be given to
achieving the low end of the goal.
Smaller projects, regardless of location,
that do not readily lend themselves to
being segmented into smaller parts are
included in this category.

A goal of between thirteen and twenty
percent (13-20%) is established for
projects which are:

1. Large projects (over $.,000,000 in
total construction costs) or

2. Located in large urban areas; and
3. Projects which can be broken down

into multiple contracts suitable for MBE
participation.

For example, a large construction job
in urban areas where the greatest MBE
resources exist should achieve the
maximum goals. EPA will encourage
grantees and their contractors to obtain
maximum ME participation on al jobs,
but with understanding of the difficulty
of attracting ME's to small specialty
jobs.

IV. Regional Implementation of Policy
Regarding Minority Control and
Management of MBE Firms.

The EPA Policy for Increased
Utilization of Minority Consultants and
Construction Contractors (43 FR 60,220,
December 2, 1978) defines a minority
business enterprise (ME) as:

"a business, at least 51 percent ofwhich Is
owned and controlled by minority group
menbers. The minority ownership must
exercise actual day-to-day management."

Id. at 60,221.
The actual Implementation of this

definition has lead to several instances
where EPA Region 10 and its grantees
have been called upon to interpret this
definition. Based upon this experience,
we believe it advisable to set forth the
following criteria which EPA Region 10
will typically consider in determining
whether a purported ME meets EPA's
definition of ME.

Day-to-Day Management and actual
control will be determined by the
following standards:

a. The ownership by the minority
owner or owners must be real,
substantial and continuing and must go
beyond the nominal ownership of the
business as reflected in its ownership
documents, (e.g. partnership stock
control.) The minority owner or owners
must enjoy the customary incidents of
ownership, including risks and profits
commensurate with their ownership

interests. These interests must not be
subject to the over-riding control of the
non-minority owner or owners.

b. The minority owner or owners must
actively participate in the management
policy decisions and the direction of
operations of the business. The
participation must be commensurate
with the ownership interests, taking into
consideration the size and work
performed by the business. The minority
owner or owners' control shall not be
subject to any formal or informal
restrictions which limit the customary
discretion of a controlling partner or
other owner.

c. The business must be an
independent and continuing enterprise.
Recognition of a business as a separate
entity for tax or corporate purposes may
not be sufficient for recognition as an
MBE. In determining whether a firm is
independent and continuing, all relevant
factors will be considered, including:

(1) Date business was established;
(2) Adequacy of resources for work

contracted;
(3) The degree to which financial,

equipment leasing and other
relationships between the business and
other non-minority firms vary from
normal industry practice.

d. The contribution of capital,
equipment or expertise made by
minority owners to acquire their
interests in a business must be real and
substantial. Examples of insufficient
contributions include a promise to
contribute capital, a note payable to the
firm or its owners who are not minority
owners, or the mere participation as an
employee.

e. All securities which evidence
ownership and/or control of a business
for purposes of establishing it as a
minority business enterprise under this
program shall be held directly by
minority owners. No securities held in
trust, or by a guardian for a minor, shall
be considered as held by a minority
group member in determining the
ownership or control, unless the trustee
or guardian is qualified as a minority
owner.

f The determination as to whether the
minority owners possess sufficient
ownership and control will be made by
reviewing the substance rather than the
form of arrangements and balancing all
relevant factors. The following facts,
although not in themselves cause to
disqualify a business, will make the
business subject to especially close
scrutiny.

(1) Newly formed firms and firms
whose ownership and/or control has
changed since the date of the
advertisement of the contract.
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(2] The presence of past or continuing
employer-employee relationships among
the owners of the business.

4. quppliers of Materials or Equipment

In response to concerns and
comments by the overall construction
industry, Region 10 will employ the
following criteria to determine whether
a supply firm is a MBE as defined by the
Policy:

A firm will be considered a supplier
when it:

a. Assumes the actual and contractual
responsibility for furnishing the supplies
and materials and is the manufacturer of
those supplies and materials; or

b. Is recognized as a distributor by the
industry involved in the contracted
supplies and materials; and

c. Owns or. leases warehouse, yard
buildings or whatever other facilities are
viewed as customary or necessary by
the industry; and

d. Distributes, delivers and services
products with its own staff.

Where a MBE supplier is not the
manufacturer, but has assumed the
actual and contractual responsibility for
furnishing the required supplies or
materials and is performing a
commercially useful function, a credit of
twenty percent (20%] of the value of the
contract will be awarded toward the
MBE goal.

Where a MBE is performing a
commercially useful function as a
manufacturer's sales representative, ten
percent (10%) of the value of the
contract will be awarded toward the
MBE goal.

A commercially useful function or
service is one, such as a sales function,
which is customarily performed as a
distinct and necessary part of the supply
process.

If the service is commercially
unnecessary, such as the case when a
firm acts only as a passive conduit in
the supply process or duplicates a
service provided by others in the same
chain of supply from manufacturer to
purchaser, no credit will be granted
toward the MBE goal. Where the MBE is
a manufacturer, one hundred percent
(100%) of the furnished supplies and
materials will be credited toward the
MBE goal.

V. Use of EPA Roster of MBE

Over the past five years EPA Region
10 has maintained a roster of minority
business in the Region. This roster is
maintained as a-service to grantees. AIE
firms, construction contractors and
MBE's.

EPA does not require that a business
be included on the roster to be
considered an MBE. However, the roster

provides contractors and grantees ready
access to MBE. MBE are encouraged to
submit information to EPA in order that
they may be included on this roster, and
also in order that the process of
confirming the status of the firm as an
MBE does not delay contract award or
approval.
VI. Procedures for Appeal of Civi Rights
Office Determinations Regarding MBE
Status

EPA Region 10 has established
procedures for appeal of Civil rights
office determinations made outside of
the grantee procurement review process
regarding the eligibility of a firm for
meeting goa§ for MBE utilization. These
procedures are in addition to the
procedure for appeals of responsibility
determinations of bidders or offerors
under 40 CFR 35.939, as set forth in the
Policy. These procedures are:

1. The regional civil rights office will
notify the firm, in writing, that it is not
considered an MBE, including a brief
statement of reasons for that
determination. If the firm has previously
been considered an MBE by EPA Region
10, it shall continue to be treated as an
MBE until a final administrative
decision has been rendered by Region 10
in accordance with these procedures.

2. If a firm intends to appeal a civil
rights office determination, it must file a
written notice of appeal with the
Director, Office of External Affairs,
within thirty (30) days of receipt of the
notification regarding MBR status by the
regional civil rights office. The notice of
appeal must inqlude brief written
contentions of the firm as to its
qualifications as an MBE under the
policy.

3. Upon receipt of a timely notice of
appeal, the Director, Office of External
Affairs, shall confer with the civil rights
office regarding the determination. If the
Director disagrees with the aivil rights
office determination, the Director shall
reverse the determination and
communicate such action to the affected
business in writig. If the Director
agrees with the civil rights office
deteimination, he shall forward it to the
Regional Administrator. The Director
shall either reverse the determination or
forward the appeal to the Regional
-Administrator within seven (7) days of
receipt of the notice of appeal.

4. Upon receipt of the notice of appeal
from the Director of External Affairs, the
Regional Administrator shall appoint an
EPA Region 10 attorney not associated
with the case as hearing officer. The
hearing officer shall conduct an informal
administrative hearing on the matter.
Review of the matter shall -be de novo,
with the firm having the burden of

producing evidence that it Is a qualified
minority business under the Policy, and
also having the burden of persuasion on
this issue.

5. One or more prehearing
conferences may be held, at the
discretion of the hearing officer. The
rules of evidence applicable to judicial
proceedings shall be relaxed so as to
develop a full record to facilitate
administrative review. However, in the
event oral presentation of evidence or
oral argument is offered, any witnesses
shall be under oath and a verbatim
transcript of the hearing shall be made.
Written testimony shall not be received
in lieu of oral testimony.

6. The parties shall have one week or
such extended period of time as the
hearing officer deems appropriate to
present proposed findings, conclusions
and ordei to the hearing officer. The
hearing officer shall submit a complete
report of proceedings and official file
together with a recommended decision
to the Regional Administrator within
thirty (30) days of receipt of proposed
findings, conclusion and order from the
parties. Within ten (10) days thereafter,
the Regional Administrator shall either
adopt the recommended decision, or
reverse or modify It. The decision of the
Regional Administrator shall constitute
the final decision of the Agency.

7. Summary Dismissal of Appeal

The Regional Administrator may
summarily dismiss an appeal or one or
more claims made in an appealing
party's letter of appeal. Such summary
dismissal may be made by the Regional
Administrator without the proceedings
set forth above, if it Is determined that
such appeal or issue is untimely,
frivolous, or without merit. Any such
determination shall refer briefly to the
facts supportingthe determination.

EPA's MBE policy contemplates an
annual review of the regional goals.
While the goals set forth above will be
diligently applied by Region 10, we will
continue to learn from the experiences
of the community as to improvements or
refinements which might create a
substantially betfer program. We invite
your observations on a contemporary
basis during the year, and we will
appreciate your participation at the
annual review hearings. Comments
concerning further improvements to the
program should be addressed to:
Director, Office of External Affairs,
Environmental Protection Agency, 1200
Sixth Avenue, Seattle, Washington
98101.

I I

52450



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Notices

Dated: July 29,1980.
Donald P. Dubois,
RegionalA dnistrotor.
iFR Doc. W-23861 Filed 8-6-(t &45 an]

BILLING CODE 6560-01-M

FEDERAL MARITIME COMMISSION
(Docket No. 80-52]

Agreements Filed for Approval; Order
of Investigation and Hearing

In the matter of Agreements Nos.
10186, as amended, 10332, as amended,
and 10371, as amended; order of
investigation and hearing and pendente
lite approval; Agreement N~o. 10377,
order of investigation and hearing and
denial of petition for pendente lite
approval; and Agreements Nos. 10364
and 10329, order of investigation and
hearing.

The following agreements have been
filed with the Federal Maritime
Commission for approval pursuant to
section 15 of the Shipping Act, 1916:

Agreement No. 10186-4 seeks to
amend Agreement No. 10186, a space
chartering agreement between Orient
Overseas Container Line, Inc. (OOCL]
and Korea Shipping Corporation (KSC)
in the trade between the United States
and the Far East. The purpose of
Agreement No. 10186-4 is to extend the
term of the basic agreement through
June 30, 1985 and to also extend its
geographic scope to include Malaysia.

Notice of the filing of Agreement No.
10186-4 appeared in the Federal Register
on February 6,1980. Lykes Bros.
Steamship Co., Inc. (Lykes)
subsequently protested the agreement
and requested a hearing. American
President Lines, Ltd. (APL and United
States Lines, Ltd. (USL) filed comments
adopting Lykes" protest and request for
hearing.

Agreement No. 10332-I proposes to
amend the basic agreement, Agreement
No. 10332, a space charter arrangement
between Korea Marine Transport
Company (KMTC] and Nippon Yusen
Kaisha (NYK) which permits each party
to operate a 1,050 TEU container vessel
in a direct service between Korea and
the U.S. Pacific Coast, including Hawaii
and Alaska. Each party is permitted to
charter space aboard its vessel to the
other on terms as they may agree, and
may also charter and/or subcharter up
to 420 TEUs per calendar month to
Showa Line, Ltd. (Showa).2

'In its Order of Conditional Approval of
Agreement No. 10632 dated November 9. 197& the
Commission set foritk certain modifietions to be
made to Agreement No. 10082 inter alia, the
inclusion of a sentence that no "continuing charter
arrangement with Showa" would be implemented

The purpose of Agreement No. 10332-
1 is to extend the term of the basic
agreement for three years, through July
1,1983 and modify the basic agreement
by removing the limitation on NYK from
transporting cargoes to/from Far
Eastern counties other than Korea,2

excluding NYK's non-Korean/U.S.
carryings from revenue sharing, and
including NYK's non-Korean/U.S.
carryings in the current reporting
requirements.

Notice of the filing of Agreement No.
10332-1 appeared in the Federal Register
on March 19,1980. Protests and
comments were received from Sea-Land
Service, Inc. (Sea-Land), USL, Lykes and
APL.

Agreement No. 10371-1 seeks to
extend the basic agreement, Agreement
No. 10371, for three years through July 1,
1983. Agreement No. 10371 provides for
KMTC and NYK to collectively
subcharter up to 420 TEUs per month to
Shown, per the enabling authority of
Agreement No. 10332.

Notice of the filing of Agreement No.
10371-1 appeared in the Federal Register
on March 19, 190. Protests and
comment' were received from USL,
Lykes and APL.

Agreement No. 10377 proposes a
space chartering arrangement which
provides for the charter by Toko Kalun-
Kaisha, Ltd. (Toko) of unused space on
its conventional type vessel to Sub Jin
Shipping Co., Ltd. (Suh Jin) for loading of
iron and steel products, plywood and
other general cargoes in Korean ports
for discharge in U.S. West Coast ports.
Toko and Suh Jin are restricted from
transporting any cargoes in containers
from Korean or Japanese port to the U.S.
West Coast ports. The agreement seeks
approval until October 30,1983, unless
cancelled by mutual assent of all the
parties.

Notice of the filing of Agreement No.
10377 appeared in the Federal Register
on September 5,1979.3 On September 25,
1979, Seatrain Pacific Services S.A.
(Seatrain) filed a protest and request for
a hearing. Proponents filed a reply to
Seatrain's protest on October 10, 1979.
On October 23,1979, Seatrain submitted
further comments and subsequently
withdrew its protest on December 4,
1979.

without prior FMC approval hit condition resulted
in the filing of an interim arraint. Agreement
No. 1036 and subsequently Agre emt No. 1037.

2 While the involved provision prohibits NYX
from transporting casrgo booked, forwarded.
transhipped or feeder-fed from or to Japan or any
other Far Eastern nation, the modification would
make the restriction continue to apply to Japan.

3Pursuant to the notice., tL commented that it
has no objections to the aremeant based on ca&o
restrictions which predude, amorg other
restrictions, the carriage of ca roes in containers.

Position of Proponents

Agreement No. 10186-4
In justification of Agreement No.

10186-4, Proponents state that during the
3 years that KSC has been functioning
as a common carrier by water of
containerized cargo, it has acquired
considerable operational skill and
proficiency. KSC believes that it is fully
competent to operate its own vessels
and to enjoy the economic rewards
emanating therefrom. However, KSC
contends that its present fleet will not
support a viable containerized service.
KSC argues that in order to conduct
such a service, with the frequency of
calls required to induce shipper
patronage, additional sailings are
required. KSC argues that with space
chartered aboard the 10 ships owned by
OOCL and available to KSC pursuant to

Agreement No. 10186, KSC can readily
offer Its shippers one sailing every seven
to eight days, thus operating an
economically viable service.

Agreement Nos. 10332-1 and 10371-1
In statements submitted in support of

the agreements, Proponents state that
additional shipping opportunities and
more efficient service result from the
direct, evenly-spaced sailings under
Agreement No. 10332. that Agreement
No. 10332 avoids overtonnaging and
lessens fuel consumption, that the use of
common terminal facilities reduces costs
and avoids terminal congestion, that the
ability to serve directly reduces in-
transit handling problems, and that
access to bi-weekly sailings reduces
inventory requirements and storage
expenses while allowing a prompt and
dependable cash flow to shippers from
consignees, Proponents contend that
Agreement No. 10332 has not given the
parties an unreasonably strong
competitive position, citing their low
(less than 50 percent) utilizations and
the competition posed by conference
and nonconference carriers.

Proponents claim that the change
proposed by Agreement No. 10332-1,
concerning NYK carriage of Far East
cargo, will be limited to Taiwan and
Hong Kong, will afford NYK the same
privilege as KMTC, will enable NYK to
improve the frequency of its Taiwan and
Hong Kong feeder services, will improve
KMTC's and NYK's low utilizations, and
will increase the efficiency of their two-
vessel operation.

As to Agreement No. 10371,
Proponents state that the agreement
provides an additional direct service
with shorter transit times and reduced
delays in delivery and has also aided
KMTC's and NYK's generally low
utilizations. Proponents believe that the
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service has resulted in less loss and
damage, has avoided the need for more
tonnage, has saved energy, and has
resulted in cost savings.

Agreement No. 10377

In support of Agreement No. 10377,
Proponents contend that the agreement
will provide Suh Jin, which presently
lacks market identity, access to a
greater sailing frequency than it could
maintain by itself while helping it to
establish a service record with shippers.

Proponents assert that Toko will be
acquirirg a means of utilizing otherwise
empty vessel space and that the
economies of the nee-bulk trade require
that operators have full, or nearly full,
ship loads of cargo in order to be
profitable.

Proponents also state that shippers
have indicated an interest in this
frequent service at nonconference rates.
This, they argue, means that sales'
margins of relatively low value
commodities will not be reduced to the
point where it no longer pays to deal in
these products. Proponents also state
that steel mills in Japan and Korea have
limited storage capacity for their output
and need frequent vessel calls to avoid
inventory storage problems.

Position of Commentators/Protestants

Agreement No. 10186-4
Lykes

Lykes filed a protest and request for
an investigation and hearing on
Agreement No. 10186-4. In its protest
Lykes states that the Commission has
approved several space charter
agreements, one by one, without
addressing, in its orders, any
consideration of their cumulative impact
on the trade. Specific objections to the
agreement include: (1) the fact that there
is no limitation on the number of ships
that may be employed by the parties
and no limit on the capacity that may be
cross-chartered, other than the number
of vessels that KSC may at any given
time decide to operate; (2) that a five-
year term is too long; (3) that the
agreement is far too broad as to the
range of countries and ports served and
that there is no justification for
expanding the scope to include
Malaysia; and (4) that the arrangement
contemplates joint scheduling of
services and, perhaps, joint advertising
of vessels not provided for in the
agreement.

APL and USL
APL and USL filed comments

essentially adopting Lykes' protest and
request for hearing.

Agreements Nos. 10332-1 and 10371-1
Sea-Land

Sea-Land protests only Agreement No.
10332-1, stating that it does not oppose a
three-year extension but does object to
removal of the limitation on NYK from
transporting other-Far East cargoes
under the agreement. Sea-Land contends
that the parties have not shown that the
proposed change is necessitated by a
serious transportation need or is
necessary to secure an important public
benefit, that the justification contains no
data to warrant approval, that the
Proponents' statements as to the
limitation of additional service to
Taiwan and Hong Kong and a 10 percent
container capacity dedicated to these
countries does not appear in the
agreement, and that additional capacity
will result from the proposed change.

USL
USL does not object to the agreements

or their continuation. It does, however,
believe that only a one-year extension is
supported because revenue sharing in
agreements of this nature leads to a
common approach in rate-making and
also to conference bloc voting.

Lykes
Lykes believes that, as stated in its

protest of Agreement No. 10186-4, the
Commission should review the total
impact of space charter arrangements in
the Korean trade. Lykes contends that
the subject agreements have contributed
to overtonnaging and that the parties'
operating reports should be made part of
the record.

,Lykes suggests that a staff
investigation should be initiated and
distributed for comment which would
focus on the following: total impact on
the service and competition from
expansion of Agreement No. 10332 to
allow NYK to transport other Far East
cargo in the service; possibility of
limiting the parties' authority in certain
regards; the parties' voting rights in
conferences; the possibility that
subchartering to Showa, per Agreement
No. 10371, perpetuates overtonnaging;
an explanation by the parties as to
Korean maritime policy and the relation
between the agreements and the Korean
Maritime Transportation Promotion Law
(Korean Law); and a precise statement
by KMTC or the Korean Maritime and
Port Administration as to how the
waiver system under the Korean Law
operates.

APL
APL opposes any long-term approval

of Agreements Nos. 10332-1 and 10371-1
without a general investigation and

hearing of space charter agreements In
the Pacific trade.

Response to Protests

Agreement No. 10186-4

With respect to the issud of space
chartering agreements contributing to
overtonnaging, Proponents retort that
Lykes presents no facts to support this
assertion and that the issue Is the
approvability of the instant agreement,
not the impact of all space charters on
the trade.

Proponents point out that Agreement
No. 10186 was of a five-year fixed
duration when it was originally
approved and that Agreement No.
10186-2 added the termination date of
June 30,1980. Proponents argue that
since the agreement was permitted to
run for four years during which no
problems surfaced, Proponents believe
that a five-year renewal term Is
reasonable.

As to the broadenings of the
geographic scope, Proponents state that
they serve the Gulf via mini-land bridge
operation by rail between the Gulf and
Pacific Coasts. Although the major
portion of the carryings are to Korea,
Japan, Hong Kong and Taiwan, reports
filed with the Commission will reflect
carryings to other destinations included
within the trade. Proponents argue that
reports will also show that Proponents
have made carryings from Thailand and
Singapore, countries which are
contiguous to Malaysia. Proponents see
no reason why this extension to
Malaysia should not be approved,

Insofar as joint advertising of vessels
is concerned, Proponents claim that they
have not engaged In this practice and do
not plan to. As to the joint scheduling of
services, Proponents reply that the
specifics of these arrangements will be
filed with the Commission as they are
developed pursuant to Article 1,
paragraph D of the agreement.

Agreements Nos. 10332-1 and 10371-1

Response to Sea-Land

Proponents claim that extending
NYK's service will result in more
efficient use of space in a direct service,

,Iwould only have a minor impact on the
trade, would afford shippers an
additional shipping opportunity, and
would put NYK on equal footing with
KMTC. Proponents are willing to accept
a condition whereby NYK would limit
transshipment authority to Taiwan and
Hong Kong, with such carryings not to
exceed 10 percent of NYK's allocated
capacity.
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Response to USL

Proponents do not believe there is any
reason to limit the term of approval to
one year. They also argue that any
instability in the Pacific trade would
constitute greater reason and need for
approval. They further argue that the
Commission can reexamine the
agreements at any time, and short-term
approval leads to uncertainty while a
three-year approval would establish
stability. Finally, Proponents argue that
the agreements have not led to bloc
voting and in the event they did, it
would not obstruct voting in
conferences.

Response to Lykes

Lykes has not shown how it will be
harmed by the agreements nor has it
tendered a justifiable reason for the
institution of a general trade
investigation. The parties have no
intention of withdrawing from the
Korean trade if their agreements are not
approved. There continues to be a need
for the quality of the parties' services
and their recent low utilization is
attributable to the recent intensity of
rate competition. The Commission has
rejected the contention that revenue
sharing renders parties to a space
charter and pooling arrangement "one,"
and each party maintain its own,
separate common carrier business.
Proponents claim that NYK could carry
no more than 79 additional TEUs per
month under the modification to include
Taiwan and Hong Kong, which would
assist the parties' direct service
operation but could not reasonably have
an adverse impact on the Taiwan, Hong
Kong or Japan trades. Proponents assert
that the information Lykes demands
relative to the Korean Law is not
relevant to Commission approval of the
subject agreements.

Response to APL

Proponents believe that APL has
failed to advance reasons to limit
approval of the agreement to less than
three years, refers to comments which
are not directed to the parties or the
subject agreements, and has offered no
commentary regarding the subject
agreements.

Further CommentslReply

Agreement Nos. 10232-1 and 10371-1

Lykes' Comments

Lykes filed further comments in which
it states that Proponents have offered no
convincing reason why the Commission
should not undertake a comprehensive
investigation, and further states that
Lykes would not oppose a 90-day
extension. Lykes contends that

Proponents have an understanding, not
filed pursuant to section 15. in which
they agree to limit any additional
tonnage as long as they obtain the
approvals they deem necessary. Lykes
also asserts that statements filed in
support of the instant agreements are
inconsistent with statements filed with
the basic agreement and that approval
will only further overtonnage the trade.

Proponents'Reply
Proponents responded by stating that

the requested investigation is hardly
suitable for exercise of the section 15
approval process and that Lykes has
failed to delineate any harm or adverse
impact the agreements are having upon
it. Proponents believe that space
chartering is a sensible means of
addressing overtonnaging. and that any
contention that they contribute to
overtonnaging would reverse prior
Commission holdings. As to unfiled
agreement activity, Proponents assert
that their supporting statements were
merely advising the Commission of the
probable result should continued
approval not be granted. Proponents
state that there is no inconsistency In
the current and past statements and that
each speaks for itself at the particular
time that it was made.

Discussion
In exercising its statutory authority to

approve and disapprove agreements
subject to section 15, the Commission is
required to consider competitive
conditions in the affected trades and the
antitrust implications of proffered
agreements. U.S Lines v. Federal
Maritime Commission, 584 F.2d 519, 528
(D.C. Cir. 1978). In this instance,
protestants have contended that
previous Commission considerations of
space charter arrangements in the
Korean trade have been unduly narrow
and have failed to take into account the
cumulative impact of these agreements
on the trade. Protestants have also
questioned whether adequate
justification has been presented for
certain of the agreements.

Also relevant to the consideration of
these agreements is the Korean Law.
Passed on February 28,1967, and
revised and implemented through
presidential decree, the Promotion Law
was designed to increase greatly the
participation of Korean-flag vessels in
the Korean trade. To achieve this goal,
the law calls for 100 percent carriage of
the Korea trade in Korean-flag vessels.
The only way of avoiding this
requirement is to obtain either an
exemption or a waiver.

While it is clear that the Promotion
Law plays a significant role in the ocean

borne trade between Korea and its
trading partners, the precise nature of its
impact upon the agreements before the
Commission is not. Because the
Commission has been unable to define
satisfactorily the relationship between
the Promotion Law and the space
charter agreements, it has decided to
order an investigation, which will.
among other things, more fully explore
this issue.

As part of the effort to define more
precisely the relationship between the
Promotion Law and these agreements,
the Commission would like the parties
to address the issue of whether approval
of any or all of the agreements will
significantly affect the availability of
waivers to shippers seeking to transport
cargo on non-Korean flag vessels.
Economic issues which require
consideration are the effects of the
proposed agreements on rate stability
and cargo capacity in the trade between
the U.S. and Korea. It is also important
to determine whether approval of any or
all of these agreements will lead to
unjust discrimination or unfairness
against non-signatory carriers and what
impact approval would have on voting
patterns within the conferences which
now serve the U.S./Korea trade. A
question also exists as to whether
approval of the agreements would be
consistent with existing treaties of
friendshi, commerce, and navigation
between the U.S. and other nations with
interests in the U.S./Korea trade.

During the Commission's examination
and analysis of the Promotion Law and
the agreements, the status of the
agreements themselves came into
question. Although they were presented
to the Commission as standard
commercial agreements, the impact
which the Korean Promotion Law had
upon them could not be ignored. In fact,
is is possible that the agreements have
been so influenced by the Promotion
Law that they are not commercial
agreements at all, but rather products of
unilateral action by the Korean
Government. Accordingly, the
Commission may not have the authority
to approve or disapprove such
agreements. Indeed, the executive
branch, which has the responsibility for
negotiating intergovernmental
agreements, maybe the proper forum for
these agreements, instead of the
Commission. Therefore, the
investigation instituted by this Order
will also address the issue of whether
these agreements are so tied to the
unilateral action by the Korean
Government as to be outside the
Commission's jurisdiction.
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Pending the resolution of the issues
presented and the ultimate disposition
of the agreements submitted for
approval, the Commission has
determined to permit the continuation of
the existing arrangements on the same
terms reflected in the presently
approved agreements on file with the
Commission. The protesting parties have
not alleged nor does the Commission
have reason to believe that these parties
are being injured by the agreements
currently in effect. while the abrupt

essation of these activities is likely to
Injure the carriers'involved and be
highly disruptive to the U.S./Korea trade
in general. Under such circumstances
the public need for stable trading
conditions warrants the preservation of
the status quo for the relatively brief
period necessary to complete the instant
investigation. The measures being taken
by the Commission to insure the prompt
disposition of this matter include the
imposition of strict time limitations on
the conduct of the proceeding.
Agreement No. 10377 is not be be
approved pendente lite, however. This
agreement has not been previously
approved and no shippers have grown
dependent on its service. Because no
other valid reason for granting interim
approval has been presented, the
"Petition for Interim Approval" of Toko-
Kaiun Kaisha, Ltd. and Suh Jin Shipping,
Company, Ltd. will be denied.

Although Agreements Nos. 10329 and
10364 stand approved through June 30,
1982 and January 8,1983 respectively,.
the Commission has also decided to
include them in this proceeding. This Is
because these agreements are integrally
related to the matters placed at issue
and to the general scope of the
investigation. Marine Space Enclosures,
Inc. v. FMC, 420 F.2d 577, 585 (D.C. Cir.
1969).

The Commission's decision to permit
the continuation of the existing
arrangements beyond their present
termination dates will require.
proponents of these agreements to
submit appropriate amendments which
conform the proposed agreements to the
presently approved agreements. Failure
to so act within the time limitations "
specified below will void the pendente
lite approval granted.

Therefore, It Is Ordered, That
pursuant to sections 15 and 22 of the
Shipping Act 1916, a proceeding is
hereby instituted to determine whether:
(1) Agreements Nos. 10186, 101864,
10332, 10332-1, 10371, 10371-1, and 10377
are unjustly discriminatory or unfair as
between carriers, shippers, exporters,
importers, or ports, or between
exporters from the United States and

their foreign competitors, detrimental to
the commerce of the United States,
contrary to the public interest, or are in
violation of the Shipping Act, 1916, and,
therefore, whether they should be -
approved, disapproved, or modified; and

- (2) whether Agreements Nos. 10364 and
10329 are unjustly discriminatory or
unfair as between carriers, shippers,
exporters, importers, or ports, or
between exporters from the United
States and their foreign competitors,
detrimental to the commerce of the
United States, contrary to the public
interest or are in violation of the
Shipping Act, 1916, and, therefore,
whether they should be disapproved or
modified; and

It Is Further Ordered, That
Agreements Nos. 10186,10186-4,10332,
10332-1, 10371, and 10371-1 are
approved pendente lite effective from
July 31, 1980 bn the condition that they
are amended to conform precisely to the
terms of the respective agreements
approved by and on file with the
Commission, and that such amendments
-be submitted to the Commission within
30 days from the date of this Order, and

It Is Further Ordered That the
pendente lite approval accorded by this
Order will beconte null and void 31 days
from the date of this'Order if the
conforming amendments required by the
preceding paragraph are not timely filed;
and

It Is Further Ordered, That the Petition
for Approval Pendente Lite of
Agreement No. 10377 is denied; and

It Is Further Ordered, That the parties,
in addressing the approvability of these
Agreements under the standards of
section 15 specifically address the
following issues:

1. Whether and to what extent
approval of any or all of the subject
agreements will significantly affect the
availability of waivers to shippers
seeking to transport cargo on non-
Korean flag vessels.

2. Whether and to what extent
approval of any or all of the subject
agreements will significantly affect
cargo capacity in the United States
trades with Korea.

3. Whether approval of any or all of
the subject agreements will adversely
affect rate stability in the United States
trades with Korea.

4. Whether approval of any or all of
the subject agreements will result in

- unjust discrimination or unfairness
against non-signatory carriers serving
the United States trade with Korea.

5. The manner in which approval of
any or all of the subject agreements will
affect voting patterns within steamship
conferences operating in the United
States trades with Korea.

6. Whether approval of any or all of
the subject agreements Is consistent
with existing treaties of friendship;
commerce, and navigation between the
United States and other nations whose
interests are represented in the United
States trades with Korea.

7. Whether the imposition of the
waiver system by the Korea
Government under its Maritime
Transportation Promotion Law and
other Governmental cargo control
activities have forced third flag carriers
to enter into these space charter
agreements in order to have reasonable
access to cargo in the U.S.-Korean
trades.

8. If the waiVer system and other
cargo control activities of the Korean
Government have forced third flag
carriers to enter these space charter
agreements, whether the agreements axe
so impregnated with unilateral
government action as to be, in reality,
non-commercial agreements over which
the Commission should take no
jurisdiction under Section 15 of the
Shipping Act, 1916; and

It Is Further Ordered, That the carriers
listed in the Appendix attached hereto
are hereby made proponents and
protestants as so designated in the
Appendix; and

It Is Further Ordered, That Hearing
Counsel shall be a party to this
proceeding; and

It Is Further Ordered, That a public
hearing shall beheld in this proceeding
and that the matter be assigned for
hearing and decision by an
Administrative Law Judge of the
Commission's Office of Administrative
Law Judges at a date and place to be
hereafter determined by the Presiding
Administrative Law Judge.

The hearing shall include oral
testimony and cross-examination in the
discretion of the Presiding Officer only
upon a proper showing that there are
genuine Issues of material fact that
cannot be resolved on the basis of
,sworn statements, affidavits,
depositions, or other documents br that
the nature of the matters in issue is such
that an oral hearing and cross-
examination are necessary for the
development of an adequate record; and

It Is Further Ordered, That the
Presiding Administrative Law Judge
issue his Initial-Decision in this
proceeding on or befere December 31,
1980: and

It Is Further Ordered, That notice of
this Order be published in the Federal
Register, and a copy thereof be served
upon Proponents and Protestants as
listed in the Appendix hereto and the
Commission's Bureau of Hearing
Counsel; and

[I I "
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It Is Further Ordered, That persons
having an interest and desiring to
participate in this proceeding file a
petition for leave to intervene in
accordance with section 502.72 of the
Commission's Rules of Practice and
Procedure (46 CFR 502.72); and

It Is Further Ordered, That all future
notices, orders, and/or decisions issued
by or on behalf of the Commission in
this proceeding, including notice of the
time and place of hearing or prehearing
conference, shall be mailed directly to
all parties of record; and

It Is Further Ordered, That all
documents submitted by any party of
record in this proceeding shall be filed
in accordance with section 502.118 of
the Commission's Rules (46 CFR 502.118)
as well as being mailed directly to all
parties of record.

By the Commission.'
Francis C. Hurney,
Secretary.

Appendix
Proponents:
Orient Overseas Container Line, Inc.
Korea Shipping Corporation
Korea Marine Transport Company,

Ltd.
Nippon Yusen Kaisha
Showa Line, Ltd.
Toko Kaiun Kaisha, Ltd.
Suh Jin Shipping Co., Ltd.
Korea Line Corporation
Hanjin Container Lines, Limited
Sea-Land Service, Inc. (for Agreement

No. 10364 only)
Protestants:
Lykes Bros. Steamship Co., Inc.
American Presidefft Lines, Ltd.
United States Lines, Inc.
Sea-Land Service, Inc.

IM Doc. 80-237 Filed 8-r-W. 8:45 am]
BILLING COoE 6730-01-M

FEDERAL RESERVESYSYTEM

Bosque Corp.; Formation of Bank
Holding Co.

Basque Corporation, Meridian, Texas,
has applied for the Board's approval
under Section 3(a)(1) of the Bank
Holding Company Act (12 U.S.C.
1842(a)(1)) to become a bank holding
company by acquiring 80 percent or
more of the voting shares of Basque
County Bank of Meridian. The factors
that are considered in acting on the

'Chairman Daschbach, dissenting:

I dissent from the issuance of this Order of
Investigation and Hearing because it fails to provide
an adequate basis for inquiry into legal or factual
issues. It focuses instead upon matters of policy
which should be addressed by the Commissioners
themselves rather than by an investigative
proceeding.

application are set forth in § 3(c) of the
Act (12 U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Dallas.
Any person wishing to comment on the
application should submit views in
writing to the Reserve Bank, to be
received not later than September 2,
1980. Any comment on an application
that requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, July 31.1980.
Cathy L Petryshyn,
Assistant Secretary ofthe Board.
(FR Do=. o-237e Plked 8--80 *45 air)
BILN CODE 621-4t-W

Citizens Investment Co., Inc.;
Proposed Continuation of General
Insuranoe Agency Activities

Citizens Investment Co., Inc.,
Glenville. Minnesota, has applied,
pursuant to section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and 225.4(b)[2) of the Board's
Regulation Y (12 CFR 225.4(b)(2)), for
permission to continue to engage in
general insurance activities in a town
with less than 5,000 population. These
activities would be performed from
Applicant's offices in Glenville.
Minnesota, and the geographic area to
be served is Glenville, Minnesota. Such
activities have been specified by the
Board in § 225.4(a) of Regulation Y as
permissible for bank holding companies,
subject to Board approval of individual
proposals in accordance with the
procedures of § 225.4(b).

Interested persons may express their
views on the question whether
consummation of the proposal can
"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased conlpLtition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices." Any
request for a hearing on this question
must be accompanied by a statement of
the reasons a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of
Minneapolis.

Any views or requests for hearing
should be submitted in writing and
received by the Secretary, Board of
Governors of the Federal Reserve
System. Washington, D.C. 20551, not
later than September 2.1980.

Board of Govemors of the Federal Reserve
Systems, July 31.190.

Cathy L. Petryshyn,
Assistant Secretary of the Board
IFR Do. 0-2Ms5 F-ed 5- - 845 am]

EWIINO coo 61W-1--m

Citizens State Agency of Tyler, Inc.;
Proposed Continuation of Insurance
Agency Activities

Citizens State Agency of Tyler, Inc.,
Tyler, Minnesota, has applied, pursuant
to section 4(c){8) of the Bank Holding
Company Act (12 U.S.C. 1843(c](8)) and
I 225.4(b)(2) of the Board's Regulation Y
(12 CFR 225A(b)(2), for permission to
continue to engage in general insurance
agency activities in a town with less
than 5,000 population. These activities
would be performed from offices of
Applicant in Tyler, Minnesota, and the
geographic area to be served is Lincoln
County, Minnesota. Such activities have
been specified by the Board in § 22.5A(a)
of Regulation Yas permissible for bank
holding companies, subject to Board
approval of individual proposals in
accordance with the procedures of
§ 225.4(b).

Interested persons may express their
views on the question whether
consummation of the proposal can
"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices." Any
request for a hearing on this question
must be accompanied by a statement of
the reasons a written presentation
would not suffice in lieu of a hearing.
ikdentifying specifically any questions
of fact that are in dispute, summarizing
the evidence that would be presented at
a hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of
Minneapolis.

Any views or requests for bearing
should be submitted in writing and

received by the Secretary, Board of

v
I I

52455



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Notices

Governors of the Federal Reserve
System, Washington, D.C. 20551, not
later than August 29, 1980.

Board of Governors of the Federal Reserve
System, July 30,1980.
Cathy L Petryshyn,
Assistant Secretary of the Board.
[FR Doe. 80-23790 Filed 8-6-M, 8:45 am]
BILLING CODE 6210-01-M

First Decatur Bancshares, Inc.;
Formation of Bank Holding Co.

First Decatur Bancshares, Inc.,
Decatur, Illinois, has applied for the
Board's approval under Section 3(a)(1)
of the Bank Holding Company Act (12
U.S.C. 1842(a)(1)) to become a bank
holding company by acquiring 100 per
cent of the voting shares (less directors'
qualifying shares) of the successor by
merger to The First National Bank of
Decatur, Decatur, Illinois. The factors
that are considered in acting on the
application are set forth in Section 3(c)
of the Act (12 U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Chicago.
Any person wishing to comment on the
application should submit views in
writing to the Reserve Bank, to be
received not later than August 29, 1980.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,'-
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, July 30,1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Doc. 80-23797 Filed 8-6-M. &AS am]
BILLING CODE 6210-01-"

Illini Bancshares, Inc.; Formation of
Bank Holding Co.

Illini Bancshares, Inc., Girard, Illinois,
has applied for the Board's approval
under section 3(a)(1) of the Bank
Holding Company Act (12 U.S.C.
1842(a)(1)] to become a bank holding "
company by acquiring 100 per cent of
the voting shares (less directors'
qualifying shares) of State Bank of
Girard, Girard, Illinois. The factors that
are considered in acting on the
application ire set forth in section 3(c)
of the Act (12 U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or

'at the Federal Reserve Bank of St. Louis.
Any person wishing to comment onthe

application should submit views in
writing to the Reserve Bank, to be
received not later than September 2,
1980.-Any comment on an application
that requests a hearing must include a
statement of why a -written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, August 1.1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Do. 80-23814 Filed 5-8--,&45 am]
BILLING CbDE 6210-o1-U

Shawnee Mission Bancshares, Inc.;
Formation of Bank Holding Co.

Shawnee Mission Bancshares, Inc.,
Fairway, Kansas, has applied for the
Board's approval under section 3(a)(1) of
the Bank Holding Company Act (12
U.S.C. 1842(a)(1)) to become a bank
holding company by acquiring 80 per
cent or more of the voting shares of First
National Bank of Shawnee Mission,
Fairway, Kansas. The factors that are
considered in acting on the application
are set forth ifi section 3(c) of the Act (12
U.S.C. 1842(c)). .

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Kansas
City. Any person wishing to comment on
the application should submit views in
writing to the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551 to be
received no later than September 2,
1980,,Any comment on an application
that requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, August 1, 1980.
Cathy L Petryshyn.
Assistant Secretary of the Board.
[FR Doe. 80-23816 Filed 8--,0; &45 am]

BILING CODE 6210-01-U

Sielbyville Bancshares, Inc.;
Formation of Bank Holding Co.

Shelbyville Bancshares, Inc.,
Shelbyville, Missouri, has applied for
the Board's approval under section
3(a)(1) of the Bank Holding Company
Act (12 U.S.C. 1842(a)(1)) to become a
bank holding company by acquiring 80
per cent or more of the voting shares of

The Citizens Bank, Shelbyville,
Missouri. The factors that are
considered in acting on the application
are set forth in section 3(c) of tha Act (12
U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of St. Louis.
Any person wishing to comment on the
application should submit views In
writing to the Reserve Bank, to be
received not later than September 2,
1980. Any comment on an application
that requests a hearing must include a
statement of why a written presentation
would not siffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would lIe presented at
a hearing.

Board of Governors of the Federal Reserve
System, July 31,1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Doe. 80-23795 Filed 8-6-W. .45 am]
BILUNG CODE 6210-01-M

Tradewater Bancshares, Inc.;
Formation of Bank Holding Co.

Tradewater Bancshares, Inc.,
Providence, Kentucky, has applied for
the Board's approval under section
3[a)(1) of the Bank Holding Company
Act (12 U.S.C. 1842(a)(1)) to become a
bank holding company by acquiring 80
per cent or more of the voting shares of
Providence State Bank, Providence,
Kentucky. The factors that are
considered in acting on the application
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)):

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of St. Louis.
Any person wishing to comment on the
application should submit views in
writing to the Reserve Bank, to be
received not later than September 2,
1980. Any comment on an application
that requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that ari in dispute and summarizing
the evidence that would be presented at
a hearing

Board of Governors of the Federal Reservq
System, August 1, 1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board
[FR Do. 80-23817 FIled 8-0-C&; 8:45 aml

BILLING CODE 6210-01-M
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GENERAL ACCOUNTING OFFICE

Regulatory Reports Review; Receipt of
Report Proposals

The following requests for clearance
of reports intended for use in collecting
information from the public were
accepted by the Regulatory Reports
Review Staff, GAO, on August 1,1980
(NRC], and August 4,1980 (FMC). See 44
U.S.C. 3512(c) and (d). The purpose of
publishing this notice in the Federal
Register is to inform the public of such
acceptances.

The notice includes the title of each
request received; the name of the agency
sponsoring the proposed collection of
information; the agency form number, if
applicable; and the frequency with
which the information is proposed to be
collected.

Written comments on the proposed
FMC and NRC requests are invited from
all interested persons, organizations,
public interest groups, and affected
businesses. Because of the limited
amount of time GAO has to review the
proposed requests, comments (in
triplicate] must be received on or before
August 25,1980, and should be
addressed to Mr. John M. Lovelady,
Senior Group Director, Regulatory
Reports Review, United States General
Accounting Office, Room 5106,441 G
Street, NW, Washington, DC 20548.

Further information may be obtained
from Patsy J. Stuart of the Regulatory
Reports Review Staff, 202-275-3532.

Federal Maritime Commission
The FMC requests clearance of a new,

single-time, voluntary questionnaire to
be sent to survey conferences and water
borne common carriers in the U.S.
foreign commerce with the dual rate
contract system. The purpose of the
questionnaire is to secure information
for internal FMC decisionmaking on
current practices and experiences under
this contract system. The Commission
estimates that the one-time only
questionnaire will be sent to
approximately 46 respondents and that
response time will average 8 hours per
questionnaire.

Nuclear Regulatory Commission
The NRC is requesting clearance of a

new, single-time letter requesting
additional information from its licensees
regarding degree of compliance with
-NUREG/CR 0660, "Enhancement of
onsite emergency diesel generator
reliability." Therefore a letter requesting
a detailed response to each of the
recommendations contained in Section 5
of NUREG/CR 0660 will be issued to all
operating power reactor licensees. The

NRC estimates approximately 63 plants
fall within the scope of this generic
letter and that response burden is
expected to average 240 hours per plant.
Norman F. Heyl,
RegulatoryReports Review Qfjiccr.
IM Doc-- 90W FIed 66- i45 a']
BRU.HQ CO0D 11041-M

GENERAL SERVICES
ADMINISTRATION

Automated Data and
Telecommunications Service

Freedom of Information Act (FOIA);
Information Available to the Public/
Pilot Test

The Brooks Bill, Pub. L 89-300, tasks
the General Service Adminisration
(GSA) to provide, directly or by
delegation, for the economic and
efficient acquisition of automatic data
processing [ADP) resources. Vital to this
end is GSA's responsibility to promote
open competition, wherever practicable,
by ensuring a ready exchange of
information while still protecting
information critical to the Federal
procurement process.

Accordingly, GSA established a pilot
program which was announced In the
Federal Register on April 9,1980 to
make certain ADP procurement
information promptly and routinely
available to the public. The information
posted is:

1. Weekly listing of Agency
Procurement Requests (including
requesting agency, GSA control number,
and brief description of planned
acquisition.),

2 Copies of synopses of major
procurements, and

3. Copies of Delegations of
Procurement Authority.

Portions of the documents which
contain information which would
normally be withheld under FOIA
procedures are also withheld under
these procedures.

This notice extends the pilot program
for 60 days. It is anticipated that the
program will continue but will be
relocated to space in GSA's Central
Office at 18th and F Streets, NW.

The program is currently operatonal
at GSA's Region W Business Service
Center (7th and D Streets SW..
Washington, DC). Question about this
program may be directed to Ms. Ann
Costello on (202) 566-1133.

Dated: July 30.1980.
Robert A. Coyer,
Acing Commissioner, Automated Data and
Telecommunications Serrie.
[FP D'.: -,- Fi2d &-w. C4 a=]

lUiN, COoE U205-25-

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Center for Disease Control

Extracellular Products and Genetic
Characteristics of "Staphylococcus
aureus"; Open Meeting

The following meeting will be
convened by the Center for Disease
Control and will be open to the public
for observation and participation,
limited only by the space available:
Date: August 14, 1980.
Time: 9 am.
Place: Building 3, B-19, Center for Disease

Control, 1600 Clifton Road. NE., Atlanta,
Georgia.

Purpose: To discuss extracellular products
and genetic characteristics of
Staphylococcus aureus and their
relationship to possible changes in the
clinical manifestations of infections caused
by these organisms.

Additional information may be obtained
from: Kathy Shands, MiD., Bacterial
Diseases Division. Bureau of Epidemiology.
Center for Disease Control. Atlanta,
Georgia 30333. Telephones: FTS: 236-3687;
Commerciali 404/329-36 ,7.
Dated. August 4,1960.

William C. Watson, Jr.,
ActingDkrecto. Centerfol-Difease Ca77io).

[Fr Dx. D O--9z F2Id &-4-3_ 4 an]
BILLING CODE 41046-.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Administration

[Docket No. N-80-9691

Indian Programs Reorganization
AGENCY: Department of Housing and
Urban Development/Office of the
Assistant Secretary for Administration.
ACTION: Notice of Indian programs
reorganization.

SUMMARY: The Department is
restructuring its field organization to
improve the delivery and administration
of Indian Programs. The purpose of the
restructuring is to provide a more
centralized and focused, coherent, and
productive emphasis on Indian
Programs.
FOR FURTHER INFORMATION CONTACT:.
Mr. John W. Lynn, Office of
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Organization and Management
Information, Department of Housing and
Urban Development, Washington, D.C.
20410, (202) 755-5206.
SUPPLEMENTARY INFORMATION: A
description and cost benefit analysis of
the reorganization was published in the
Federal Register on Monday, January 14,
1980, in accordance with section 908 of
the Housing and Community
Development Amendments of 1978,
Public Law 95-557, 95th Congress, 2nd
Sess. This document reflects, no changes
from the version published on January
14, 1980.
A. Introduction and Background

The Department of Housing and
Urban Development is restructuring its
field organization to improve the
delivery and administration in Indian
programs. The purpose of the
restructuring is to provide a more
centralized and focused, coherent, and
productive emphasis on Indian
programs.

The Department is making these
changes in response to the expressed
concerns of Indian clients regarding the
level and quality of service provided by
HUD. Because of these concerns, the
Department examined the manner in
which Indian programs are delivered
and determined that the current delivery
,system is ineffective. It was determined
that staff is spread too thin, that Indian
programs are more staff intensive than
non-Indian programs, that Indian
program staffing is being diverted to
non-Indian programs, that Indian
programs require direct sustained
personal contact with clients and that
Indian programs require special
knowledge, skills and training.
B. Description of Changes

Responsibility for administering and
deliverying all Departmental Iridian
programs will be vested in five Offices
of Indian Programs, plus the Anchorage
Area Office. The location and
jurisdiction of these offices follow:

A new Office of Indian Programs is
being established in the Regional Office
of Region V (Chicago) serving all
locations in Region I (Boston), Region II
(New York), Region III (Philadelphia),
Region IV (Atlanta), and Region V
(Chicago), plus all locations in the State
of Iowa.

The existing Office of Indian programs
in the Regional/Area Office of Region
VIII (Denver) will serve all locations in
that Region, plus all locations in the
State of Nebraska.

A separate Division of Indian
Programs Is being established within the
Oklahoma CityArea Office which will
continue serving all locations in the

State of Oklahoma and in addition will
serve Kansas, Missouri, Texas,
Arkansas, and Louisiana. This Division
will report to the Area Manager.

The existing Office of Indian Programs
in the Regional Office of Region IX (San
Franciso) will continue to serve all
locations in that Region, plus all
locations in thp State of New Mexico.
Some staff of this Office will continue to
be duty stationed in field offices located
in Phoenix and Albuquerque to provide
localized service in Arizona and New
Mexico.

A new Office of Indian Programs is
being established in the Regional Office
in Region X (Seattle) serving all
locations in that Region, except for the
State of Alaska. A group of Indian
Program specialists which is now a part
of the Seattle Area Office serving the
State of Washington only, will be
included in this new Office.

The existing Anchorage Area Office
will serve all locations in the State of"
Alaska.

All Indian activities for the
Department's housing and community
planning and development programs
will be administered through the Offices
indicated above, rather than through the
Department's normal field structure.

At Headquarters a position has been
established in the Office of Policy
Planning under the Assistant Secretary
for Community Planning and
Development (CPD) to work exclusively
with Indian and Alaska Native CPD
programs. Indian Housing Programs will
Continue to be administered by the
recently established Office of Indian
Housing under the Deputy Assistant
Secretary for Public Housing and Indian
Programs. The position and functions of
Special Assistant for Indian Programs
will continue without change. Affected
clients will receive 30 days advance
notice of the actual effective date.

C. Comments Received
Sixteen comments were received.

While the concept of separate
consoldiated Indian Offices was
generally well received, concerns were
raised regarding the great distance and
resulting costs some tribes would incur
in dealifig with the new Offices of
Indiant Programs. Small tribes were also
concerned about their ability to compete
successfully for Community
Development Block Grant funds with
large .tribes also being served by the
new Offices. CPD will assure that small
tribes can compete effectively for CDBG
funds by developing selection criteria
which do not discrimiante against them.
Access to HUD will be assured by
providing adequate travel funds to HUD
staff and by improved processing which

will result in less need for clients to visit
HUD Offices.
(Sec. 107(d) of the Department of Housing
and Urban Development Act, 42 U.S.C.
3535(d) and sec. 908 of the Housing and
Community Development Amendments of
1978, Pub. L. 95-557, 95th Congress, 2nd
Session)

Issued at Washington. D.C., July 11, 1980.
William A. Medina,
Assistant Secretary forAdminsitraton.
[FR Doec. 80-M3823 Filed 8-0-. 8:45 aml
BILLING CODE 4210-01-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

Endangered Species Permit; Receipt
of Application

Applicant: Dr. Jerome Jackson,
Mississippi State University, Mississippi
State, MS 39762.

The applicant requests a permit to
capture red-cockaded woodpeckers
(Picoides borealis) in Mississippi,
Alabama, Georgia, and South Carolina,
for banding and marking for scientific
research and enhancement of survival.

Humane care and treatment of
captured birds has been indicated by
the applicant.

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 605,1000 N.
Glebe Road, Arlington, Virginia, or by
writing to the Director, U.S. Fish and
Wildlife Service (WPO), P.O. Box 3054,
Arlington, VA 22203.

This application has been.assigned
file number PRT 2-6868. Interested
persons may comment on this
application on or before September 8,
1980 by submitting written data, views,
or arguments to the Director at ihe
above address. Please refer to the file
number when submitting comments.

Dated: August 1.1980.
Donald G. Donahoa,
Chief, Permit Branch, Federal Wildlife Permit
Office, U.S. Fish and Wildlife Service.
[FR Doe. 80-23755 Filed 8-6-8. 8:45 am]

BILLING CODE 4310-55-M

Endangered Species Permit; Receipt
of Application

Applicant: Ronald L Walker, Hawaii
Division of Forestry and Wildlife,
Honolulu, HI 96813.

The applicant requests a permit to
capture for the purposes of scientific
research and enhancement of
propagation and survival one or more of
the following endangered species, and to
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band, mark, tag, and release or retain in
a propagation program:
Nene goose (Branta Sandivkensisj
Koloa (Anos wyviliana)
Hawaiian stilt (Himoantopus mexkanus

knudseni)
Hawaiian coat (Fulica americana alai)
Hawaiian gallinule (Gellinula chloropus

sandivicensis)
Laysan duck (Anas laysanensis)
Marianas malard (A. oustaleti)

Humane care and treatment of
captured birds has been indicated by
the applicant.

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 605,1000 N.
Glebe Road. Arlington, Virginia, or by
writing to the Director, U.S. Fish and
Wildlife Service (WPO). P.O. Box 3654,
Arlington, VA 22203.

This application ha been assigned
file number PRT 2-6744. Interested
persons may comment on this
application on or before September 8,
1980 by submitting written data, views,
or arguments to the Director at the
above address. Please refer to the file
number when submitting comments.

Dated. August 1,1980.
Donald G. Donahoo,
Chie/, Permit Branch, Federal Wildlife Permit
Office, U.S. Fish and Wildlife Service.
[FR Doc 80-23754 Filed 8-6-ft &45 am]

BILLING CODE 4310-55-M

Endangered Species Permit; Receipt
of Applications

The applicants listed below wish to be
authorized to conduct the specified
activity with the idicated Endangered
Species:

Applicant: San Antonio Zoological
Gardens and Aquarium, 3903 North
Saint Mary's Street, San Antonio, TX
78212. (PRT 2-6724)

The applicant requests a permit to
import one male and one female captive
born maned wolf (Chzysocyvnt
brachyrrus) from West Germany for the
enhancement of propagation.

Applicant: Zoological Society of San
Diego, P.O. Box 551, San Diego, CA
92112. (PRT 2-6737)

The applicant requests a permit to
import 2 male and I female captive born
Pampas deer (Ozotoceras bezoarticus)
from West German for the enhancement
of propagation.

Humane care and treatment during
transport, if appliable, has been
indicated by the applicant.

Documents and other information
submitted with these applications are
available to the public during normal
business hours in Room 605, 1000 N.

Glebe Road, Arlington, Virginia, or by
writing to the Director, U.S. Fish &
Wildlife Service. WPO. Washington.
D.C. 20240.

Interested persons may comment on
these applications on or before
September 8.1980 by submitting written
data, views, or arguments to the Director
at the above address.

Datech July 30,1980.
Donald G. Donaoo,
Chief Permit Branch. Federal Wildlife Permit
Office, U.& Fish & Wildlife Service.
[FI Do. a- Wr34 Pd 9-6.ft &M am]
DIWNG CODE 431-.5-M

Pipeline Application; McFaddin
National Wildlife Refuge, Tex.

Notice is hereby given that under
section 28 of the Mineral Leasing Act of
1920 (30 U.S.C. 185], as amended by the
Act of November 16. 1973 (37 Stat. 576),
that the Flo ida Gas Transmission
Compeny has applied for a right-of-way
permit to construct and operate a 22-
inch natural gas pipeline across
McFaddin National Wildlife Refuge in
Jefferson County. Texas.

The purpose of this notice is to inform
the public that the U.S. Fish and Wildlife
Service will be proceeding with
consideration of whether this
application should be approved, and if
so, under what terms and conditions.

Interested persons desiring to express
their views should do so within 30 days
by sending their comments with their
name and address to the Regional
Director, U.S. Fish and Wildlife Service.
P.O. Box 1306, Albuquerque. New
Mexico 87103.
Gordon H. Hansen.
Acting DeputyRegionalfDirector. U S. Fi.
and Wildlife Service.
[FR Doc. -2r3-S -4d 34-f CIS a*
BILLING CODE 4310-"-U

Heritage Conservation and Recreation
Service

Intent To Prepare Enviomentat
Impact Statement
AGENCY. Heritage Conservation and
Recreation Service. Interior.
ACMrWN= Notice.

SUMMARY.: The Heritage Conservation
and Recreation Service will prepare an
Environmental Impact Statement to
evaluate the impact of designating five
California rivers as part of the National
Wild and Scenic Rivers System pursuant
to Section 2(a)fii) of the Wild and Scenic
Rivers Act, Pub. L 90-542. as amended.
Designation by the Secretary would
preclude any department or agency of

the United States from assisting by loan,
grant, license or otherwise in the
construction of any water resources
project that would have a direct and
adverse effect on the values for which
the river was established. The five
rivers, including tributaries, are
described as follows.

(a) Kamoth River. The main stem
from 100 yards below Iron Gate Dam to
the Pacific Ocean; the Scott River from
the mouth of Shacleford Creek west of
Fort Jones to the river mouth near
Hamburg: the Salmon River from
Cecilville Bridge to the river mouth near
Somesbar; the North Fork of the Salmon
River from the intersection of the river
with the south boundary of the Marble
Mountain Wilderness Area to the river
mouth; Wooley Creek. from the western
boundary of the Marble Mountain
Wilderness Area to its confluence with
the Salmon River.

(b) TrinityRiver. The main stem from
100 yards below Lewiston Dam to the
river mouth at Weitchpec: the North
Fork of the Trinity from the intersection
of the river with the southern boundary
of the Salmon-Trinity Primitive Area
downstream to the rivermouth at
Helena; New River from the intersection
of the river with the Southern Boundary
of the Salmon Trinity Primitive Area
downstream to the river mouth near
Burnt Ranch; South Fork of the Trinity
from the junction of the river with State
Highway 36 to the river mouth near
Salyer.

(c] Smith River. All its tributaries
from the Oregon-California State

-boundary to the Pacific Ocean.
(d) Eel River. The main stem from 100

yards below Van Arsdale Dam to the
Pacific Ocean; the South Fork of the Eel
from the mouth of Section Four Creek
near Branscomb to the river mouth
below Weott; i.ddle Fork of the Eel
from the intersection of the river with
the southern boundary of the Middle
Eel-Yolla BoUy Wilderness Area to the
river mouth at Dos Rios; North Fork of
the Eel from Old Gilman Ranch
downstream to the river mouth near
Ramsey; Van Duzen River from
Dinsmores Bridge downstream to the
river mouth near Fortuna.

(e) American River. The Lower
American from Nimbus Dam to its
junction with the Sacramento River.
These five rivers are designated
components of the California Wild and
Scenic Rivers System. and would remain
under the administration of the State
(except for Federal lands) if the
application is approved by the Secretary
of the Interior. The Environmental
Impact Statement will consider the
alternatives of designation and no
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designation for each of the five rivers.
The Heritage Conservation and
Recreation Service will assess whether
the rivers quality for inclusion in the
National System,

This notice is to announce that the
Heritage Conservation ana Recreation
Service will hold scoping meetings at
the following times and locations:
August 13,1980-1:30 p.m.-San

Francisco.
7:00 p.m.--California Hall, 625 Polk

Street, Rm. 101.
August 14, 1980-1:30 p.m.-Junipero

Serra State Office Bldg., Los Angeles.
7:00 p.m.-South Broadway, Rm. 1138.
August 15, 1980-1:30 p.m.-Eureka.
7:00 p.m.-CalTrans Building, 1656

Union Street, Rns. 57 and 58 and 59.
August 19, 1980-1:30 p.m.-Fresno.
7:00 p.m.-Federal Building, 1130 0

Street, Public Rn. 4104.
The purpose of the scoping meetings

is to solicit comments on a)
identification of those issues to be
addressed; b) identification of those
issues to be analyzed in depth; and c)
identification of those issues which are
not significant. All Federal, State and
local agencies, organizations and
individuals who may be interested in, or
be affected by the decision are invited
to participate in the scoping process.

Comments may be submitted orally or
in writing, preferrably both. Those not
able to attend any of the meetings may
submit written comments to the
Regional Director, Pacific Southwest
Regional Office, Heritage Conservation
and Recreation Service, U.S.D.L, 450
Golden Gate Avenue, San Francisco,
California 94102. Comments should be
received no later than August 20, 1980.

Further public comment will be sought
on the draft NEPA document through a
later Federal Register notice.

FOR FURTHER INFORMATION CONTACT:
John Haubert, Outdoor Recreation
Planner, Heritage Conservation and
Recreation Service, U.S.D.I.,
Washington, D.C. 20243 (202-343-4793).
The primary author of this notice is John
Haubert.

Dated: August 4, 1980.
Chris Therral Delfiporte,
Director. -
1F1 Doec. 80-23794 Filed 8-6-80; 8:45 am)
BILLING CODE 4310-03-M

Request To Designate Certain
California Rivers as Components of
the National Wild and Scenic Rivers
System

AGENCY: Heritage Conservation and
Recreation Service, Interior.

ACTION: Notice.

SUMM.ARY: This notice announces that
by letter dated July 18, 1980, the
Governor of California requested that
certain California rivers be designated
as units of the National Wild and Scenic
Rivers System pursuant to Section
2(a)(ii) of the Wild and Scenic Rivers
Act (Pub. L. 90-542, as Amended).
Section 2(a)(ii) provides for the inclusion
into the National System of those rivers
which are protected by (or pursuant to)
an act of the State legislature, and which
will be administered permanently by an
agency or political subdivision of the
State without expense to the Federal
Government (other than for
administration and management of
federally-owned lands.)

The following rivers are included in
the request:

(a) Klamath River. The main stem
from 00 yards below Iron Gate Dam to
the Pacific Ocean; the Scott River from
the mouth of Shackleford Creek west of
Fort Jones to the river mouth near
Hamburg; the Salmon River from
Cecilville Bridge to the river mouth near
Somesbar; the North Fork of the Salmon
River from the intersection of the river
with the south boundary of the Marble
Mountain Wilderness Area to its
confluence with the Salmon River.

(b) TrinityRiver. The main stem from
100 yards below Lewiston Dam to the
river mouth at Weitchpec; the North
Fork of the Trinity from the intersection
-of the river with the southern boundary
of the Salmon+Trinity Primitive Area
downstream to the river mouth.at
Helena; New River from the intersection
of the river with the Southern Boundary
of the Salmon Trinity Primitive Area
downstream to the river mouth near •
Burnt Ranch; South Fork of the Trinity
from the junction of the river with State
Highway 36 to the river mouth near
Salyer.

(c) Smith River. All its tributaries
from the Oregon-California State
boundary to the Pacific Ocean.

(d) Eel River. The main stem from 100
yards below Van Arsdale Dam to the
Pacific Ocean; the South Fork of the Eel
from the mouth of Section Four Creek
near Branscomb to the river mouth
below Weott; Middle Fork of the Eel
from the intersection of the river with
the southern boundary of the Middle
Eel-Yolla Bolly Wilderness Area to the
river mouth at Dos Rios; North Fork of
the Eel from Old Gilman Ranch
downstream to the river mouth near
Ramsey; Van Duzen River from
Dinsmores Bridge downstream to the
river mouth near Fortuna.

(e) American River. The Lower
American from Nimbus i)ani to Its
junction with the Sacramento River,
Before approving or disapproving an
application for inclusion of a State
designated river in the National System,
the Secretary of the Interior is required
under Section 4(c) of the Act to circulate
the proposal for review and comment by
affected Federal agencies. No action will
be taken on this application until
compliance with the National
Environmental Policy Act has boon
completed.

Questions concerning this application
may be addressed to the Heritage
Conservation and Recreation Service,
U.S. Department of the Interior, 450
Golden Gate Avenue, San Francisco,
California 94102 (phone'550-8313) or 440
G Street, NW, Washington, D.C. (phone
202-343-4793).

The primary author of this notice is
John Haubert, Heritage Conservation
and Recreation Service, 440 G Street,
NW, Washington, D.C. 20243.

Dated: August 4,1980
Chris Therral Delaporte, _
Director.
IFR Doec. 80-23793 Filed &-"0; &43 am]

BILLING CODE 4310-03-M

Bureau of Indian Affairs

Indian Tribes Performing Law
Enforcement Functions; Determination

July 25,1980.
This notice is published in exercise of

authority delegated by the Secretary of
the Interior to the Assistant Secretary-
Indian Affairs by 209 DM 8.

Section 601(d), Title I of the Omnibus
Crime Control and Safe Streets Act of
1968, Pub. L. 90-351, places
responsibility on the Secretary of the
Interior to determine those Indian tribes
which perform law and order functions.

The listing published beginning on
page 13758 of the May 25, 1973 issue of
the Federal Register (38 FR 13758)
identified all eligible Indian tribes and
the specific law enforcement functions
they have responsibility to perform.
Determination and certification of those
tribes not listed will be made on an
individual basis upon application by
such tribes.

It has been determined by the
Assistant Secretary-Indian Affairs that
the Nooksack Indian Tribe of
Washington, has responsibility to
exercise the functions listed below:

Therefore, the listing published,
begining on page 13758 of the May 25,
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1973 Federal Register, is further
amended by adding the entry for the

Tr eMt recogvzed by tte Employ tl
Fede* Sovwmmet and ked by polce

Stwhe

Nooksack Indian Tribe in the State of
Washington to read as follows:

Estabhsi, Ajop! atba U,6yWta.e Pveste-l AltAA&-4
tdcout law adordee wrecl, ce c mid c '*

Cede Wk.on ?lti', r '' ,on

Was'vrlgon_ Nooksack Indan X X X
Tribe

Ralph R. Reeser.
Assistant Secretary. Indian Affairs.
lFR DM. 23M" Filed 8-6-8 f-45 aml

BILLING CODE 4310-02-L.

Bureau of Land Management

[INT NOI]

Bennett Hills-Timmerman Hills
Management Framework Plan
Amendment

AGENCY: Bureau of Land Management
(BLM). Interior.
ACTION: Notice of a proposed
amendment to the Bennett Hills-
Timmerman Hills Management
Framework Plan (MFP) and invitation
for public participation.

SUMMARY. In accordance with 43 CFR
1601.3(g) the Shoshone BLM District is
proposing to amend the Bennett Hills-
Timmerman Hills MFP concerning the
potential change of a utility corridor to
facilitate the construction of a 138 kv
power line through the Timmerman Hills
Planning Unit.
DATE: A public meeting will be held at
the Shoshone District BLM Office at 7:30
p.m. on September 10. 1980. Written or
oral comments may be submitted at the
public meeting, or letters may be mailed
to the Shoshone District BLM Office no
later than close of business on
September 25,1980.
ADDRESS: Comments should be sent to:
BLM District Manager, Shoshone
District Office, P.O. Box 2B, Shoshone,
ID 83352.

FOR FURTHER INFORMATION tONTACT:
Ervin R. Cowley. Monument Resource
Area Manager, Bureau of Land
Management. Shoeshone District Office.
P.O. Box 2B. Shoshone, ID 83352.
Telephone: (20 886-2208 or FTS 554-
6576.
SUPPLEMENTARY INFORMATION: Idaho
Power Company has proposed to
construct a new 138 kv power line from
the Midpoint Substation to a substation
near Picabo, Idaho. The utility corridor
identified in the Bennett Hills-
Timmerman Hills MFP runs almost
directly from the vicinity of Richfield,

X X X

Idaho, north to the Big Wood River
Valley. The proposed corridor would run
in a northeastly direction from the
vicinity of Richfield. Idaho, parallel to
U.S. Highway 93. then northwesterly to
the Wood River Valley. Idaho Power
has proposed to remove the existing line
from the abandoned corridor after
completion of the new line.

An Environmental Assessment will be
completed to identify and mitigate
adverse impacts prior to issuing a right-
of-way. Anticipated adverse impacts of
constructing the new line in the
proposed corridor would Include visual
intrusions and additional road
construction. Benefits of the proposal
would include removal of the existing
line from a crucial deer winter area,
improving the dependability of electrical
power for the Wood River Valley, and
providing capability for increasing
power transmission capacity in the
future by upgrading rather than new
construction.

Dated July 29.1980,
Charles 1. Haszier,
District Mano er.
LFR Doc W-236= Fl e 5440 t 11,5 a-ml
SILUNG COOE 4310-11-M

Dickinson District, North Dakota

District Advisory Councl Meeting

July 31, 1980
The first meeting of the Dickinson

District Advisory Council will be held
September 1" 1980, beginning at 9.00
A.M. at the Dickinson State College
Student Center, Dickinson. North
Dakota. This council has been
established by, and will be managed in
accordance with, the Federal Advisory
Committee Act of 1972, the Federal Land
Policy and Management Act of 1976 and
the Public Rangelands Improverment
Act of 1978. 6

The agenda for the first meeting will
include: discussion of the function of the

I I -- II I

council. introduction of council
members; election of officers:
arrangements for future meetings: and
an orientation to the Bureau of Land
Management in general and to specific
Dickinson District programn. The main
topics will be coal-related planning in
Golden Valley County and west-central
North Dakota- the Fort Union Regional
Coal Environmental Impact Statement;
BLM surface lands in North Dakota; and
federal oil and gas leasing in the State.

The public is welcome to attend the
meeting and may make oral statements
before the council between 3:00 and 4:00
p.m. A per-person time limit may be
imposed depending on the number of
people wishing to speak. The meeting
vill be adjourned at 4:00 P.M.

Minutes of the meeting will be
prepared and made available for review
within 30 days following the meeting.
Charles E. Steele,
DiLrict P-ran;ez
July 31, 980.

B54LNG COoE 4310--1

Medford District Advisory Councl
Meeting

Notice is hereby given in accordance
with 43 CFR Part 1780 that a meeting of
the Medford District Advisory Council
will be held on September 12. 190.

The meeting will begin at 9:00 a.m. in
the Oregon Room of the Bureau of Land
Management Office at 3040 Biddle Road,
Medford, Oregon.

The agenda for this meeting will
include:

1. A discussion of the functions of the
Council.

2. An election of a chairperson and
vice chairperson.

3. An orientation to Medford District
programs and current issues.

4. Arrangements for the next meeting.
The meeting is open to the public and

news media. Interested persons may
make oral statements to the Council
between 2:00 and 3:00 p.m. or file
written statements for the Council's
consideration. Anyone wishing to make
an oral statement must notify the
District Manager, Bureau of Land
Management, 3040 Biddle RoacL
Medford Oregon 97501. telephone 503-
776-4187, by close of business
September 5.1960. Depending on the
number of persons wishing to make oral
statements, a per person time limit may
be established by the District Manager.
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Summary minutes of the Council
meeting will be maintained at the
District Office and be available for
public inspection and reproduction at
the cost of duplication.

Dated: July 28,1980.
George Francis.,
D1.trictManager..
IFR-Doc. 80-23825 Filed 8--80; 8:45 am]
BILLING CODE 4310-84-M

Montana, North Dakota, South Dakota;
Redelegation of Authority
AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: Section 1.1(a)(2) of Bureau
Order No. 701 dated July 23, 1964, as
amended by notice published at 45 FR"
6177 on Friday, January 24,1980 (FR
Doc. 80-2428 filed 1-g4-80; 8:35 a.m.),
authorizes the Bureau of Land
Management State Directors the
opportunity to redelegate the authority
to grant, renew, reassign or revoke
rights-of-way under the Federal Land
Policy and Management Act-of 1976 to
Bureau of Land Management District
a3d Area Managers.

That authority with respect to
temporary road rights-of-way issued-for
a term of not more than 2 years is
hereby redelegated to Montana and
North Dakota District Managers. This
authority may, without approval, be
redelegated to Area Managers.

This notice has no other effect on the
provisions of FR Doc. 80-2428.
EFFECTIVE DATE: This redelegation will
become effective August 11, 1980.
FOR FURTHER INFORMATION CONTACT.
Montana State Office, 222 North 32nd
Street, P.O. Box 30157, Billings, Montana
59107,(406) 657-6291.
Michael J. Penfold,
State Director.
[FR Doc. 8D-23826 Filed 8-8-80; 8:45 am]
BILING CODE 4310-84-M

Multiple Use Advisory Council; Meeting
AGENCY: Bureau of Land Management,
Interior.
ACTION: Multiple Use Advisory Council;
Meeting.

Notice is hereby given, in accordance
with Pub. L 94-579 and 43 CFR Part
1780, that a meeting of'the Yuma District
Multiple Use Advisory Council will be
held Wednesday and Thursday,
September 10 and 11, 1980, beginning at
10 a.m. at the Bureau of Land
Management Office, 2450 South Fourth
Avenue, Yuma, Arizona.

The agenda for the meeting will
include:

1. Introductions and biographical
sketches of members..

2. Overview of the purpose of the
Council.

3. Discussion of ihe history of the
Yuma District and its special programs.. 4. Overview of pr6orams by Resource
Area.

5. Discussion of Council functions.
6. Organizational discussion and

election of officers.
7. Close out and arrangement and

next meeting.
The meeting is open to the public.

Interested persons may make oral
statements to the Council or file written
statements for the Council's
consideration. Anyone wishing to make
an oral statement must notify the
District Manager at the above address
by September 5,1980. Depending on the
number of people wishing to make an
oral statement, a time limit may be
established.

Summary minutes of the meeting will
be maintained in the District Office and
be available'for public inspection and
reproduction (during regular business
hours) within thirty days following the
meeting.
H1 M. Bruce,
Distriot Manager.
[FR Doc. 80-2304 ~ed 8-6-8:8.45 am]
BILLING CODE 4310-84-M

Status of Wilderness Review of Public
Lands
AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of Status of Wilderness
Review of Public Lands.

SUMMARY: This notice summarizes the
present status of the wilderness review
of roadless public lands and islands
requiredby the Federal Land Policy aind
Management Act (FLPMA), section
603(a). The purposes of this notice and
calendar of events are to provide (1) one
source of information summarizing
current wilderness review activities, and
(2) advance notice of upcoming
decisions, and public review periods.
DATE: All information in this notice is
current through August 1, 1980.
FOR FURTHER INFORMATION CONTACT:
Gary G. Marsh, .Bureau of Land
Management, Division of Wilderness
and Environmental Areas, 18th and C
Streets, NW., Washington, D.C. 20240,
Telephone: (202) 343-6064.
SUPPLEMENTARY INFORMATION: This
calendar of events is the seventh of a
series whose last notice appeared in the

.Federhl Register July 14, 1980, (p. 47247).

The calendar of events focuses only on
the current status of all ongoing
wilderness review activities. Those
inventories whose final decisions are In
effect, as well as studies or reports not
yet initiated, are not reported in this
notice. For detailed information
regarding each specific activity,
reference is made either to the
appropriate notice previously appearing
in the Federal Register, or to notices
which are anticipated to be published in
the upcoming 30 days. It must be noted
that "anticipated" dates are projected
only, and thus are subject to change.

The Bureau of Land Management
wilderness review includes (1) an
inventory of public lands to Identify
roadless lands and islands having
wilderness characteristics; (2] a study of
those areas found to have wilderness
characteristics (wilderness study areas
or "WSA's"); and (3) a report from the
Secretary of the Interior to the President
as to whether each WSA is more
suitable for wilderness or other resource
uses. The President will send his
recommendations to Congress. Only
Congress can actually designate and
area as wilderness.

The inventory process has two stages:
(1) an initial inventory designed to
quickly identify and release from
wilderness review those lands which
clearly and obviously lack wilderness
characteristics; and (2) an intensive
inventory for those lands which may
possess wilderness characteristics. The
initial inventory process was completed
in the contiguous Western States by
October 1, 1979. In instances where
important resource use decisions are
pending, the inventory process may be
accelerated in order to reach final
decisons as quickly as possible. Such
inventories are referred to as "special
project inventories" or "accelerated
intensive inventories."

The FLPMA also requires early study
of 55 natural and primitive areas which
were formally identified by the
Secretary of the Interior prior to
November 1, 1975. They are referred to
as "instant study areas" (ISA's), As of
August 1, 1980, the reports are under
administrative.review.

The wilderness inventory deadline of
September 30, 1980, for the contiguous
Western States has been extended to
November 15, 1980, as announced in the
Federal Register on June 17,1980 (p.
41074).

The statistical summary table reflects
both proposed and final intensive
inventory decisions in the contiguous
Western States and Minnesota. Other
Eastern States will be listed in future
statistical summaries as decisions are
announced. All acreages are presented
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by State political boundaries and not
BLM administrative boundaries. Some
final decisions listed under the
"inventory completed" column may be
under protest or appeal. In those
instances, decisions are not yet in effect.
It has been determined as a matter of
Bureau policy that the appropriate -
means to handle any appeals of the
State Directors' intensive inventory
decisions are the procedures outlined in
Title 43 Code of Federal Regulations,
Part 4. This regulation identifies the
Interior Board of Land Appeals as the
office to hear and evaluate such
appeals.

Dated& August 4.1980.
James W. Monroe,
Assistant Director. Recreation and
EnvironmentaIAreas.

Calendar of Events

Arizona

Statewide Intensive Inventory

-Proposed decision announced in
Federal Register May 30. 1980 (p.
36525); supplemental information
published in Federal Register July 24,
1980 (p. 49364); 90-day public comment
period ends August 28,1980.

Accelerated Intensive Inventory

-Hualapi-Aquarius awaiting final
decision. Affects units 2-37, 2-43, 2-
46, 2-48, 2-50,2--51. to 2-54, 2-56 to 2-
63, 2-65, 2-67.

-Awaiting State Director's
announcement of decision on protests
for the Overthrust Belt. Affects units:
1-105 to 1-109, 1-12 to 1-115,1-119 to
1-124,1-127 to 1-130. 1-134,1-135.

-Safford District units contiguous to
Coronado National Forest final
decision announced in Federal
Register July 11, 1980 (p. 46913)
initiating protest period which ends
August 18,1980. Affects units 4-6, 4-
70,4-72,4-73,4-79,4-80,4-81.

Study/Reporting

-Aravaipa Canyon Instant Study Area
final environmental impact statement
and suitability report complete; under
administrative review.

-Paiute, Paria, and Vermillion Cliffs
ISA's draft suitability report and draft
environmental impact statement
availability announced in Federal
Register April 22, 1980 (p. 27022);
public comment period extended until
30 days after the U.S. Geological
Survey and Bureau of Mines report is
made available to the public as
announced in Federal Register May 8,
1980 (p. 30547).

California

Statewide Intensive Inventory
-State Director's announcement of

decision on protests for 9 units
anticipated August 28,1980. Affects
non-CDCA units: 010-064,075; 020-.
211, 609,1013; 030-402 501, 504; 00-
026.

-Proposed decision for Oregon-
California interstate units announced
in Federal Register April 3,1980 (p.
22198]; 90-day public comment period
ended June 25,1980; final decision
anticipated November 15, 1980.

-Proposed decision for Nevada-
California interstate units announced
in Federal Register April 3,1980 (p.

22198); 90-day public comment period
ended June 30,1980; final decision
anticipated November 15,1980.

Units Under Appeal to IBLA
-Notice of appeal announced in

Federal Register January 7,1980, [p.
1456). Affects CDCA intensive
inventory units: 117,131,138 137A.
143,150,15,158,172, 207,217,221,
222, 227, 242, 251, 251A, 263, 264, 265,
266, 271, 299, 305, 321, 325, 334, 343,
348, 378.

-Notice of appeal announced in
Federal Register January 7,1980, [p.
1457). Affects non-CDCA initial
inventory units: 010-031, 033, 047, 069,
087, 101; 020-701; 901,1001; 030-300,
400,500.

-Notices of appeals filed with State
Director late July: to be announced in
the Federal Register August 28,1980.
Affects non-CDCA intensive
inventory units 010-040, 060,063,065,
068; 050-131,134,135,211.

Study/Reporting
-Proposed CDCA plan expected to be

released September 30,1980.
Colorado

Statewide Intensive Inventory
-Proposed decision announced in

Federal Register February 1,1980 (.

7312); 90-day public comment period
ended April 30,1980;, public comments
being analyzed prior to final decision.

Units under Appeal to IBLA
-Notice of appeal filed January 21,

1980. Affects initial inventory unit
070-031.

Study/Reporting
-Powderhorn ISA draft environmental

impact statement and draft suitability
report availability announced in
Federal Register May 7,1980 (p.
30141); publlc comment period ended
July 1,1980.

Eastern Stales

Statewide Intensive Inventory
[Minnesota Only)
-Proposed decision on remaining 174

islands announced in Federal Register
May 20,1980 (p. 33730); began 90-day
public comment period which ends
August 18, 1980.

Idaho

Statewide Initial Inventory
-State Director's proposed intensive

inventory decision on unit 23-1
announced in Federal Register June 4.
1980 (p. 37738] initiating 90-day
comment period which ends
September 2,1980;, State Directors
decision on protests announced in
Federal Register June 30,190 (p.
43876), initiating 30-day appeal period.
Affects units 35-3,35-4 35-5.

Statewide Intensive Inventory
-Proposed decision announced in

Federal Register April 3,190 (p.
22195); 90-day public comment period
ended July 3,190;, public comments
being analyzed prior to final decision.

Accelerated Intensive Inventory
-State Director's announcement of

decision on protests for Owyhee
Planning Area anticipated August
1980. Affects units 16-28,16-28,16-36,
16-40 to 16-42,16-44,16-45,16-47,16-
49 a, b, d, e, 16-52.

Study/Reporting
-Great Rift (Grassland Kipuka) ISA

draft environmental impact statement
availability announced in Federal
Register March 5,1980 (p.,14251);
public comment period ended May 27,
1980; under administrative review.

Units Under Appeal to IBIA
-Notice of Appeal filed April 11, 1980,

affecting stateline initial inventory
units 16-48a, b, and c, 16-53,16-56a,
16-59,16-70e, 17-19,17-21.17-2M 22-
1.

-Two Notices of Appeal filed April 11,
1980, affecting Challis Planning Area
intensive inventory units 46-11,48-13,
46-14, 46-14a.

Montana

Statewide Intensive Inventory
-Proposed decision announced in

Federal Register March 28,1980 (p.

20570); public comment period ends
August 30,1980.

Accelerated Intensive Inventory
-Bitter Creek (unit 064-356) as affected

by proposed Alaska Natural Gas
Transportation System final decision

52 463
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announced in Federal Register April 9,
1980 (p. 24254); protest period ended
May 9, 1980; protests received;
awaiting State Director's
announcement of decision on protests.

-State Director's announcement of
Overthrust Belt decision on protests
anticipated August 15,1980. Affects
units 074-151a and b, 155; 075-102, 105
to 107, 110, 114, 115, 123, 133, 138; 076-
001 to 003, 006 to 008, 011, 015, 022,
025, 026, 028, 029 033, 034, 059, 063,
069, 070, 079.

Units Under Appeal to IBLA

-Notice of appeal filed June 11, 1980.
Affects intensive inventory unit 076--
026.

-Notice of appeal filed July 27,1980.
Affects accelerated intensive
inventory units 075-123; 076-003, 011,
025.

Study/Reporting

-Iumbug Spires and Bear Trap Canyon
ISA's draft environmental impact
statements and draft suitability
reports availability announced in
Federal Register April 18,1980 (p.
26477) and April 30,1980 (p. 28823);
public comment period ended June 17,
1980.

Nevada

Statewide Intensive Inventory

-Proposed decision announced in the
Federal Register April 1,1980 (p.
21356); 90-day public comment period
ended June 30,1980; public comments
being analyzed prior to final decision.

Accelerated Intensive Inventory •

-State Director's announcement of
Overthrust Belt decision on protests
announced in the Federal Register July
31,1980 (p. 50942), initiating 30-day
appeal period. Affects units 0161,
0231, 0233, 0235, 0236, 0238,0411, 0412,
0423, 0438, 04R-15.

New Mexico

Statewide Intensive Inventory

-Proposed decision announced in
Federal Register March 28,1980 (p.

20572J; corrections announced in
Federal Register May 2,1980 (p.
29417); public comment period ended
July 21,1980; public comments being
analyzed prior to final decision.

Oregon

Statewide Intensive Inventory (includes
Washington)

-Proposed decision announced in
Federal Register March 27,1980 (p.
20167); 90-day public comment period
ended June 25,1980; public comments
being analyzed prior to final decision.

Accelerated Intensive Inventory
-State Director's announcement of

decision on protests anticipated
August 5, 1980. Affects units: 1-76, 1-
77, 1-105, 2-1, 2-11, 2-23E, 2-26, 2-74E,
2-74N, 2-91L, 2-82H, 3-154,5-14.

Units Under Appeal to-IBLA
-Notice of appeal announced in the

Federal Register November 29,1979
(p. 68526); affects initial inventory unit
11-6.

Utah

Statewide Intensive Inventory
-90-day public comment period ended

June 30, 1980; public comments being
analyzed prior to final decision.

Accelerated Intensive Inventory
-Joshua Tree and Book Cliffs ISA's,

final intensive inventory decision in
effect as announced in Federal
Register June 18, 1980 (p. 41223);
protests received on Devil's Garden

and Link Flats ISA's; awaiting final
decision by the State Director.

Units Under Appeal to IBLA
-Notice of appeal filed January 24,

1980. Affects accelerated intensive
inventory units 050-233; 060-007, 011,
012.

-Notice of appeal announced In the
Federal Register July 17.1980 (p.
47936). Affects accelerated intensive
inventory unit 050-236.

Wyoming

Statewide Intensive Inventory
-Proposed decision announced in

Federal Register April 4, 1980 (p.
23073); public comment period
extended to August 19, 1980, as
announced in Federal Register on June
5, 1980 (p. 37894].

Units Under Appeal to IBLA
-Three notices of appeal filed April 14,

1980. Affects accelerated intensive
inventory units 040-110, 221, 222, 223.

Statistical Summary Table-BLM Wilderness Inventory Results (Shown In Acres) as of Aug. 1, 1990

1. Contiguous Western States

Proposed intensive inventory decisions Irvertoy complted
Final Deci rn Announced

Pt.tc lands Announced subject to public
sutlect to review
wildemess
Inventory

Stats
Not yet Lacking With Lacking Wictmor,

announced wilderness wildetness wilderness study acs
characteristics characteristics characteristics

AZ. 12.596.000 0 2,705.000 2164.000 7,210,000 517,000
CA.... 16.585.000 0 120.000 9.000 10,118,000 O8.,000
CO. 7996,000 0 491.000 765.000 6.690.000 50,000

D .11.949,000 252,000 '1.090.000 804,000 8.983,00 =0000
t' . - 8.140.000 0 1,357,000 475,00 6,000.000 300,000
Nt...........49.118.000 17.000 11,319.000 3,0"9,000 33.077,000 1.626,000
NM .................. 12847,000 0 1,327.000 886,000 10.486,000 148.000
ND ............. .......... 68.000 0 0 0 ,8,000 0
OK ............. .... 7.000 0 0 0 7,000 0
OR.. ........... 13.965.000 0 4.192,000 1,750,000 7,584,000 43A000
SO....... 277000 0 5.000 0 272.000 0
LIT.- 22,076.000 0 3,190,000 1.752.000 16,707,000 47.000
WA.. ....................... 310,000 0 14.000 15 296.000 0
WY.......... ..... 17.793,000 0 562,000 497,000 18,678.000 O.=000

Totals ...... 173.727.000 269.000 26,372,000 12,181.000 124,176,000 10.729.000

2. Eastern States

Proposed Intensive inventory decisions Inventory Complotcd
Final Decisions Announced

Pubic lands Announced subject to public
subject to review
wilderness
kwentory

State
Not yet Lacking With Lacking Yoldernesa

announced wilderness wildee ss wldemess sMudy area
characteristics characteristics characteristics

MN _ ........ .. '45.000 0 701 0 44,299 0

:Does not Iclude 1.759,200 acres of Oregon and California Grant Lands which are exempt from wilderness re-,ew.
*Includes en estimated ZOO acres of unsurveyed islads.

JFR Doc. 80-23801 Flied 8-6-80: 45 am)
BILNG CODE 4310-64
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Montana Wilderness Inventory;
Announcement of Decision on
Protests for Overthrust Belt Units
July 30, 19 .

This notice announces the Montana
State Director's final decision on
protests received on Overthrust Belt
wilderness inventory units.

Background
A notice appeared in the Friday.

February 22, 1980, Federal Register (Vol.
45, No. 37, pages 11920 and 11921)
announcing the Montana State
Director's final wilderness inventory
decision for 48 wilderness inventory
units located in the Rocky Mountain
overthrust belt. The wilderness
inventory for these units was
accelerated ahead of the statewide
schedule because of potential conflicts
with energy exploration and
development. The overthrust belt in
Montana is located entirely within the
Butte BLM District.

This notice described 21 inventory
units totaling 131,768 acres which were
proposed to be designated wilderness
study areas. The remaining 27 inventory
units totaling 249,360 acres were
proposed to be dropped from further
wilderness consideration.

A follow-up notice appeared in the
Friday, March 28,1980, Federal Register
(Vol. 45, No. 62, Page 20570) which
established a 30 day protest period
beginning March 30 and ending April 30,
1980. A total of 42 protests were
received during the protest period which
expressed disagreement with the State
Director's final decision for all but 15
inventory units which were to be
dropped from further wilderness
consideration.

Current Status
The final decision for the following

inventory units was not protested and
the decision to drop these units from
further wilderness consideration is now
in effect:

U" No. Unt name wkomess
conWear-

bon

43327
14.130
10,815
7.200
7.100

3

Ust No

Acreage

U~na~"e

ty,

M1T-076-043 Red Rock Powv, W'al1
4t.

MT-076-047,. Jentr New Ce#*
M.T-076-051 Mbden Rode NWed
MT-076-054 ... Her Pic Ho"0W
MT-076-071 Elk Gih -....
MT-075-124 . M-.SSeOi RiVe bm[lad
MT-075-125 .... & o Re tillnd
MT-075-126 S MiOc.i Rrw llr"d
MT-075-134 Yekstone lO

Tota .- - ... 111,943.

0

6275

12743
12

517
3

Protest letters were received on the
decision for the following inventory
units. The State Director's final decision
for these units remains unchanged.
Those lands proposed to be dropped
from wilderness consideration will
continue to be managed under the
guidelines provided by the BLM
Wilderness Interim Management Policy
until a 30 day notice of appeal period
has elapsed for all protestors. The
responses to the protests have been
handled on a case-by-case basis.

UM No roet =m

u~ bjm'Ied rwdercoedff-
a n

MT-076-001
UT-076-007

MT-076-022

Mr..o76.-o3

MT-076-O63

MT-076--08
MT-076-079
MT-075-102
MT-075-105
MT-075-106

MT-075-107
MT--075-110
MT-075-114
MT.-075-115
MT-075-133

MT-074-
151

MT-074-
151b

MT,-074-155
MT,-076-003

MT,-076-006
MT-076-006
MT.-076-011
MT-076-015

MT-076-025

M1T-76-029
14-076-033
MT-076-059
M1"-076-070
MT-075-123
1,-075-138

Ruby Mountw w-
F, Fork of Balkall
Dem Cr

Ik~n Pmlkte

FdCmk
Fain Creek
Tobac O Root TOo.

OnLAxoill Laka s
Matdeon Tack.OnL
BWl Hor Crek-MOWe Mountan -
Deep trekaals.

N FoN of Sun POR-

Bac* Sge
Yelowsto" Rvr

Hoodoo Mo

15,475 --

1,360 80
880

8,578 6

4,927

3.086

198
535

3,55 113
5.978

53 -

11,,,80 12,93

4.257 1 ,870

atckm West -a 5z) 0
WeaL

Whle HA S~oAx 8,50
Basi 0e*kNort........... 17,380
Irft Rome" --...... 5.360
Red AoCMa Flekue 440

Norft
MccAtwny MrJ 16.383

5Sdy Hcoow
Bacleo mmft,___ 1 000

Garr"W - - - 11120

S*"t~t - - 7,749
iMstoul IWW wdwd 22

IAssoei Rver Wand- - 40

A--~g
Li~etk t m-e fr WIS,

fom

nms

ation

The following inventory unit decisions
have been changed as a result of new
information provided in protest letters:

Acreage

Lf L o ard u-,!rza, I'de-
ky AA wder-

atio

,.7-.5-02-

Moqeta ............... 13 .183 228
Prfmr 0.s i -,55--. 17,639 3,811MT-075-02-Fornw Dectoc e 8 cia

mourwis35.83 13,14Prw -es s .. .1.... ,6329 311'

MT-0764)26-

Formw 0ec.on Hemebeny
RsS~e13,11 27,580

Pirswnt Now-~cr (-O5)-..... %758 27,944

Tol. presef1 decisi.. 3693 44.898

Individual's Right of Protest

Any induidulwho disagrees withthe changed decisions for the three
above-mentioned units and has
information which may influence the
decision. may file a protest with the
Montana State Director. A 30 day
protest period is hereby established
beginning August 15 and ending
September 15. 1980. Protests must be
filed with the Montana State Director by
4:30 p.m. September 15,1980, and
identified as follows: "Protest to
Montana State Director's Final
Wilderness Inventory Decision-
Overthrust Belt Units." No specific
forms are required.

Protests should be submitted to: State
Director (931). Montana State Office.
Bureau of Land Management, P.O. Box
30157, Billings, Montana 59107.

Additional information may also be
obtained by writing this office or calling
(406) 657-6474.
Kannon Richards.
Acling StateDiector.
[M Doc- 0-32 =F'ed 4 -- 81Z, am
DILLMH CODE 43104-M

WashIngton; Flln of Plats of Survey
Plats of survey of the islands located

within the townships described below

MT--076-0 Big Spng Gtc -
MT-076-009. Antelope Flats -
MT-076-O10 . Basin Creek South .
MT-076-024 - Camp Creek South
MT-07-031 - Cold Spnng Creak -
MT-076-042 . Red Rock P er Island

] I I II I
52465
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will be officially filed in the Oregon
State Office, Portland, Oregon, effective
at 10:00 a.m. on September 5, 1980.
Willamette Meridian
T. 37 N., R. 4 W.,

Island No. 1, Bare Island; Island No. 2, Un-
named Island; Island No. 3. Skipjack
Island; Island No. 4. White Rock Island;
and Island No. 5, Danger Rock.

T. 36 N., R. 4 W.,
Island No. 1. Sentinel Rock, Island No. 2,

Battleship island; Island No. 3, Posey
Island; and Island No. 4, Barren Island.

T. 37 N., R. 4 W.,
Island No. 1. Pudding Island; Island No. 2,

Ripple Island; Island No. 3, Un-named
Rock; and Island No. 4, Gull Reef.

Some islands are barren rock or partly
submerged, and others have vegetation
consisting of brush, grass or trees.

All the islands within T. 37 N., R. 3 W., T.
36 N., R. 4 W., and Islands Z 3. and 4 of
T. 37 N., R. 4 W., are withdrawn for the
San Juan Islands National Wildlife
Refuge, and are administered by the U.S.
Fish and Wildlife Service.

Roger F. Dierking,
Chief, Branch of Records andData
Management.
July 31,1980.
IFR Doe. 80-23764 Filed 8-6-W. 8:45 am)
BILLING CODE 4310-84-M

(OR 49; 2310 (943.4)]

Oregon; Proposed Continuation of
Withdrawal

The Bureau of Land Management; U.S.
Department of the Interior, pfoposes
that the existing land withdrawal-made"
by Public Land Order 4132 on January 3,
1967, be continued in its entirety for a
20-year-period, pursuant to section 204
of the Federal Land Policy and
Management Act of October 21, 1976, 90
Stat. 2751, 43 U.S.C. 1714. The
withdrawn land is described as follows:
Willamette Meridian
Re vested Oregon and California Railroad
Grant Land
T. 35 S., R. 6 W..

Sec. 9. NW and NW'ASE .
The area described contains 200 acres in

Josephine County, Oregon.
The purpose of the withdrawal is to

protect the Sprague Tree Seed Orchard,
established for the production of pine
and fir seed. The land is currently
segregated from location and entry
under the public land laws generally,
including the mining laws, but not the
mineral leasing laws. No change is
proposed in the purpose or segregative
effect of the withdrawal.

On or before September 16, 1980, all
persons who wish to submit comments,

suggestions, or objections in connection
with the proposed withdrawal
continuation may present their views in
writing to the undersigned authorized
officer of the Bureau of Land
Management.

Notice is hereby given that an
opportunity for a public hearing is
afforded in connection with the
proposed withdrawal continuation. All
interested persons who desire to be
heard on the proposal must submit a
witten request for a hearing to the
undersigned before September 16, 1980.
Upon determination by the State
Director, Bureau of Land Management,
that a public-hearing will be held, a
notice will be published in the Federal
Register giving the time and place of
such hearing. Public hearings are
scheduled and conducted in accordance
with BLM Manual Sec. 2351.16B.

The authorized officer of the Bureau
of Land Management will undertake
such investigations as are necessary to
determine the existing and potential
demands for the land and its resources.
He will review the withdrawal
rejustification to insure that
continuation would be consistent with
the statutory objectives of the programs

,for which the land is dedicated; the area
involved is the minimum essential to
meet the desired needs; the maximum
concurrent utilization of the land is
provided for; and an agreement is
reached on the concurrent management
of the land and its resources. He will
also prepare a report for consideration
by the Secretary of the Interior, the
President, and Congress, who will
determine whether or not the
withdrawal will be continued and if so,
for how long. The final determination on
the continuation of the withdrawal will
be published in the Federal Register.
The existing withdrawal will continue
until such fihal determination is made.

All communications in connection
with this proposed withdrawal
continuation should be addressed to the
undersigned officer, Bureau of Land
Management, U.S. Department of the
Interior, P.O. Box 2965, Portland, Oregon
97201.

Dated: July 31,1980.
Harold A. Berends,
Chief, Branch of Lands and Minerals
Operations.
[FR Doec. 80-23757 Filed 8-6-8. 8:45 am]

BILLING CODE 4310-84--M

[ORE 015487; 2310 (943.4)]

Oregon; Proposed Continuation of
Withdrawal

The Bureau of Land Management, U.S.
Department of the Interior, proposes
that the existing land withdrawal made
by Public Land Order 3609 on April 8,
1965, be continued in its entirety for a
20-year period, pursuant to section 204
of the Federal Land Policy and
Managment Act of October 21,1976, 90
Stat. 2751,43 U.S.C. 1714. The
withdrawn land is described as follows:
Willamette Meridian
Revested Oregon and California Railroad
Grant Land
T. 4 S., R. 3 E.,

Sec. 13, WVz.
The area described contains 320 acres In

Clackamas County, Oregon.
The purpose of the withdrawal is to

protect the Homing Tree Seed Orchard.
the land is currently segregated from
location and entry under the public land
laws generally, including the mining
laws, but not the mineral leasing laws.
No change is proposed in the purpose or
segregative effect of the withdrawal.

On or before September 16, 1980, all
persons who wish to submit comments,
suggestions, or objections in connection
with the proposed withdrawal
continuation may present their views In
writing to the undersigned authorized
officer of the Bureau of Land
Management.

Notice is hereby given that an
opportunity for a public hearing Is
afforded in connection with the
proposed withdrawal continuation. All
interested persons who desire to be
heard on the proposal must submit a
written request for a hearing to the
undersigned before September 16, 1980.
Upon determination by the State
Director, Bureau of Land Management,
that a public hearing will be held, a
notice will be published in the Federal
Register giving the time and place of
such hearing. Public hearings are
scheduled and conducted in accordance
with BLM Manual Sec. 2351.16B.

The authorized officer of the Bureau
of Land Managment will undertake such
investigations as are necessary to
determine the existing and potential
demands for the land and its resources.
He will'review the withdrawal
rejustification to insure that
continuation would be consistent with
the statutory objectives of the programs
for which the land is dedicated; the area
involved is the minimum essential to
meet the desired needs; the maximum
concurrent utilization of the land is
provided for; and an agreement Is
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reached on the concurrent management
of the land and its resources. He will
also prepare a report for consideration
by the Secretary of the Interior, the
President, and Congress, who will
determine whether or not the
withdrawal will be continued and if so,
for how long. The final determination on
the continuation of the withdrawal will
be published in the Federal Register.
The existing withdrawal will continue
until such final determination is made.

All communications in connection
with this proposed withdrawal
continuation should be addressed to the
undersigned officer, Bureau of Land
Management, U.S. Department of the
Interior. P.O. box 2965, Portland, Oregon
97208.

Dated: July 311980.
Harold A. Berends,
Chief. Branch of Lands and Minerals
Operations.
[FR Doc. U-2 led a-6M- &45 aml
BILLING COOE 4310-94-k

Office of Surface Mining Reclamation
and Enforcement

Determination of Valid Existing Rights
Within Monongahela National Forest
AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior,
Washington, D.C. 20240.
ACTIOW. Preliminary findings on Mower
Lumber Company's request for
determination of valid existing rights to
conduct underground coal mining
operations in the Upper Shavers Fork
Sub-Unit of the Monongahela National
Forest in Randolph County, West
Virginia.

SUMMARY: The Mower Lumber Company
is seeking a determination that its
proposed underground coal mining
operations on Federal lands in the
Monongahela National Forest are not
prohibited or limited by Section 522(e) of
the Surface Mining Control and
Reclamation Act of 1977. 30 U.S.C.
1272(e). Specifically, Mowet Lumber
Company has requested the Director of
OSM to determine that the Company
has "valid existing rights" under that
Section of the Act. The Director is giving
notice of this preliminary finding
determining valid existing rights and
requesting public comments thereon.
DATES: Interested persons may submit
written comments on the preliminary
findings. Comments must be received on
or before August 22.1980.
ADDRESSES: Written comments should
be addressed to the Director, Office of

Surface Mining, U.S. Department of the
Interior, Room 233, South Interior
Building, 1951 Constitution AVenue,
N.W., Washington, D.C. 20240, with one
copy to the Regional Director, Office of
Surface Mining, Region I, U.S.
Department of the Interior, 950 Kanawha
Boulevard, East, Charleston, West
Virginia 25301. Copies of the Mower
Lumber Company's "Request for
Determination Pursuant to Section
522(e) of the Surface Mining Control and
Reclamation Act of 1977" are available
for inspection in the OSM Region I,
Charleston, West Virginia, office and in
Room 153, South Interior Building,
Washington, D.C.
FOR FURTHER IMFORMATION CONTACT.
Patrick Boggs, Regional Director, Region
I, Office of Surface Mining, 950
Kanawha Boulevard, East. Charleston,
West Virginia 25301, (304) 342-8125, or
Carl Close, Assistnat Director, State and
Federal Programs, Office of Surface
Mining. 1951 Constitution Avenue, N.W.,
Washington.D.C. 20240. (202) 343-4225.
SUPPLEMENTARY INFORMATION
Background. Section 522 of the Surface
Mining Control and Reclamation Act of
1977 prohibits "surface coal mining
operations" on Federal lands within the
boundaries of any national forest
subject to "valid existing rights" and
another exemption not relevant here.
The term "surface coal mining
operations" is defined in Section ,01(28)
of the Surface Mining Control and
Reclamation Act (30 U.S.C. 1291(28)) and
30 CFR 700.5 and includes the surface
impacts incident to underground coal
mining operations. The term "valid
existing rights" is defined at 30 CFR
761.5. as modified by the February 26,
1980, opinion of the District Court for the
District of Columbia, In re: Permarent
Surface Mining Regulation Litigation,
No. 79-1114. Slip Opinion at p. 17-18.

By letter dated March 13,1980. the
Mower Lumber Company requested the
Office of Surface Mining, Region 1. for a
determination of valid existing rights for
their planned underground mining
activities on Federal lands in the Upper
Shavers Fork Sub-Unit of the
Monongahela National Forest in
Randolph County, West Virginia. Mower
Lumber Company's request was riled
with the Regional Director in which the
lands involved are located (Region I)
pursuant to informal procedures
previously prepared by OSM to
implement 30 CFR 7614(a)(2). The
geographical area of the Company's
request is also included within the area
which is the subject of a petition to
designate all federally owned lands in
the Shavers Fork Basin as unsuitable for

all types of coal mining filed by the
West Virginia Highlands Conservancy
under Section 522(c). 30 USC 1272(e),
and 30 CFR Part 769. Notice of receipt of
that petition was published by OSM at
45 FR 41542, June 19,1980.

Mower Lumber Company alleges that
it owns the mineral rights including coal
under approximately 28.000 acres of
Federal lands in the Monongahela
National Forest. The Company's March
13,1980. filing contains three separate
and alternative requests for
determinations that the development
plan submitted for the entire mineral
estate by the Company to the U.S.
Forest Service and described in the
Forest Services Upper Shavers Fork
Sub-Unit Plan and Environmental
Impact Statement is: (11 within the
"valid existing rights" of Mower as that
term is used in Section 522(e) of the
Surface Mining Control and Reclamation
Act; or (2) is an "existing" surface coal
mining operation as that term is used in
the Section 52=(e) of the Surface Mining
Control and Reclamation Act or (3) is
"not incompatible" with the values
enumerated in Section 522(e){2) of the
Surface Mining Control and Reclamation
Act.

The Director has reached a
preliminary decision that Mower
Lumber Company does have valid
existing rights, and proposes to issue a
letter-decision similar to that which
appears below. This decision would
mean that compatibility determinations
under Section 522(e)(2) would be
unnecessary in order for Mower to mine
in areas with valid existing rights. The
proposed determination of valid existing
rights will also exempt those specified
areas from the petition to designate
Federal lands in the Shavers Fork Basin
as unsuitable for all undergreund coal
mining filed by the Highlands
Conservancy. All of Section 52Z
concerns the designation of lands
unsuitable for mining. Under Section
522(e) and 30 CFR 761.11. those
operations with valid existing rights are
exempt from the Congressionally
mandated. prohibitions in Section 522(e);
under Section 522(1](6) and 30 CFR
762.13[e) lands where substantial
financial and legal commitments were
made in coal mining operations are
exempt from designation by the petition
process outlined in Section 522(c. The
relationship between these two phrases
is discussed in the preamble to the
permanent regulations. 44 FR 14991-
1499Z (March 13,1979). There it is made
clear that valid existing rights is a
greater property right than significant
financial and legal commitments:
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First, OSM decided that the VER phrase
must be distinguished from the definition of
substantial legal and financial commitmenti
... in order for property owners to qualify
for VER and thereby mine in the prohibited
areas of Section 522(e), they must have a
property interest in the mine that is even
greater than the substantial legal and
financial commitments needed to mine
despite a designation by petition under
Section 522(a). Thus, OSM believes that VER
must be more than "significant investments,
that have been made on the basis of a long-
term coal contract in powerplants, railroads,
coal preparation, extraction, handling and
storage facilities, and other capital intensive
activities," as substantial legal and financial
commitments is defined in Section 762.5.

1

Therefore, a finding of valid existing
rights will also include a finding of
substantial financial and legal
commitments, and thereby exempt those
areas with VER from further
consideration for designation as
unsuitable for mining. However, any
fihding of valid existing rights and
significant financial and legal
commitments will in no way affect the
responsibility of Mower to comply with
the permitting and performance
standards requirements of the interim
and permanent Federal lands programs,
30 CFR Part 211 and 30 CFR Part 740,
respectively.

OSM is in the process of obtaining
additional information in order to
determine precisely the physical extent
of the valid existing rights claimed by
Mower and specifically solicits public
comment on this issue. As set forth
below, even though Mower claims valid
existing rights on its entire 28,000 acre
mineral holding, OSM's proposed
finding of VER is limited to five
underground mines for which Mower
submitted operating plans to the Forest
Service prior to Augubt 3, 1977. These
operating plans are on file at the U.S.
Forest Service headquarters, Sycamore
Street, Elkins, West Virginia. OSM is
considering basically two alternatives in
delineating the exact extent of the VEIU
(1) have VER cover only the surface
area affected by the face-up and support
activities incident to the underground
mining; or (2i have VER cover only those
-areas (including surface overlying
undergroimd workings) contemplated to
be affected under the operating plans
submitted to the Forest Service prior to
August 3, 1977. "

Finally, pursuant to 30 CFR 761.5(b)
OSM is proposing to include a finding of.
VER for haul roads serving the five
mines and existing as of August 3,1977.
This determination would not extend to
new roads constructed after that date.

Preliminary Decision

Mr. Richard A. Flye, Sellers, Conner & Cuneo,
1625 K Street, N.W., Washington, D.C.
20006.
Re: The Mower Lumber Company
Dear Mr. Flye:
This is in response to your letter of March

14, 1980, written on behalf of your client,
Mower Lumber Company, in which you
requested certain determinations pursuant to
Section 522(e) of the Surface Mining Control
and Reclamation Act of 1977 relating to
Mower's planned underground mining
activities on Federal lands in the Upper
Shavers Fork Sub-Unit of the Monongahela
National Forest in Randolph County, West
Virginia. Our analyses and determination of
the existence of valid existing rights for
mining operations are described below:

Legal Requirements
Section 522(e) of the Act statesi
After the enactment of this Act and subject

to valid existing rights no surface coal mining
operations except those which exist on the
date of enactment of this Act shall be
permitted. -.. (2) on any Federal lands
within the boundaries of any national forest
(proviso omitted). ... .

Further, 30 CFR 761.5(a) defines "valid
existing rights" as

(a) Except for haul roads,
(1) Those property rights in existence on

August 3,1977, that were created by a legally
binding conveyance, lease, deed, contract or
other document which authorizes the
applicant to produce coal by a surface coal
mining operation; and

(2) The person proposing to canduct
surface coal mining operations on such lands
either

(I) Had been validly issued, on or before
August 3,1977, all State and Federal permits
necessary to conduct such operations on
those lands, or

(ii) Can demonstrate to the regulatory
authority that the coal is both needed for, and
lmmediaely adjacent to, an on-going surface
coal mining operation for which all permits
were obtained prior to August 3,1977;

(b) For haul roads, valid existing rights
means:

(1) A recorded right of way, recorded
easement or a permit for a coal haul road
recorded as of August 3,1977, or

(2) Any other road in existence as of
August 3,1977 ...

The "all permits" requirement of 30 CFR
761.5(a)(2)(i) was later modified by an
opinion rendered by Judge Flannery in In re
Permanent Surface Mining Regulation
Litigation, No. 79-1114, February 26,1980,
such that ".... a good faith attempt to obtain
all permits before the August 3,1977, cut-off
date should suffice for meeting the all permits
test." Slip opinion at 17-18.

Mower Lumber Company has not
requested a determination under 30 CFR.
761.5(a)(2](ii). As a result, the Company will
qualify for valid existing rights if it possesses
a valid conveyance, lease or other document
(30 CFR 761.5(a)(1) and all required permits
for operation or can show a good faith
attempt to secure all permits prior to August
3,1977 (30 CFR 761.5(a)(2)[i)). For haul roads,

the company will possess valid existing rights
on roads which were existing, which were
under permit or which were covered by a
recorded easement as of August 3, 1977 (30
CFR 761.5(b)).

Conveyance of Right to Mine
The area within the scope of Mower's

request was previously owned by the West
Virginia Pulp and Paper Company. On
December 10, 1936, the West Virginia Pulp
and Paper Company, by two separate deed,
conveyed the relevant tracts of land to the
United States, reserving for 40 years from the
15th day of August, 1935, the right to extract
minerals under the land. The deed also stated
that at the end of the 40-year period the
parcel woulld revert to fee simple ownership
by thd United States unless the minerals had
been actively extracted for an average of 50
days over the preceding five years. If the
minerals were being extracted, then the deed
called for automatic five-year extensions of
the mineral reservation. The forty-year period
was originally scheduled to expire on August
15,1975. On August 18, 1943, West Virginia
Pulp and Paper Company conveyed Its
mineral rights to F. Edwin Mower. On
September 17, 1943, F. Edwin Mower
conveyed these rights to the Mower Lumber
Company. Underground mining on those tract
began in the 1940's and continued until the
1960's.

It is my conclusion that the aforementloned
documents validly conveyed to the Mower
Lumber Company the right to the coal under
these Federal lands, and that they
contemplated that the coal would be mined
by undergrouind methods, as is seen from the
actual mining which took place for
approximately thirty years. Therefore, the
first element of the valid existing rights test Is
satisfied.

All PeZrits Test
The next question is whether on August 3,

1977, Mower possessed all permits required
to conduct mining operations, or had made a
good faith effort to obtain such permits prior
to that date. During the late 1960's and early
1970's, Mower and its lessees mined, or made
preparation to mine, five separate
underground sites. The three sites on Shavers
Fork were known as Linan Nos. 1, 2 and 3,
while two sites on Glade Run were known as
Mower Nos. I and 2. At the present time,
Mower is attempting to begin mining at two
sites known as Enviro No. 1 and Enviro No, 2.
Enviro No. 1 is the same mine as Mower No.
2, and Enviro No. 2 Is the same mine as Linen
No. 2. Mower has already received permits
and authorizations to operate these mines
from West Virginia Department of National
Resources (DNR) Reclamation Division, DNR
Water Resources Division and the U.S. Forest
Service. Applications for other permits have
been made and are presently pending before
Environmental Protection Agency (EPA) and
the West Virginia Department of Mines,

All of these permit applications outlined
above were made after August 3,1977, and
they alone could not constitute valid existing
rights. It is the activities of Mower at the
same sites prior to August 3,1977, which
must vest Mower with valid existing rights.
On March 2,1973, Mower entered Into a
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moratorium agreement with the Federal
Government whereby Mower agreed to
suspend its mining opertions in the entire
upper Shavers Fork Sub-Unit area until
September 2 1978, in order to allow the
Forest Service to develop an environmental
impact statement concerning all
contemplated development in the watershed.
including coal mining. The moratorium
agreement also acted to toll the running of
Mower's forty-year period within which to
develop the mineral resources of the area
under the terms of the 1936 deed to the
United States. At pages 2 and 3-of the
moratorium agreement it is stated:

It is in the interest of the United States that
mining operations in the reserved minerals be
suspended as hereinafter provided pending
completion of the environmental impact
statements, the mineral survey and the
Shavers Fork unit plan...

2. The United States hereby extends the
forty (40) year mineral reservation contained
in each of said deeds to the United States and
in said condemnation judgment to Midnight.
August 15.1982. and waives performance by
Mower of all acts necessary to preserve title
to the Reserved Miherals in Mower during
the period of suspension from September 3.
1971. to September 2, 1978. inclusive, and
agrees that title to the Reserved Minerals is
now and will remain vested in Mower until
Midnight, August 15.1982.

Since the August 3. 1977. cutoff date for
valid existing rights occurred during the
pendancy of moratorium. Mower's valid
existing rights, if any. must be determined by
its actions to obtain permits prior to the
moratorium.

Because of the proliferation of regulatory.
programs affecting coal mining prior to the
passage of the Surface Mining Control and
Reclamation Act. the types of permits
required for operation of a mine in West
Virginia varied according the date the mining
was contrmeplated to begin. When Mower
originally applied for approval to mine in the
early 1970's, the actions of the following State
and Federal Agencies were relevanL

(1) Since 1905. the West Virginia
Department of Mines has required a license
to operate a deep mine. In 1958 the statute.
W. Va. Code. Section 22-2-63. was amended
to require an identification number for deep
mines. In 1971 the subsection (a) of this
statute was again amended to require "prior
approval" by the Director of the Department
before a mine could be opened. In 1976,
subsections (e) and (g) of the statute were
amended to require the posting of a
reclamation bond to cover surface
disturbance at deep mines and vest the West
Virginia (DNR). Reclamation Division, with
jurisdiction over reclamation and restoration
of deep mine sites.

(2) Pursuant to 14 Va. Code. Section 20-
SA-5. in 1969 the West Virginia DNR. Water
Resources Division. received the power to
require permits for point source discharges of
industrial wastes, which included discharges
from coal mines.

(3) In addition to State permits, all mining
operations in national forests had to receive
authorization to operate from the Forest
Service pursuant to the 1911 Rules of the
Secretary of Agriculture and their successor,
36 CFR Part 251.

At the Linan Nos. 1. 2 and 3 mines prior to
the moratorium agreement. Mower had
obtained permits or authorizations to operate
from the West Virginia Department of Mines.
and the West Virginia DNR. Walter
Resources Division. Mower also applied far
Forest Service authorization, and on
September 21971,. the operating plan for
Linan No. 1 was approved. However. on the
same date the Forest Service informed
Mower that a federally funded mineral
evaluation study and environmental study
prescribed by the National Environmental
Policy Act of 1969 should be completed
before the operating plans for Linan Nos. 2
and 3 were approved. Although LInan No. 1
possessed all necessary authority to operate.
Mower decided not to put the mine into
production until approval was received from
the U.S, Forest Serice to operate Linan Nos. 2
and 3 mines.

Concerning Mower Nos. I and 2 mines
prior to the moratorium agreement. Mower
had received permits and authorizations to
operate from the West Virginia Department
of Mines and the Forest Service. As in the
case of the Linan mines, the Forest Service
approved the operating p!an for Mower Nos.
1 and 2 and then decided to prepare an
extensive environmental impact statement on
the entire watershed area. Mower also
applied for permits from the West Virginian
DNR, Water Resources Division. on March
23. 1972. After requesting and receiving
additional information from Mower. the
Division took no action on the permit
application prior to the moratorium.
Additionally. in regard to each of the mines
discussed above. Mower has alleged that a
number of haul roads were actually
constructed in connection with these mines in
the early 1970s.

Even though Mower did not actually
possess each and every permit required to
operate the mines, it is my preliminary
decision that Mower Lumber Company had
made a good faith effort to obtain all such
permits and to put its mines Into operation
prior to August 3.1977. Based upon the
information supplied to OSM by the
Company, I conclude that Mower has "valid
existing rights" as to these live (5) mines, and
their associated haul roads existing as of
August 3.1977. However OSM reserves the
right to further define the parameters of the
valid existing rights of these mine sites In my
final decision. It should be understood that I
have not determined at this time whether or
not valid existing rights would extend to the
entire 28,000-arre mineral estate, When this
determination is made. you will be nottfied.

This decision does not constitute
agreement with or a favorable decision
on all of the statements and arguments
in Mower's request. However, it should
be noted that a final decision granting
valid existing rights means that the
Company need not seek a determination
of compatibility with values pursuant to
Section 522(e)(2) of the Surface Mining
Act and 30 CFR 761.12(c) prior to
commenncing operations at these five

(5) mines. The Company must still
comply with the permitting and
performance standards requirements of
the interim and permanent Federal lands
programs, 30 CFR Part 211 and 30 CFR
Chapter VrI respectively.

Following the close of the comment
period, a final decision will be issued
which takes into account additional
Information and any comments received
on the preliminary decision. The
Director's final decision will be
administratively reviewable under 30
CFR 787.11.

Dated July 311980. -

Paul L Reeves,
Acfh7_ Director
IFF U:=Q W-=MM16 Fe~d 8 :* am:

fIMWIG COOE 431-05-M

Petition To Designate Certain Federal
Lands Unsuitable for Surface Coal
Mining Operations; Public Meeting

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM.I)
U.S. Department of the Interior.
ACTION: A public meeting on issues
raised by a petition to designate certain
Federal lands in West Virginia as
unsuitable for surface coal mining and
reclamation operations.

SUMMARY: A public meeting is scheduled
for August1Z 1980, to evaluate a
petition to designate certain Federal
lands in the Monongahela National
Forest of West Virginia as unsuitable for
surface coal mining and reclamation
operations in accordance with Section
522(c) of the Surface Mining Control and
Reclamation Act of 1977 (SMCRA) and
implementing regulations at 30 CFR Part
769. The public meeting is intended to
elicit information on the range of issues
raised by the petition which should be
analyzed by OSM in order to render a
decision on the petition and to publish a
detailed statement as maybe required
by Section 522[d) of SMCRA.
DATES: The meeting will be held on
August1Z 1980. Written statements
must be received by August 15.1980, at
the address below by no later than 5
p.m.
ADDRESSES: The public meeting will be
held on Tuesday, August 12,1980, in two
sessions (Z p.m. and 7 p.m.) at the
National Guard Armory, Flood Control
Road. Elkins. Virginia.

Written statements must be mailed or
hand.carried to the Division of State and
Federal Programs, Office of Surface
Mining, Region 1, 950 Kanawha Blvd.,
East, Charleston. West Virginia 2530l
The file on the petition is available for
public review during normal working
hours at the above address of OSM.
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Region I and also at the United States
Forest Service Headquarters, Sycamore
Street, Elkins, West Virginia. Copies of
the petition and the information sheet
presenting the issues to be studied may
be obtained from OSM, Region I, at the.
address given above.
FOR FURTHER INFORMATION CONTACT.
David Halsey, Division of State and
Federal Programs, Office of Surface
Mining, Region I, 950 Kanawha Blvd.,
East, Charleston, West Virginia 25301;
telephone: (304) 344-2331.
SUPPLEMENTARY INFORMATION: The
public meeting is intended to identify
relevant issues to be addressed by OSM
in processing the petition to designate as
unsuitable for surface coal mining
certain Federal lands within the
Monongahela National Forest, located in
the watershed of Shavers Fork from

- Cheat Bridge, Randolph County, to
Parsons, Tucker County. The petitioner
is the West Virginia Highlands
Conservancy. The location of the
petitioned lands was given in the notice
of recript of the complete petition
published in the Federal Register on
page 41542 on June 19, 1980.

Major allegations set forth in the
petition include the adverse impacts of
surface coal mining operations on: water
quality, black bear habitat, rare plants
and animals, and recreational activities.

At this meeting, the public is invited
to identify other issues thatshould be
considered by OSM in evaluating the
petition and to comment on other
environmental impacts.of the proposed
designation. OSM also seeks comments
on the other issues to be analyzed under
Section 522(d): Potential coal resources
of the area, demand for coal resources,
and impact of the designation on the
economy and the supply of coal.

Participation of the public and all
interested government agencies at the

* public meeting is encouraged. Individual
comments at the meeting will be limited
to 10 minutes except where the number
of persons to comment allows for more
time. Anyone who wishes to comment
will be given the opportunity to do so. A
court reporter will be present to record
all comments. Filing of a written
statement at the time of giving oral
comments would be helpful and would
ensure proper consideration. Submission
of written statements in advance of the
meeting date, whenever possible, would
greatly assist OSM officials who will
conduct the meetings. Advance
submission will give these officials an
opportunity to consider appropriate
questions which could be asked to
clarify or elicit more specific
information from the person
commenting. However, written

statements may be mailed to OSM,
Region I, at Charleston, West Virginia,
address listed above, after the meeting,
but must be receivedno later than the
time indicated under "Dates" in order to
be considered. --"

OSM has prepared an information
release which outlines the issues raised
by the petition. Copies of this release
may be obtained from the OSM, Region I
address given above, additional copies
will also be made available at the
meeting. OSM seeks comments on the
proposed issues to be studied either by
submission of a written statement or by
oral comments at the meeting.

Dated: August 4,1980.
Paul L. Reeves,
ActingDirector.
[FR Doc. 80-239 8 Filed 8-0-; 8:4S am]

BILLING CODE 4310-05-M

INTERNATIONAL DEVELOPMENT

COOPERATION AGENCY

Delegation-of Authority No. 7

Section 1-201ja)(11) of Executive
Order 12163 of September 29,1979 (44
FR 56673) (hereinafter referred to as the
"Executive Order") vested the
President's authority under Section
620(s) of the Foreign Assistance Act of
1961, as amended (22 U.S.C. 2370(s))
(hereinafter referred to as the "Act") in
the Secretary of State. Pursuant to the
authority vested in him by Section 1-
201(d) of the Executive Order, the
Secretary of State has redelegated the
functions conferred on the President by
Section 620(s) of the Act to me as
Director of the.United States
International Development Cooperation
Agency, by State Department Delegation
of Authority No. 145-1 of July 15,1980
which amends State Department
Delegation of Authority No. 145 of
February 4,1980.

By virtue of the authority vested in me
by Section 3(e)(1) of State Department
Delegation of Authority No. 145 1 hereby
redelegate the functions confdrred on
the President by Section 620(s) of the
Act to the Administrator of the Agency
for International Development
(hereinafter referred to as "AID"), with
authority further to redelegate
successively any of such functions. The
Administrator is to exercise these
functions in consultation with the Under
Secretary of State for Security
Assistance, Science and Technology.

This delegation shall be deemed effective
as of July 15, 1980.

Dated: July 29,1980.
Thomas Ehrlich,
Director, United States International
Development Cooperation Asency.
[FR Doe. 80-23789 Filed 8-6-80 8:45 oml

BILLING CODE 4710-02-M

INTERSTATE COMMERCE
COMMISSION

Exemption Under Provision of Rule 19
of the Mandatory Car Service Rules
Ordered In Ex Parte No. 241

[Eighty-Seventh Revised Exemption No. 901

Service Date: August 4,190,

To all railroads:
it appearing, That the railroads

named below own numerous 50-ft. plain
boxcars; that under present conditions
there are substantial surpluses of these
cars on their lines; that return of those
cars to the owners would result In their
being stored idle; that such cars be used
by other carriers for transporting traffic
offered for shipments to points remote
from the car owners: and that
compliance with Car Service Rules I
and 2 prevents such use of these cars,
resulting in unnecessary loss of
utilization of such cars.

Itis ordered, That pursuant to the
authority vested in me by Car Service
Rule 19, 50-ft. plain boxcars described In
the Official Railway Equipment Register,
ICC RER 6410-D, Issued by W. J.
Trezise, or successive issues thereof, as
having mechanical designation "XM,'
and bearing reporting marks assigned to
the railroads named below, shall be
exempt from provisions of Car'Service
Rules 1, 2(a) and 2(b).
Aberdeen and Rockfish Railroad Company

Reporting Marks:
The Ahnapee & Western Railway Company

Reporting Marks: AHW
Amador Central Railroad Company

Reporting Marks: AMC
Ann Arbor Railroad System, Michigan

Interstate Railway Company, Operator
Reporting Marks: AA

Apalachicola Northern Railroad Company,
Reporting Marks: AN

Arkansas & Louisiana Missouri Railway
Company

Reporting Marks: ALM
The Arcata and Mad River Railroad

Company
Reporting Marks: AMR

The Atchison, Topeka and Santa Fo Railway
Company

Reporting Marks: ATSF
Atlanta & Saint Andrews Bay Railway

Company
Reporting Marks: ASAB

Bath and Hammondsport Railroad Company
Reporting Marks: BH

Berlin Mills Railway, Inc.
Reporting Marks: BMS
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Boston and Maine Company
Reporting Marks: BM

*Burlington Northern Inc.
Reporting Marks: BN-CBQ-GN-NP-SPS

Cadiz Railroad Company
Reporting Marks: CAD

Camino, Placerdle & Lake Tahoe Railroad
Company

Reporting Marks: CPLT
Central Vermont Railway. Inc.

Reporting Marks: CV
Chesapeake Western Railway

Reporting Marks: CHW
Chippewa River Railroad

Reporting Marks: CVSR
City of Prineville

Reporting Marks: COP
The Clarendon and Pittsford Railroad

Company
Reporting Marks: CLP

Columbia & Cowlitz Railway Company
Reporting Marks: CLC

Columbus and Greenville Railway Company
Reporting Marks: CAGY

Delaware and Hudson Railway Company
Reporting Marks: DH

Delray Connecticut Railroad Company
Reporting Marks: DC

Delta Valley & Southern Railroad Company
Reporting Marks: DVS

*Denver and Rio Grande Western Railroad
Company

Reporting Marks: DRGW
Detroit and Mackinac Railway Company

Reporting Marks: D&M-DM
Detroit. Toledo and Ironton Railroad

Company
Reporting Marks: DT&I-DTI

Duluth, Missabe and Iron Range Railway
Company

Reporting Marks: DMIR
East Camden & Highland Railroad Company

Reporting Marks: EACH
East St. Louis Junction Railroad Company

Reporting Marks: ESLJ
Ferdinand Railroad Company

Reporting Marks: FRDN
Galveston Wharves

Reporting Marks: GWF
Genessee and Wyoming Railway Company

Reporting Marks: GNWR
Green Bay and Western Railway Company

Reporting Marks: GBW
Green Mountain Railroad Corporation

Reporting Marks: GMRC
Greenville and Northern Railway Company

Reporting Marks: GRN
The Hutchinson and Northern Railway

Company
Reporting Marks: HN

Helena Southwestern Railroad Company
Reporting Marks: HSW

Illinois Terminal Railroad Company
Reporting Marks: ITC

Indiana Eastern Railroad and Transportation.
Inc. D/BIA The Hoosier Connection

Reporting Marks: HOSC
Iowa Terminal Railroad Co.

Reporting Marks: IAT
Lake Erie, Franklin & Clarion Railroad

Company
Reporting Marks: LEF

Lake Superior & Ishpeming Railroad
Company

Reporting Marks: LSI
Lamoille Valley Railroad Company

Reporting Marks: LVRC
Lancaster and Chester Railway Company

Reporting Marks: LC
Lenawee County Railroad Company. Inc.

Reporting Marks: LCRG
Longvlew, Portland & Northern Railway

Company
Reporting Marks: LPN

Louisiana Midland Railway Company
Reporting Marks: LOAM

The Louisiana and North West Railroad
Company

Reporting Marks: LNW
Louisville and Wadley Railway Company

Reporting Marks: LW
Louisville, New Albany & Corydon Railroad

Company
Reporting Marks: LNAC

Manufacturers Railway Company
Reporting Marks: MRS

Maryland and Delaware Railroad Company
Reporting Marks: MDDE

McCloud River Railroad Company
Reporting Marks: MR

Middletown and New Jersey Railway
Company, Inc.

Reporting Marks: MNJ
Minneapolis, Northfield and Southern

Railway
Reporting Marks: MNS

Mississippian Railway
Reporting Marks: MISS

Missouri-Kansas-Texas Railroad Company
Reporting Marks: MKT-BKTY

Missouri Pacific Railroad Company
Reporting Marks: M .C&EI-MI-TP

Moscow, Camden & San Augustine Railroad
Reporting Marks: MCSA

New Hope and Ivyland Railroad Company
Reporting Marks: NHIR

New Jersey, Indiana & Illinois Railroad
Company

Reporting Marks: NJII
New Orleans Public Belt Railroad

Reporting Marks: NOPB
New York. Susquehanna and Western

Railroad Company
Reporting Marks: NYSW

Norfolk and Western Railway Company
Reporting Marks: ACY-N&W-NKP-WAB

Norfolk. Franklin and Danville Railway
Company

Reporting Marks: NFD
North Louisiana & Gulf Railroad Company

Reporting Marks: NL&G
Octararo Railway, Inc.

Reporting Marks: OCTR
Ontario Midland Railroad Corp.

Reporting Marks: OMID
Oregon & Northwestern Railroad Co.

Reporting Marks: ONW
Oregon. California & Eastern Railway

Company
Reporting Marks: OCE

Oregon. Pacific and Eastern Railway
Company

Reporting Marks: OPE
Pearl River Valley Railroad Company

Reporting Marks: PRV
Peninsula Terminal Company

Reporting Marks: PT
Pittsburgh, Allegheny & McKfes Rocks

Railroad Company
-Reporting Marks: PA&M

The Pittsburgh and Lake Erie Railroad
Company

Reporting Marks: P&LE
Port Huron and Detroit Railroad Company

Reporting Marks: PHD
Port of Tillamook Bay Railroad

Reporting Marks: POTB
Prairie Trunk Railway

Reporting Marks: PARY
Rahway Valley Railroad Company

Reporting Marks: RV
Sacramento Northern Railway

Reporting Marks: SN
St. Lawrence Railroad

Reporting Marks: NSL
SL Louis Southwestern Railway Company

Reporting Marks: SSW
St. Marys Railroad Company

Reporting Marks: SM
Sandersville Railroad Company

Reporting Marks: SAN
Savannah State Docks Railroad Company

Reporting Marks: SSDK
Seattle and North Coast Railroad Company

Reporting Marks: SNCT
Sierra Railroad Company

Reporting Marks: SERA
Southern Pacific Transportation Company

Reporting Marks: SP
Southern Railway Company

Reporting Marks: CG-NS-SA-SOU
Terminal Railway, Alabama State Docks

Reporting Marks: TASD
The Texas Mexican Railway Company

Reporting Marks: 1"M
Tidewater Southern Railway Company

Reporting Marks: TS
Toledo, Peoria & Western Railroad Company

Reporting Marks: TPW
Transkentucky Transportation Railroad. Inc.

Reporting Marks: TT[S
Union Railroad of Oregofi

Reporting Marks: UO
Upper Merion and Plymouth Railroad

Company
Reportng Marks: UMP

Valley and Sletz Railroad Company
Reporting Marks: VS

Vermont Railway. Inc.
Reporting Marks: VTR

The Virginia and Maryland Railroad
Company

Reporting Marks: VAMD
Virginia Central Railway

Reporting Marks: VC
Warwick Railway Company

Reporting Marks: WRWK
Wabash Valley Railroad Company

Reporting Marks: WVRC
WCTU Railway Company

Reporting Marks: WCTR
Western Pacific Railroad Company

Reporting Marks: WP
Winchester and Western Railroad Company

Reporting Marks: WW
Youngstown & Southern Railway Company

Reporting Marks. YS
Yreka Western Railroad Company

Reporting Marks: YW
*Additions.
Effective July 15,190, and continuing in

effect until further order of this Commission.
Issued at Washington. D.C., July 1L 1580.
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Interstate Commerce Commission.
JoelE. Bums,
Agent.
[FR Doe. 80-23791 Fled 0-6-. 8:45 am]

BILLING CODE 7035-01-M

[Volume No. 24T

Petitions, Applications, Finance
Matters (Including Temporary
Authorities), Alternate Route' -

Deviations, Intrastate Applications,
Gateways, and Pack and Crate

Interstate Commerce Commission, MC
137032 (notice of filing an application for
a postal certificate of public
convenience and necepsity), filed June
11, 1980, as amended July9, 1980.
Applicant: B & B INDUSTRIES, INC., 825
S. Fellows. St., South Bend, IN 46618.
Representative: Thomas Rollins, 3480 "
Lacon Rd., Hilliard, OH 43026. By
application filed June 11, 1980, applicant
seeks a Postal Certificate of Public
Conlvenience and Necessity to transport
Mail in the following territory: (1).
Columbus, OH to Chicago, IL--Rt. 3S
West to Ft. Wayne, IN, then Rt. 3GWest
to Mehillville, IN, then Rt. 65 North to
Gary, IN, then 1-94 West to Chicago, IL,
(2) Cincinnati, OH to Cleveland, OH-I-
71 North to intermediate stop at
Columbus, OH-Post Office their continue
on 1-71 North to Cleveland, OH1, (3)'
Chicago, IL to New York City, NY-1-94
East to I-6S South-To,Rt. 30 East to 1-71
North to 1-76 East to 1-80 East to
intermediate stop at Kearn Ny .NoffRL
280 then RL 1 & 9 West through Lincoln
Tunnel to NY Main Post Office then Rt.
I & 9 to 1-80 West to- 1-76 West to I-71
South to Columbus, OH terminal. (4)
South Bend, IN to Chicago, IL-Rt. 2
West to Rt. 20 West to 1-94 West to 1-6.5
North to intermediate stop at Gary, IN
Post Office, then back to 1-94 West to
Chicago, IL Post Office, (5) South. Bend, -
IN to Warsaw, IN-Rt. 31 South toiRt. 30
East to Rt. j15 South into Warsaw, IN
Post Office, (6) Chicago, IL to Toredo,
OH-I-94 East to Rt. 20 East to Rt. 2
East to intermediate stop at South Bend,
IN, then Rt. 20East to Toledo, OH Post
Office, and (7) South Bend, IN to Ft.
Wayne, IN- Rt. 31 South ta Rt. 30 East
to Ft. Wayne, IN Post Office.Appended
to the application are copies of the
postal contracts held by applicantwere
in effect on July 1, 1971, the critical
"grandfather" date; Any interested
person desiring to oppose the
application may file with the
Commission an original and one copy of
his written representations, views or
arguments in opposition to the
application on or before September 8,
1980. A copy of each such pleading

should be served upon applicant's
representative-

Petitions for Modification, Interpretation
or Reinstatement of Motor Carrier
Operating Rights Authority

Notice
The following petitions seek

modification or interpretation of existing
motor carrier operating rights authority,
or reinstatement of terminated motor
carrier operating rights authority.

All pleadings and documents must
clearly specify the suffix numbers (e.g.,
Ml F, M2 F) where the docket is so
identified in this notice'.

The'following petitions, filed on or
after March 1, 1979, are governed by
Special Rule 247 of the Commission's
General Rules of Practice (49 CFR
1100.247). These rules provide, among
other things that apetition ta intervene
either with or-without leave must be
filed with the Commission within 30
days after the date ofpublication in the
Federal Register with a copy being
furnished the applicant. Protests to-these
applications will be rejected-.

A petition, for intervention- without
leave must comply with Rule Z47Mk]
which requires petitioner to demonstrate
that if (1- holds operating authority
permitting, performance of any of thew
service which the applicant seeks,
authority to, perform,. (21 has the
necessary equipment and facilities for
performing that service, and (3) has
performed service within the scope of
the application either (a)- for those
supporting the application, or, (.bJ where
the service is, not limited. to the facilities
of particular shippers, from.and toi, or
between, any of the involved points.

Persons unable to. intervene under
Rule 247(kJ may file a petition for leave
to intervene under Rule 2471). In
deciding whether to grant leave to
intervene; the Commission considers-,
among other things, whether petitioner
has (a) solicited the trafficror business of
those persons supporting the
application, or, [b) where the identity of
those supporting the applicatiornis not
included in the published application
notice, has solicited traffic orbusiness
identicar to, any part of that sought by
applicant within the-affected
marketplace. Another factor considered
is the effects of any decision on.
petitioner's interests.

Samples of petitions, and the text and
explanation of the intervention rules can
be found at 43 FR 50908, asmodified at
43 FR 60277.

Petitions not in reasonable
compliance with these rules may be
rejected. Note that Rule247(e], where
not inconsistent with the intervention

rules, still applies. Especitlly refer to
Rule 247(e) for requirements as, to
supplying a copy of conflicting authority,
serving the petition on, applicant's
representative, and oral hearing
requests.

MC 124245 (Sub-10 M1F) and-MC
124245 (Sub-14 MIF}', filed April 21, 1910
(notice of filing, of petition to delete
restrictions). Petitioner. ACE
REFRIGERATED TRUCKING SERVICE,
INC., 219 East Tutt St., South Bend, IN
46618. Representative: Bernice A.
Carney, 3231 Cottonwood, R.R. 4,
Bremen, IN 46506. Petitioner holds
common carrierauthority inMC 12424S
(Sub-10) and (Sub-14), served February
20, 1968 and May 5, 1972, respectively.
MC 124245 (Sub-10o authorizes the
transportation over irregular routes, of
meats, meat products, anctmeat by-
products, dairy products, and article--
distributed by meat packinghouses, as
described in sections A, B, andCof
Appendix I to the report in Dcscripton
in Motor Carrier C'ertificate, 61 M.C.C
209 and 766 (except hides, skins and
pieces thereof), between South, Bend'. IN,
on the one hand, and, on the other,
points in Bartholomew. Boone. Brown,
Clay, Clinton, Dearborn,Decatur,
Delaware, Fayette.,Fountain, Franklin.
Hamilton, Hancock, Hendricks. Henry,
Johnson, Madison, Marion, Monroe,
Montgomery, Morgan, Owen, Parke
Putnam, Randolph, Ripley. Rush, Shelby,
Tipton, Union, Vermillion, Vigoi, Warren,
and Wayne Counties, IN, restricted
against (1] tacking with any other
authority now held by carrier; and (2]
interchange at Muncie, IN. MC 124245
(Sub-14) authorizes over irregular routes,
the transportation of meats, meat
products, and meat by-products. daily
products-, and articles: distributed by
meat packinghouses as described in
sections A, B, and C of AppendixI to the-
report in Description in Motor Carrier
Certificates, 61 M.C.C. 209 and 766
(except commodities in bulk. in tankc
vehicles, and hides), from South Bend,
IN, to points in Clark, Crawford

"Daviess, Dubois, Floyd, Gibson, Greene,
Harrison, Jackson, Jefferson, Joewings,
Knox Lawrence, Martin, Ohio, Orange,
Perry, Pike, Posey, Scott, Spencer.
Sullivan, Switzerland. Vanderburg,
Warrick, and Washington Counties, IN,
andpoints in Allen, Auglaize, Butler
Champaign, Clark, ClintonDarke,
Defiance, Fulton, Greene. Hamilton,
Hancock, Hardin, Henry. Logan,
Mercer, Miami, Montgomexyryauldiig;
Preble, Putnam, Shelby, Van Wert,
Warren, and Williams Countes, OF,
restricted against tacking orfoinder
with any authority presently helctby
carrier for the purpose ofperforming a
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through movement. By the instant
petitioner, petitioner seeks to delete (1)
both restrictions in MC 124245 [Sub-10)
which involves tacking and interchange,
and (2) the restriction in MC 124245
(Sub-14) which invblves tacking or
joinder.

MC 134145 (Sub-75 MIF), filed June 2,
1980 (notice of filing of petition to
modify the commodity description).
Petitioner. NORTH STAR TRANSPORT,
INC., Route #1, Hwy 1 and 59 West,
Thief River Falls, MN 56701.
Representative: Robert P. Sack (same
address as applicant). Petitioner holds
contract carrier authority in MC 134145
(Sub-75), served April 21,1980, which
authorizes over irregular routes, the
transportation of (1) computing machine
parts and (2) materials and supplies
used in the manufacture and operation
of computing machines (except
commodities in bulk], between points in
the U.S. (except AK and HI), on the one
hand, and, on the other, the facilities of
Control Data Corporation, at or near (a)
Merced, Los Angeles, Lajolla, San
Francisco, and San Diego, CA, (b)
Campton, KY, (c) Arlington, TX, (d)
Rochester, MI, (e) Omaha and Lincoln.
NE, [f0 Rapid City, SC, (g) Washington,
DC, (h) Baltimore, MD, (i) Manchester,
CT% {i) Morristown, PA, (k) Minneapolis,
MN, (1) Oklahoma City, OK, under
continuing contract(s) with Control Data
Corporation, of Minneapolis, MN. By the
instant petition, petitioner seeks to
modify the commodity description to
include "computers" in (1) above.

MC 134574 (Sub-14 M1F], filed May 20,
1980 (notice of filing of petition to
modify the territorial description).
Petitioner. FIGOL DISTRIBUTORS
LIMITED, P.O Box 2644, Great Falls, MT
59403. Representative: Ray F. Koby, P.O.
Box 2567, Great Falls, MT 59403.
Petitioner holds common carrier
authority in MC 134574 (Sub-14), served
October 31,1974. MC 134574 (Sub-14)
authorizes over irregular routes, in
foreign commerce, the transportation of
foodstuffs (except in bulk), from points
in CA, OR. and WA, to ports of entry on
the U.S.-Canada Boundary line located
in WA, ID, and MT, restricted to the
transportation of traffic destined to
points in the Provinces of Alberta and
Saskatchewan, Canada. By the instant
petition, petitioner seeks to modify the
above territorial description to read:
"from points in CA, OR, and WA. to
ports of entry on the U.S.-Canada
Boundary line," and the restriction
deleted.

MC 134574 (Sub-21 MIF), filed May 27,
1980 (notice of filing of petition to
modify the territorial description).
Petitioner: FIGOL DISTRIBUTORS

LIMITED. P.O Box 28,. Great Falls. MT
59403. Representative: Ray F. Koby. P.O.
Box 2567, Great Falls, MT 59403.
Petitioner holds common carrier
authority in MC 134574 (Sub-21). served
November 14,1978. MC 134574 (Sub-21)
authorizes over irregular routes, in
foreign commerce, the transportation of
fertilizer and fertilizer ingredients, in
bags, from the ports of entry on the
international boundary line between the
U.S. and Canada located at Sweetgrass,
MT, Eastport, ID and Orville, and
Sumas, WA, to points in CA and AZ,
restricted to the transportation of traffic
originating at points in the province of
Alberta, Canada. By the instant petition,
petitioner seeks to modify the territorial
description to read: "from ports of entry
on the international boundary line
between the U.S. and Canada to points
in CA and AZ," and the restriction
deleted.

MC 138335 MIF and MC 138335 (Sub-1
M1F), filed May 28,1980 (notice of filing
of petition to modify permits). Petitioner.
HARTLEY TRUCKING COMPANY,
INC., P.O. Box 398, Rte. 2 South,
Ravenswood, WV 26164.
Representative: John M. Friedman, 2930
Putnam Ave., Hurricane, WV 25528.
Petitioner holds contract carrier
authority in MC 138335 and MC 138335
(Sub-1), served February 3,1978 and
February 5,1979, respectively. MC
138335 authorizes over irregular routeb,
the transportation of (1) telephone cable,
on reels, from the facilities of Hartley
Oil Company, Inc., at Ravenswood, WV,
to points in WV, under contract with the
Chesapeake & Potomac Telephone
Company, of WV; (2) electric cable on
reels and in coils, from Newington
(Fairfax County), VA. to points in WV;
(3) electric cable, on reels and in coils,
from the facilities of Hartley Oil
Company, Inc., at Ravenswood, WV, to
points in WV, limited in (3) above to the
transportation of traffic having a prior
movement by rail and motor carrier, and
(4) empty reels, surplus cable, and junk
cable, on reels, or loose, from points in
WV, to Newington (Fairfax County),
VA, and points in Arlington County, VA'
in (2), (3) and (4) above under continuing
contracts with Western Electric
Company, New York, NY, and
Chesapeake and Potomac Telephone
Company of West Virginia. MC 138335
(Sub-1) authorizes the transportation,
over irregular routes, of (1) electric
cable, on reels and in coils, from
Baltimore, MD, to points In WV, and (2)
empty reels, in the reverse direction,
under continuing contract with Western
Electric Company, Inc., of New York,
NY. By the instant petition, petitioner
seeks to modify both permits. The

commodity description in both permits
by the instant petition would read:
"telephone equipment, materials and
supplies used in the construction.
installation, maintenance and repair of
telephone systems, including junk cable,
used equipment, materials and supplies,
and empty reels." The territorial
description and restriction as modified
in MC 138335 would read: "between
Ravenswood. WV and Newington
(Fairfax County), VA and points in
Arlington County, VA. on the one hand,
and, on the other, points in WV, under
continuing contract(s) with Western
Electric Company, Inc. of New York, NY,
and The Chesapeake and Telephone

.Company of West Virginia. The
territorial description and restriction as
modified, in MC 138335 (Sub-1) would
read: "between Baltimore, MD. on the
one hand, and. on the other, points in
WV, under continuing contract(s) with
Western Electric Company, Inc., of New
York. NY, and The Chesapeake and
Potomac Telephone Company of West
Virginia."

Republications of Grants of Operating
Rights Authority Prior to Certification
Notice

The following grants of operating
rights authorities are republished by
order of the Commission to indicate a
broadened grant of authority over that
'previously noticed in the Federal
Register.

An original and one copy of a petition
for leave to intervene in the proceeding
must be filed with the Commission on or
before September 8,1W0. Such pleading
shqU comply with Special Rule 247(e) of
the Commission's GeneralRules of
Practice (49 CFR 1100.247) addressing
specifically the issue(s) indicated as the
purpose for republication, and including
copies of intervenor's conflicting
authorities and a concise statement of
intervenor's interest in the proceeding
setting forth in detail the precise manner
in which it has been prejudiced by lack
of notice of the authority granted. A
copy of the pleading shall be served
concurrently upon the carrier's
representative, or carrier if no
representative is named.

MC 142508 (Sub-59F) (rephublication),
filed March 19.1979. published in the
Federal Register issue of August 28,
1979, and republished this issue.
Applicant: NATIONAL
TRANSPORTATION, INC., P.O. Box
37465, 10810 South Street. Omaha. NE
68137. Representative: Lanny N. Fauss,
P.O. Box 37096, Omaha, NE 68137. A
Decision of the Commission, Division 1.
decided June 19, 1980, and served July 8,
1980, finds that the present and future
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public convenience and necessity
require operations by applicantiin
interstate or foreign! commerce a a
common carrier by motor vehicle, over
irregular routes, transportingfoodstuffs,
and materials, equipment and supplies
used in the manufacture; distribution.
and sale of foodstuffs (except
commodities in bulk, in tank vehicles)
between points in the UnitedStates
(except AK and HI], restricted to the
transportation of traffic originating at or
destined to the facilities of Ocean Spray
Cranberries, Inc., that applicant is fit,
willing, and able properly to perform
such service and to conform to the
requirements of.the Interstate
Commerce Act and the Commission's
rules and regulations. The purpose of
this republication is to indicate
applicant's actual grant of authority.
. MC 143971 (Sub-iF) (republication),
filed November 10, 1977, previously
noticed in the Federal Register issue of
January 5,1978. Applicant: lESSEE
TRUCKING CO., INC., Route 1, P.O. Box
100, Dryden, VA 24243. Representative:
Harry J. Jordan, 1000 16th Street NW,
Washington, DC 20036. A Decision by
the Commission, Division 1, acting as an
Appellate Division, decided January 14,
1980, and served January 25, 1980, finds
on reopening and further consideration
that applicant is authorized to operate
as a contract carrier, transporting
surface mining and construction
equipment (a) between Norton, VA, on
the one hand, and, on the other, points
in Pike, Harlan, Lecher, and Bell
Counties, KY and Greenbrier, Summers,
McDowell, Pocahontas, Mingo, Monroe,
Mercer, Wyoming, and Logan Counties,
WV, under a continuing contract(s) with
Carter Machinery Company, Inc., of
Norton, VA, (b) between Wise,,VA, on
the hand, and, on the other, points in
Greenbrier, Summers, McDowell,
Pocahontas, Mingo, Monroe, Mercer,
Wyoming, and Logan Counties, WV, and
Pike, Harlan, Leslie, Johnson, Knott,
Letcher, Bell, Perry, Floyd, and Knox
Counties, KY, under a continuing
contract(s) with Shelton-Witt Equipment,
Corporation, of Wise, VA, and (c
between Kingsport, TN, on the one
hand, and, on the other; Bristol, VA, and
points in Scott Wise, Buchanan,
Tazewell', Smyth, Pulaski, Washington,
Lee, Dickenson, Russell, Wythe, and
Roanoke Counties, VA, under a
continuing contract(s). with Power
Equipment Company, of Kingsport, TN.
The purpose of this. republication is to'
broaden the territorial scope-from a one-
way radial movement tq a two-way
radial movement.

MC 145541 (Sub-IF), (Republication), -
filed February 5, 1979,previously

noticed in the Federal Registerissue of
May 9,1979. Applicant: SUNWAY
CORPORATION, 118 W. Main St.,
Thomasville, NC 27360. Representative-
Stephen L. Ervin, Fairview Ch. Rd., P.O.
Box 22, Trinity, NC 27370.A Decision by
the Commission, Review Board Number
1, decided February 12, 1980W, and served
February 21, 1980, finds that the present
and future public convenience and
necessity require operation by applicant
in interstate or foreign commerce; as a
common carrier, by motorvehicle over
irregular routes, transporting (1)-new
furniture and newfiuniture parts from
the facilities of Thomasville Furniture
Industries, Inc.,'at Thomasville, Pleasant
Garden, Winston-Salem,. Hickory and
Lenoir, NC, and Appomattox, VA, to
points in Arizona, California, and Texas,
and (2) furmiture-parts and materials
used it the manufacture of furniture in
the'reverse direction, restricted to. the
transportation of traffic originating at or
destined to the facilities. of Thomasville
Furniture Industries, Inc. Applicant is fit,
willing, and able properly to-perform the
granted service and to conform to, the
requirements of Title 49, Subtitle IV,
U.S. Code, and the Commission's,
regulations. Thepurpose of this
republication is to indicate the authority
actually granted.

MC 145980 (Sub-2F}. (Republication),
filed March 16,1979, previouslynoticed
in the Federal Register issueof july18,
1979. Applicant: H. C. COQK& BOBBY
JOE COOK, d.b.a. COOKTRUCKING,
2200 Willow Creelc Road, Casper, WY
82601. Representative" BobbyJoe Cook
(same address as applicanti. An Initial
Decision by the Commission,
Administrative Law Judge. decided
April 10,1980, and served April16, 1980,
finds that the present and future public
convenience and necessityrequire
operation by applicant ininterstate or
foreign commerce, as a common carrier,
by motor vehicle over irregular routes
transporting (1] well dfillhng muds and
compounds, and (2) materias,
equipment, and supplies used in the
manufacture,. distribution and utilization.
of the commodities. in (l} above,
between points in Colorado, Idaho.
Montana, Nevada, Utah and Wyoming-.
Applicant isfit, willing, and able
properly to perform such service and t.
conform to the requirements of the,
Interstate Commerce Act and the
Commission's rules and regulations. The
purpose of this republican is to, adc.Utah.
as a destination state.

MC146231F (Republication), fited.
* January 26,1979g prevouslynoticedifl
the Federal Regrsterissue ofMay 7;,
1979. Applicant: SEATON SMIThSON
FLEGEL ANID4ERRY DEAN FLEGEL

d.b.a. S. S. FLEGEL TRUCKING, Route 1,
Box 867, Prineville, OR 97754.
Representative.Lawrence V. Smart, Jr.,
419 N.W. 23rd Avenue, Portland, OR
97210. A Decision by the Commission,
Administrative Law Judge, decided
March 3,1980, and served March 11,
1980, finds that the present and future
public convenience and necessity
require operation by applicant in
interstate or foreign commerce as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting wood
products (except wood residuals ip
bulk), and lumber, between points in
Jefferson, Deschutes, Crook, Grant,
Union, and Baker counties, OR. on the
one hand, and, on the other, points in
Shasta, Tehama, and Lassen Counties,
CA, Yakima, Okanogan; Klickitat, and
Walla Walla Counties, WA, and
Canyon, Payette, Ada, and Gem
Counties, ID. Applicant is fit, willing and
able properly to perform the granted
service and to conform to the
requirements of Title 49, Subtitle IV,
U.S. Code and the Commission's
regulations. The purpose of this
republication is to include Gem County,
ED. in the territorial description.

Permanent Ex-Water Authority.
Decision-Notices

Decided, June 30,1980.
The following applications are

governed by 49 CFR I062.3. Applicants
seek to obtain motor common carrier
authority to perform servicewithin the
commerical zone of port cities where the
shipment has a prior or subsequent
movement by maritime carrier. The full
text and explanation of the rules are
contained at 44 FR 7965, as corrected at
44 FR 37230.

The sole issue-upon which theie
applications can be protested is the
applicant's fitness to perform the
service. Protests (an original and one
copy) must be filed with the Commission
on or before September 8,1980. The
protest must contain the specific facts
being relied uporr to challenge fitness,
and must contain a certification that It
has been served concurrently upon
applicant's representative, or, if none Is
listed, upon the applicant. Applicant
may file a reply statement to any
protest. The filing of these statements
will complete the record, unless it is
later determined that more evidence
must be supplied.

Further processing steps will ba-by
Commission notice, decision, or lettor
which will be served on' each party of
record. Broadening amendmen will not
be accepted after the date of thix
publication.
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Any authority granted may reflect
administratively acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, unresolved fitness questions,
and jurisdictional problems) we find,
preliminarily, that each common carrier
applicant has demonstrated that its
proposed service is required by the
present and future public convenience
and necessity.

Each applicant is fit, willing, and able
to properly perform the service proposed
and to conform to the requirements of
Tile 49, Subtitle IV, United States Code,
and the Commission's regulations.
Except where specifically noted, this
decision is neither a major Federal
action significantly affectingthe quality
of the human environment nor a major
regulatory action under the Energy
Policy and Conservation Act of 1975.

In those proceedings containing a
statement or note that dual operations
are or may be involved we find,
preliminarily and in the absence of the
issue being raised by a protestant, that
the proposed dual operations are
consistent with the public interest and
the transportation policy of 49 U.S.C.
10101 subject ta the right of the
Commission, which is expressly
reserved, to impose such terms,
conditions or limitations as it finds
necessary to insure that applicant's
operations shall conform to the
provisions of 49 U.S.C. 10930(a)
(formerly-section 210 of the Interstate
Commerce Act).

In the absence of legally sufficient
protests, filed within 30 days of
publication of this decision-notice [or, if
the application later becomes
unopposed), appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notification
of effectiveness of the decision-notice.
To the extent that the authority sought
below may duplicate an applicant's
other authority, such duplication shall
be construed as conferring only a single
operating right.

Applicants must comply with all
specific-conditions set forth in the grant
or grants of authority within 90 days
after the service of the notification of
the effectiveness of this decision-notice,
or the application of a non-complying
applicant shall stand denied.

By the Commission. Review Board Number
1, Members Carlton, Joyoe, and Jones.

MC 126420 (Sub-15F), filed June 16,
1980. Applicant* FOSS L & T CO., 660 W.
Ewing St, Seattle, WA 98119.
Representative: Donald W. Hearn (same
address as applicant). To operate as a
common carrier, by motor vehicle,
interstate or foreign commerce, over
irregular routes, transporting general
commodities (except classes A and B
explosives), between points in the
commerical zone of Unalaska, AK,
restricted to traffic having a prior or
subsequent movement by water.
(Hearing site: Seattle, WA.)

MC 127090 (Sub-7F), filed June 2,1900.
Applicant: PACIFIC STORAGE, INC.,
440 East 19th SL, Tacoma, WA 98421.
Representative: Jack t. Davis, 1100 IBM
Bldg., Seattle, WA 98101. To operate as
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transportinggeneral
commodities (except classes A and B
explosives), between points in the
commerical zones of (a) Seattle, WA,
and (b) Tacoma, WA, restricted to
traffic having a prior or subsequent
movement by water. (Hearing site:
Seattle, WA.)

MC 150431F, filed March 26,1980.
Applicant- WILLIAM J. ANDREWS,
d.b.a. ABG CARTAGE CO., P.O. Box
3051, Jacksonville, FL 32206.
Representative: Sol H. Proctor, 1101
Blackstone Bldg., Jacksonville, FL 32202.
To operate as a common carrier, by
motor vehicle, in interstate or foreign
commerce, over irregular routes,
transporting general commodities
(except classes A and B explosives),
between points in the commerical zones
of Jacksonville, FL, restricted to traffic
having a prior or subsequent movement
by water. (Hearing site: Jacksonville,
FL)

Permanent Authority Delcisions;
Decision-Notice

Decided. July 22.190.
The following broker, freight

forwarder or water carrier applications
are governed by Special Rule 247 of the
Commission's Rules of Practice (49 CFR
§ 1100.247). These rules provide, among
other things, that a protest to the
granting of an application must be filed
with the Commission within 30 days
after the date notice of the application is
published in the Federal Register.
Failure to file a protest within 30 days
will be cohsidered as a waiver of
opposition to the application. A protest
under these rules shall comply with Rule
247(e){S) of the Rules of Practice which
requires that it set forth specifically the
grounds upon which it is made, contain

a detailed statement of protestant's
interest in the proceeding, as specifically
noted below), and specify with
particularity the facts, matters, and
things relied upon. The protest shall not
include issues or allegations phrased
generally. A protestant shall include a
copy of the specific portion of its
authority which it believes to be in
conflict with that sought in the
application, and describe in detail the
method-whether by joinder, interline,
or other means-by which protestant
would use this authority to provide all
or part of the service proposed. Protests
not in reasonable compliance with the
requirements of the rules may be
rejected. The original and one copy of
the protest shall be filed with the
Commission. A copy shall be served
concurrently upon applicant's
representative, or upon applicant if no
representative is named. If the protest
includes a request for oral hearing, the
request shall meet the requirements of
section 247(e)(4) of the special rules and
shall include the certification required in
that section.

Section 247(fo provides, in part, that
an applicant which does not intend
timely to prosecute its application shall
promptly request that it be dismissed,
and that failure to prosecute an
application under the procedures of the
Commission will result in its dismissal.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will not
be accepted after the date of this
publication.

Any authority granted may reflect
administratively acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exceptions of those

applications involving duly noted
problems (e.g., unresolved common
control, unresolved fitness questions,
and jurisdictional problems) we find,
preliminarily, that each applicant has
demonstrated that its proposed service
is either (a) required by the public
convenience and necessity, or, (b) will
be consistent with the public interest
and the transportation policy of 49 U.S.C
10101. Each applicant is fit, willing, and
able properly to perform the service
proposed and to conform to the
requirements of Title 49, Subtitle IV,
United States Code, and the
Commission's regulations. Except where
specifically noted, this decision is
neither a major Federal action

I I
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significantly affecting the quality of the.
human environment nor a major
regulatory.action under the Energy
Policy and Conservation Act of 1975.

In the absence of legally sufficient
protests, filed on or before Septembdr 8,
1980 (or, if the application later becomes
unopposed], appropriate authority will
be issued to each applicant (except
those with duly noted problems] upon
compliance with certain requirements
which will be set forth in a notification
of effectiveness of this decision-notice.
To the extent that the authority sought
below may duplicate an applicant's
existing authority, such duplication shall
not be construed as conferring more
than a single operating right.

Applicants must comply with all
specific conditions set forth in the grant
or grants of authority within 90 days
after the service of the notification of,
the effectiveness of this decision-notice,
or the application of a non-complying
applicant shall stand denied,

By the Commission, Review Board Number
1, Members Carleton, Joyce, and Jones.'

MC 130151 (Sub-IF), filed June 26,
1980. Applicant: FRONTIER
ENTERPRISES, INC., d.b.a. FRONTIER
TRAVEL & TOURS, 1923 North Carson
St., Carson City, NV 89701.
Representative: Mike Soumbeniotis, 402
North Division St., P.O. Box 646, Carson
City, NV 89701. To engage in operations,
in interstate or foreign commerce, as a
broker, at Carson City, NV, in arranging
for the transportation, by motor vehicle,
of passengers an/ their baggage, in
special and charter operations, between
points in the U.S. (including AK and HI).

MC 130890F, filed May 6, 1980.
Applicant's name and address are
ANTHONY S. COTTA, 176 King Street,
Hanover, MA 02339. The name under
which operations will be perfohned is
ASCOTr ASSOCIATES CO. Applicant
Is represented by A. C. Gardner in this
proceeding whose address is 176 King
Street, Hanover, PA. Following are the
names and business addresses for all
persons who are officers and directors,
partners (including limited or "silent"
partners), and first five principal
shareholders, with their appropriate
titles. Anthony S. Cotta, President,
Director, and shareholder, Anthony F.
Cotta, Vice President, Director, and
shareholder,.Alton C. Gardner, Vice
President, Director and shareholder,
M. B. Kemp, Vice President, Director,
Treasurer, and shareholder (same
address as applicant], Thomas H.
Murphy, Director and clerk, 84 State
Street, Boston, MA 02100. The daily
operations will be managed by Michael
P. DeFelice whose business address is
378 Commercial Street, Malden, MA-

02148. Applicant is affiliated with the
following shipper or warehouse: None.

MC 130950F, friled June 17, 1980.
Applicant: AMERICAN TRAVEL
CORPORATION, 404 Hillsborough St.,
P.O. Box 25399, Raleigh, NC 27612.
Representative: George F. Newsom
(same address as applicant). To engage
in operations, in interstate or foreign
commerce, as a broker, at Raleigh, NC,
in arranging for the transportation, by
motor vehicle, of passengers and their
baggage, in special and charter
operations, between points in Wake
County, NC, on the one hand, and, on
the other, points in the U.S. (except AK
and HI).

MC 130960F, filed November 7,1979.
Applicant's name and address are
STEVENS VAN LINES, INC., 121
S. Niagara St., Saginaw, MI 48603. The
name under which operations will be
performed is STEVENS
TRANSPORTATION SYSTEMS.
Applicant is represented by Robert J.
Gallagher, in-this proceeding whose
address is 1000 Connecticut Ave., N.W.,
Suite 1200, Washington, DC 20036.
Following are the names and'business
addresses for all persons who are
officers and directors, partners
(including limited or "silent" partners), ".
and first four principal shareholders,

* with their appropriate titles: Archie H.
Stevens, Sr., Chairman of the Board
Morrison M. Stevens, President, Member
of the Board, Archie H. Stevens, Jr., Vice
President, Member of the Board, and
James R. Stevens, Secretary, Member of
the Board (same address as applicant).
The daily operations will be managed
by Morrison M. Stevens, whose business
address is 121
S. Niagara St., Saginaw, MI 48602.
Applicant is affiliated with the following
shipper or warehouse: None.-

MC 130961F, filed November 7,1979.
Applicant's name and address are
STEVENS FORWARDERS, INC.,.121 S.
Niagara Street, Saginaw, MI 48602. The
name under which operations will be
performed is STEVENS FORWARDERS,
INC. Applicant is represented by Robert
J. Gallagher, in this proceeding whose
business address is 1000 Connecticut
Ave., N.W., Suite 1200, Washington, DC
20036. Following are the names and
business addresses for all persons who
are officers and directors, partners
(including limited or "silent" partners)
and first three principal shareholders,
with their appropriate titles: Morrison
M. Stevens, President, Member 6f the
Board Archie H. Stevens, Jr., Vice
President, Member of the Board, and
James R. Stevens; Secretary, Member of

* the Boad-(same address as applicant).
The daily operations will be managed

by Morrison M. Stevens ivhose business
address is 121 S. Niagara Street,
Saginaw, MI 48602. Applicant Is
affiliated with the following shipper or
wafehouse: Stevens Van Lines, Inc.

MC 130967F, filed June 18, 1980.
Applicant: AMERICANA TRAVEL
BUREAU INC., 833 Nbrth Main St., Fall
River, MA 02720. Representative: Gerald
H. Silva (same address as applicant), To
engage in operations, in interstate or
foreign commerce, as a broker, at Falls
River, MA, in arranging for the
transportation by motor vehicle, of
passengers and their baggage, in special
and charter operations, between points
in Bristol County, MA, on the one hand,
and, on the other, points in the U.S.,
including AK and HI.

W 408 (Sub-1F), filed May 19, 1980,
Applicant: OHIO BARGE LINE, INC.,
600 Grant St., Pittsburgh, PA 15219.
Representative: Henry M. Wick, Jr., 2310
Grant Bldg., Pittsburgh, PA 15219. To
operate as a contract carrier, by water,
by non-self propelled vehicles, which
the use of towing vessels, in interstate or
foreign commerce, transporting
refractories, from Newell, WV, to ports
and points along the Illinois Waterway,
the Mississippi and Ohio Rivers, and the
Gulf Intra-coastal Waterway. (Hearing
site: Washington, D.C, or Pittsburgh,
PA.)

W 547 (Sub-4F), filed April 18, 1980.
Applicant: THE GREAT LAKES
TOWING COMPANY, 1800 Terminal
Tower, Cleveland, OH 44113.
Representative: Gregory G. Binford, 050
Terminal Tower, Cleveland, OH 44113.
To operate as a common carrier, by
water, by non-self-propelled vessels
with-the use of separate towing vessels,
in interstate or foreign commerce,
transporting general commodities,
between all ports and points on the
Great Lakes and all connecting tributary
waterways, except the Illinois
Waterway. (Hearing site: Cleveland, OH
or Washington, D.C.

W 1326 (Sub-F), filed May 7,1980.
Applicant: HUNTER MARINE
TRANSPORT, INC., 6820 Charolotte
Ave., Nashville, TN 37209.
Representative: Peter A; Greene, 900-
17th St., NW., Washington, D.C. 20000.
To operate as a common carrier, by
water, by non-self propelled vessels
with the use of separate towing vessels,
in interstate or foriegn commerce,
transporting (1) general commodities
and (2) the performance of general
towage by towing vessels, between
ports and points on the Cumberland,
Tennessee, Ohio and Illinois Rivers, and
thf Mississippi River between its
confluence with the Illinois River at
Grafton, IL, and its confluence with the
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Ohio River at Cairo, IL. (Hearing site:
Nashville, TN or Washington, D.C.)

FF 128 (Sub-4F), filed June 26,1980.
Applicant: CLIPPER EXXPRESS
COMPANY. A Corporation, 3401 W.
Pershing Rd., Chicago, IL 60602.
Representative: Charles A. Webb, 1828 L
St., NW., Suite 1111, Washington, DC
20036. To operate as a freightforwarder,
in interstate commerce, in the
transportation of general commodities,
(1] from points in ME and NH to points
in AZ, CA, CO. ID, LA, MT, NV, NM,
OR, TX, UT, WA, and WY, (2) from
points in CA, OR, and WA, to points in

.ME, NH, NC, and TN, (3) from points in
DE, KY, ME, MD, NH, NC, RI, TN, VT,
VA, WV, MO, and DC, to points in HI,
(4) from points in ME, MD, NH, NC, TN,
VT, VA, WV. WI, MO. and DC, to points
in AK, and (5) from points in AZ, ID,
NV, and UT, to points in CT, DE, IL, IN,
IA, KY, ME, MD, MA, MI, MO, MN, NE,
NH, NJ, NY, NC, OH, PA, RI, TN, VT,
VA, WV, WI, and DC, restricted to the
use of facilities of common carriers by
motor vehicle and rail.

Motor Carier Alternate Route
Deviations Notice

The following letter-notices to operate
over deviation routes for operating
convenience only have been filed with
the Commission under the Deviation
Rules-Motor Carrier of Property (49
CFR 1042.4(c)(11]).

Protests against the use of any
proposed deviation route herein
described may be filed with the
Commission in the manner and form
provided in such rules at any time, but
will not operate to stay commencement
of the proposed operations unless filed
on or before September 8, 1980.

Each applicant states that here will be
no significant effect on either the quality
of the human environment or energy
policy and conservation.

Motor Carriers of Property

MC 29910 (Deviation No. 47),
ARKANSAS-BEST FREIGHT SYSTEM,
INC., P.O. Box 48, Ft. Smith, AR 72902,
filed July 14, 1980. Carrier proposes to
operate as a common carrier, by motor
vehicle, of general comrodities, with
certain exceptions, over deviation routes
as follows: (1) From Luddock, TX over
US Hwy 84 to Santa Rosa, NM, then
over US Hwy 66 to Clines Comers, NM,
and (2] From Luddock, TX over US Hwy
84 to Ft. Summer, NM, then over US
-iwy 60 to Encino, NM, then over US

Hwy 285 to Clines Corners, NM and
return over the same routes for
operating convenience only. The notice
indicates that the carrier is presently
authorized to transport the same

commodities over a pertinent service
route as follows: From Lubbock, TX,
over US Hwy 87 to Amarillo, TX, then
over US Hwy 60 to Clines Corners, MN
and return over the same routes.

MC 41432 (Deviation No. 34), EAST
TEXAS MOTOR FREIGHT LINES, INC.,
2355 Stemmons Freeway, P.O. Box
10125, Dallas, TX 75207, filed July 22,
1980. Carrier proposes to operate as a
common carrier, by motor vehicles, of
general commodities, with certain
exceptions, over deviation routes as
follows: (1) From Pyote, TX over TX
Hwy 115 to Andrews, TX, then over US
Hwy 62 to Brownfield, TX, and (2) From
Pyote, TX over TX Hwy 115 to Andrews,
TX, then over US Hwy 62 to Lubbock,
TX and return over the same routes for
operating convenience only. The notice
indicates that the carrier is presently
authorized to transport the same
commodities over a pertinent service
route as follows: (1) From Pyote, TX
over US Hwy 80 to Big Spring, TX, then
over US Hwy 87 to Lamesa, TX, then
over TX Hwy 137 to Brownfield, TX, and
(2) From Pyote, TX over US Hwy 80 to
Big Spring, TX, then over US Hwy 87 to
Lubbock, TX, and return over the same
routes.

Motor Carrier Alternate Route
Deviations Notice

The following letter-notices to operate
over deviation routes for operating
convenience only have been filedwith
the Commission under the Deviation
Rules-Motor Carrier of Passengers (49
CFR 1042.2(c) (9)).

Protests against the use of any
proposed deviation route herein
described may be filed with the
Commission in the manner and form
provided in such rules at any time, but
will not operate to stay commencement
of the proposed operations unless filed
on or before September 8,1980.

Each applicant states that there will
be no significant effect on either the
quality of the human environment or
energy policy and conservation.

Motor Carriers of Passengers
MC 61615 (Deviation No. 41),

MIDWEST BUSLINES, INC., Suite 415,
1500 Jackson St., Dallas, TX 75201, filed
July 18,1980. Carrier proposes to operate
as a common carrier, by motor vehicle,
of passengers and their baggage, and
express and newspapers in the same
vehicle with passengers over a deviation
route as follows: From St. Louis, MO
over Interstate Hwy 70 to junction US
Hwy 54 near Kingdom City, MO, then
over US Hwy 54 to Jefferson City, MO
and return over the same routes for
operating convenience only. The notice

indicates that the carrier is presently
authorized to transport passengers and
the same property over a pertinent
service route as follows: From St. L6uis,
MO over US Hwy 50 to Jefferson City
MO and return over the same routes.

Motor Carrier Intrastate Application(s)
Notice

The following application(s) for motor
common carrier authority to operate in
intrastate commerce seek concurrent
motor carier authorization in interstate
or foreign commerce within the limits of
the intrastate authority sought, pursuant
to Section 10931 (formerly Section
206(a](6)) of the Interstate Commerce
Act. These applications are governed by
Special Rule 245 of the Commission's
General Rules of Practice (49 CFR
1100.245], which provides, among other
things. that protests and requests for
information concerning the time and
place of State Commission hearings or
other proceedings, any subsequent
changes therein, and any other related
matters shall be directed to the State
Commission with which the application
is filed and shall not be addressed to or
filed with the Interstate Commerce
Commission.

New York Docket No. T-958, filed
April 15,1980. Applicant: SPEED
MOTOR EXPRESS, 11 Botsford Place,
Buffalo, NY 14216. Representative:
Willian J. Hirsch. 43 Court Street,
Buffalo, NY 14202. Certificate of Public
Convenience and Necessity sought to
operate a freight service, as follows:
Transportation of: General commodities,
between all points in Erie and Niagara
Counties. Intrastate, interstate and
foreign commerce authority sought.
HEARING: Date, time, and place not yet
fixed. Requests for procedural
information should be addressed to
Department of Transportation, 1220
Washington Ave., State Campus Bldg.
#4, Room G-21, Albany, NY 12232, and
should not be directed to the Interstate
Commerce Commission.

Permanent Authority Notices
Substitution Applications: Single-Line
Service for Existing Joint-Line Service

The following applications, filed on or
after April 1,1979, are governed by the
special procedures set forth in Part
1062.2 of Title 49 of the Code of Federal
Regulations (49 CFR 1062.2).These
proposals are published as "service
sought", (as opposed to decision-
notices), because in each case it appears
questionable as to whether all or part of -
the authority sought should be issued,
weighing applicant's evidence under 49
CFR 1062.2 (For example questions may
be raised relating to applicant's
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contentions concerning why the
involved joint-line service has been
cancelled or is in' a state of deterioration
which warrant a decision on the merits,
regardless of whether the application is
opposed.)

The rules provide, in part, that
carriers may file petitions with.this
Commission for the purpose of seeking
intervention in these proceedings. Such
petitions may seek intervention either
with or without leave as discussed
below. However, all such petitions must
be filed in the form or verified
statements, and contain all of the
information offered by the submitting
party in opposition. Petitions 6nust be
filed with the Commission on or before
September 8,1980.

Petitions for intervention without
leave (i.e., automatic intervention), may
be filed only by carriers which are, or
have been, participating in the joint-line
service sought to be replaced by
applicant's single-line proposal, and
then only if such participation has
occurred within the one year period
Immediately proceeding the
application's filing. Only carriers which
fall within this filing category can base
their opposition upon the issue of the
public need for the proposed service.

Petitions for intervention with leave
may be filed by any carrier. The nature
of the opposition, however, must be
limited to issues other than the public
need for the proposedservice. The
appropriate basis for opposition, i.e.,
applicant's fitness, may include
challenges concerning the varacity of
the applidant's supporting information,
and the bona-fides of the joint-line
service sought to be replaced (including
the issue of its substantiality]. Petitions
containing only unsupported and
undocumented allegations will be
rejected.

Petitions not in reasonable
compliance with the requirements of the
rules may be rejected. An orginal and
one copy of the petition to intervene
shall be filed with the Commission, and
a copy shall be served concurrently
upon applicant's representative, or upon
applicant if no representative is named.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will not
be accepted after the date of this
publication.

MC 142335 (Sub-13F), filed April 25,'
1980. Applicant: C & E TRUCKING CO.,
INC., 11910 Greenstone Ave., Santa Fe
Springs, CA 90670.'Representative:
Robert Fuller, 13215 E. Penn St., Suite
310, Whittier, CA 90602, To operate as a
common corrien,.by motor vehicle, in ,

interstate or foreign commerce, over
irregular routes, transporting (1)
machinery and (2) materials, equipment,
and supplies incidental to, or used in
mining, milling, building construction,
and highway building and maintenance,
between points in CA, on the one hand,
and, on the other, points in AZ. The sole
purpose of this application is to
substitute single-line for joint-line
operations. (Hearing site: Los Angeles or
San Francisco, CA.)

Note.-The single-line service proposed in
this application in lieu of joint-line service
connects with applicant's existing authority
to transjport the same commodities between
CA. on the one hand, and, on the other,
points in NV."
Permanent Authority Decisions
Decision-Notice
Substitution Applications: Single-Line
Service for Existing Joint-Line Service
July 22,1980.

The following applications, filed on or
after April 1,1979, are governed by the
special procedures set forth in Part
1062.2 of Title 49 of the Code of Federal
Regulations (49 CFR 1062.2).

The rules provide, in part, that
carriers may file petitions with this
Commission for the purpose of seeking
intervention in these proceedings. Such
petitions may seek intervention either
with or without leave as discussed
below. However, all such petitions must
be filed in the form of verified
statements, and contain all of the
information offered by the submitting
party in opposition. Petitions must be
filed with the Commission within 30
days of publication of this decision-
notice.

Petitions for intervention without
leave (i.e. automatic intervention), may
be filed only by carriers which are, or
have been, participating in the joint-line
service sought to be replaced by
applicant'ssingle-line proposal, and
then only if such participation has
occured within the one-year period
immediately proceeding the
application's filing. Only carriers which
fall within this filing category can base
their opposition upon the issue of the
public need for the proposed service.

Petitions for, intervention with leave
may be filed by any carrier. The nature
of the opposition, however, must be
limited to issues other than the public
need for the proposed service. The
appropriate basis for opposition, i.e.,
applicant's fitness, may include
challenges concerning the veracity of
the applicant's supporting information,
and the bona-fides of the joint-line
service sought to be replaced-{including
the issue of its substantiality). Petitions

containing-only unsupported and
undocumented allegations will be
rejected.

Petitions not in reasonable
compliance with the requirements of tho
rules may be rejected. An origiral and
one copy of the petition to intervene
shall be filed with the Commission, and
a copy shall be served concurrently
upon applicant's representative, or upon
applicant if no representative is named.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments vill not
be accepted after the date of this
publication.

Any authority granted may reflect
administratively acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

Fin dings
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, unresolved fitness questions,
and jurisdictional problems) we find,
preliminarily, that each applicant has
demonstrated that its proposed service
is required by the present and future
public convenience and necessity. Each
applicant is fit, willing, and able
properly to perform the service proposed
and to conform to the requirements of
Title 49, Subtitle IV, United States Code,
and the Commission's regulations.
Except where specifically noted, this
decision is neither a major Federal
action significantly affecting the quality
of the human environment nor a major
regulatory action under the Energy
Policy and Conservation Act of 1975,

In those proceedings containing a
statement or note that dual operations
are or may be involved we find,
preliminarily and in the absence of the
issue being raised by a petitioner, that
the proposed dual operations are
consistent with the public interest and
the transportation policy of 49 U.S.C.
10101 subject to the right of the
Commission, which Is expressly
reserved, to impose such terms,
conditions or limitations as It finds

,necessary to insure that applicant's
operations shall conform to the
provisions of 49 U.S.C. 10930(a)
(formerly section 210 of the Interstate
Commerce Act).

In the absence of legally sufficient
petitions for intervention, filed on or
before September 8, 1980 (or, If the
application later becomes unopposed),
appropriate authority will be issued to
each applicant (except those with duly

L II I
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noted problems) upon compliance with
certain requirements which will be set
forth in a notification of effectiveness of
the decision-notice. To the extent that
the authority sought below may
duplicate an applicant's other authority,
such duplication shall be construed as
conferring only a single operating right.

Applicants must comply with all
specific conditions set forth in the grant
or grants of authority within 90 days
after the service of the notification of
the effectiveness of this decision-notice,
or the application of a non-complying
applicant shall stand denied.

By the Commission, Review Board Number
4, Members Fitzpatrick. Fisher, and Dowell.

KC 1977 (Sub-39F), filed August 28,
1980. Applicant- NORTHWEST
TRANSPORT SERVICE, INC., 5231
Monroe St., Denver, CO 50216.
Representative: Leslie R. Kehl, 1600
Lincoln Center, 1660 Lincoln St., Denver,
CO 80264. To operate as common
carrier, by motor vehicle, in interstate or
foreign commerce, over irregular routes,
transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, and commodities
requiring the use of special equipment);
Regular routes: (1) Between Pasco, WA
and Olympia, WA, serving the
intermediate points of Seattle and
Tacoma, WA, and points between Pasco
and Ellensburg, WA (including the
designated termini), and, as off route
points, Moxee City, WA and the WA
counties of: Clark, Clallam, Cowlitz,
Grays Harbor, Jefferson, King. Kitsap,
Lewis, Mason, Pierce, Snohomish (on
and west of Washington Hwy 9) and
Thurston. [a),From Pasco over WA Hwy
14 to Kennewick, then from Kennewick
over U.S. Hwy 12to junction WA Hwy
22 then over WA Hwy 22 to junction
U.S. Hwy 97, then over U.S. Hwy 97 to
junction 1-82, then over 1-82 to junction
1-90, then over 1-90 via Ellensburg to
Seattle, then via 1-5 to Olympia and
return over the same route. (b) From
Pasco over WA Hwy 14 to Kennewick,
then from Kennewick over U.S. Hwy 12
to junction 1-82, then over 1-82 to
junction 1-90, then over 1-90 via
Ellensburg to Seattle, then via 1-5 to
Olympia and return over the same route.
(2) Between Pasco, WA and Portland,
OR, serving the intermediate points of
Kennewick, WA and Hood River, OR
and, as off route points, Dallas,
Mommouth, Independence, Stayton,
West Stayton, Keizer and Salem, OR
and those located in the Oregon
counties of: Clackamas, Clatsop,
Columbia, Multnomah, Tillamook,
Washington, and Yumhill. From Pasco

over WA Highway 14 to Kennewick,
then via Highway 14 and unnumbered
Oregon Highway to Umatilla, OR, then
via U.S. Highway 730 to junction 1-80 N,
then via 1-80 N to Portland, and return-
over the same route. Restricted in (1)
and (2) above against any traffic having
both an origin and a destination in the
states of Washington or Oregon, or
either, and further restricted against any
local traffic between Boise, ID and
Portland, OR. Alternate routes: (for
joinder and operating convenience only)
(1) Between Boise, ID and Portland, OR.
From Boise over 1-80 N to junction U.S.
Highway 26, thenvia U.S. Highway 26 to
Portland and return over the same route.
(2) Between Spokane, WA and Seattle,
WA. From Spokane over I-90 to Seattle
and return over the same route. (3)
Between Boise, ID and Kennewick, WA.
From Boise over 1-80 N to junction U.S.
Highway 395, then via U.S. Highway 395
to junction U.S. Highway 730, then over
U.S. Highway 730 to Umatilla, OR, then
over unnumbered highway to junction
WA Highway 14, then via WA Highway
14 to Kennewick and return over the
same route. (4) Between Boise, ID and
Portland, OR. From Boise over 1-80 N to
Portland and return over the same route.
(5) Between Portland, OR, and Olympia,
WA. From Portland over 1-5 to Olympia
and return over the same route.
Restricted in (1) through (5) inclusive
above against traffic having both an
origin and a destination in the states of
Washington, or Oregon or either of
them; and further restricted against any
local traffic between Boise, ID and
Portland, OR. (Hearing site: Portland,
OR, or Seattle, WA.)

Note.-The purpose of this application Is to
substitute single line for joint line operations.
Applicant proposes to tack this authority
with its existing regular-route authority.

MC 2473 (Sub-21F), filed March 11,
1980. Applicant- BILLINGS TRANSFER
CORP., INC:, Green Needles Rd.,
Lexington, NC 27292. Representative:
Charles Ephraim, Suite 600,1250
Connecticut Ave. NW., Washington, DC
20036. To operate as common carrier, by
motor vehicle, in interstate or foreign
commerce, over irregular routes,
transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment), from New York, NY
and points within 20 miles of New York,
NY; points in that part of PA, on, south,
and east of a line beginning at Easton
and extending along U.S. Hwy 22 to
Harrisburg and then along the
Susquehanna River to the PA-MD state
line; points in NJ and Baltimore, MD. to

points in NC and SC (except those in
Forsyth. Guilford, Davidson. and Stokes
Counties, NC. and points in NC and SC
within 100 miles of the named NC
counties).

Note.-The sole purpose of this application
Is to substitute single-line for joint-line
operations.

MC 2473 (Sub-24F), filed May 8,1980.
Applicant: BILLINGS TRANSFER
CORP., INC.. Green Needles Rd.,
Lexington, NC 27292. Representative:
Charles Ephraim, Suite 600,1250
Connecticut Ave. NW., Washington, DC
20036. Authority sought to operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting textiles
and textileproducts, (1) from Richmond,
Hopewell and Norfolk. VA, and points
in SC and VA within 100 miles of
Forsyth. Guilford, Davidson and Stokes
Counties, NC, to Washington, DC.
Baltimore, MD, Wilmington, DE, and
points in NJ, points in NY within 20
miles of New York, NY, including New
York. NY and to Union County, PA. and
points in PA on and within the
boundaries of a line along the west bank
of the Susquehanna River beginning at
the PA-MD state line and extending
north to U.S. Hwy 6, then east along U.S.
Hwy 6 to the PA-NJ state line, then
south along the.PA-NJ state line to the
PA-MD state line, then west along this
line to the point of beginning, and (2)
between Richmond, Hopewell and
Norfolk. VA and points in NC, SC, and
VA. within 100 miles of Forsyth,
Guilford, Davidson and Stokes Counties
NC.

Note.-The sole purpose of this application
Is to substitute single-line service for joint-
line operations on traffic involved.

MC 4963 (Sub-122F), filed June 18,
1980. Applicant: JONES MOTOR CO.,
INC., Bridge St. and Schuylkill Rd.,
Spring City. PA 19475. Representative:
Roland Rice, Suite 501, Perpetual Bldg.,
111 E St. NW., Washington, DC 20004.
To operate in interstate or foreign
commerce, as a common carier over
irregular routes transporting, general
commodities, (except those of unusual
value, livestock. Classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and commodities requiring special
equipment), between points in AL on
and north of U.S. Hwy 278, points, in GA
on, north and east of a line beginning at
the GA-SC state line extending along
Interstate 16 to Junction Interstate 75,
then along Interstate 75 to the GA-TN
stateline, points in SC, on the one hand,
and, on the other, NC.

Note.-Applicant presently holds authority
for all NC points and intends to tack at those
points. Applicant seeks substitution of single

52479



Federal Register / Vol. 45, No. 154 / Thu.sday, August 7, 1980 / Notices

line service for its existing joint line
operations.

MC 29910 (Sub-261F), filed May 2,
1980. Applicant: ARKANSAS-BEST
FREIGHT SYSTEM, INC., 301 South 11th
St., Fort Smith, AR 72901.
Representative: Don A. Smith, P.O. Box
43, 510 North Greenwood Ave.' Fort
Smith, AR 72902. Authority sought to
operate as a common carrier, by motor
vehicle, in interstate or foreign
commerce, over regular routes,
transporting general commodities
(except those of unusual value, classes
A and B explosives, commodities in
bulk, household goods as defined by the

- Commission, and those requiring special
equipment), (1) between Danville and
Little Rock, AR, over AR-Hwy 10,
serving all intermediate points, (2)
between Fort Smith and Booneville, AR,
from Fort Smith, over U.S. Hwy 71 to
Greenwood, AR, then over AR Hwy 10
to Booneville, and return over the same
route, serving no intermediate points,
and (3) between Booneville and
Danville, AR, over AR Hwy 10, serving
all intermediate points. (Hearing site:
Little Rock, AR, or Washington, DC.)

Note.-Applicant intends to tack this
authority with its existing authority. The sole
purpose of this applicatior. is to substitute
single-line for joint-line operations.,

MC 36517 (Sub-9F], filed May 12,1980.
Applicant: JAMES J. KEATING, INC.,
P.O. Box 830, Perth Amboy, NJ 08862.
Representative: Robert B. Pepper, 168
Woodbridge Ave., Highland Park, NJ
08904. Authority sought to operate as a
common carder, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting chemicals,
from Bayonne, Cateret, Elizabeth, and
Jersey City; NJ, and Springfield, MA, to
points in CT, MA, NY, and RI. (Hearing
site: Newark, NJ.)

Note.-The sole purpose of this application
is to substitute single line for joint line
operations.

MC 42487 (Sub-985F), filed March 21,
1980. Applicant: CONSOLIDATED
FREIGHTWAYS CORPQRATION.OF
DELAWARE, 175 Linfield Dr., Menlo
Park, CA 94025. Representative: V. R.
Oldenburg, P.O. Box 3062, Portland, OR
97208. To operate as a common carrlei,
by motor vehicle, in interstate or foreign
commerce, over irregular routes,
transporting classes A, B, and C
explosives, from Rockdale, IL, to
Norfolk, VA, and Sunny Point Military
Ocean Terminal, NC. Condition: To the
extent the certificate to be issued in this
proceeding authorizes the transportation
of classes A and B explosives, it shall be
limited in point of time to a period
expiring 5 years from its date of issue.
(Hearing site: Chicago, 11.)

Note.-The sole purpose of this application
is to substitute single line for joint line
operations. Applicant intends to tack the
authority herein with its existing authority.

MC 55777 (Sub-12F), filed April 24,
1980. Applicant: MILLS TRANSFER CO.,
a corporation, 234 Pike St., Marietta, OH
45750. R~presentative: John M.
Friedman, 2930 Putnam Ave., Hurricane,
WV 25526. Authority sought to operate
as a common 6arrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting: (1)
structural steel and iron and steel
articles, between points in OH, PA, VA,
and WV, on the one hand, and, on the
other, points in IL, IN, MI, AR, TN, IA
KS, MO, NM OK, TX, and UT; and'(2)
parts for coal mining machinery, coal
handling machinery, and coal
preparation machinery, (a) between
points in IL, IN and MI, on the one hand,
and, on the other, points in AL, KY, OH,
PA, TN and WV; and (b) between points
in OH, PA and WV, on the one hand,
and, on the other, points in TN.

Note.--The purpose of this application is to
substitute single-line for joint-line operations.

MC 71652 (Sub-45F), filed March 25,
1980..AppliCant: BYRNE TRUCKING,
INC., 4669 Crater Lake Hwy, P.O. Box
280, Medford, OR 97501. Representative:
David J. Stewart (same address as .
applicant). Authority sought to operate
as a common carrier, by motor vehicle,
in interstate or foreign conimerce, over
irregular rodtes,.tansporting: building
materials between the facilities of
Empire Pacific Industries, customers,
and suppliers, at points in CA, OR, ID,
and WA, on the one hand, and, on the
other, points in CA, ID, OR, and WA.
The sole purpose of this.application is to
substitute single-line for joint line
operations. (Hearing site: Portland or
Medford, OR.)

MC 76266 (Sub-135F), filed April 2,
1980. Applicant: ADMIRAL
MERCHANTS MOTOR FREIGHT, INC.,
215 S. 11th St., Minneapolis, MN 55403.
Representative: Robert P. Sack, P.O. Box
6010, West St. Paul, MN 55118. To
operate as a common carrier, by motor
vehicle, in interstate or foreign
commerce. Over regular routes,
transporting general commodities
(except those of unusual value, classes,
A and B explosives, household goods as
defined by the Commission,

-commodities in bulk, and those requiring
special equipment), between Cleveland,
OH and New York City, NY: from
Cleveland over Interstate Hwy 77 to
junction Interstate Hwy 80, then over
Interstate Hwy 80 to junction Interstate
Hwy 280, then over Interstate Hwy 280
to junction Interstate Hwy 95, then over
Interstate Hwy 95 to junction Interstate

Hwy 495, then over Interstate Hwy 495
to New York City, NY, and return over
the same route. (Hearing site: St. Paul,
MN, or Washington, DC.)

Note.-Applicaiit intends to tack the
authority sought with Its existing authority at
Cleveland, OH. The sole purpose of this
application is to substitute single line for joint
line operations.

MC 99656 (Sub-4F), filed January 21,
1980.-Applicant: IDDINGS TRUCKING,
INC., State Route 60, Box 388, Lowell,
OH 45744. Representative: Paul F. Beery,
275 E. State Street, Columbus, OH 43215.
Authority sought to operate as a
common carrier, by motor vehicle, In
interstate or foreign commerce, over
irregular routes, transporting ferro
alloys, in bulk in dump vehicles, from
the plant site of Interlake Incorporated,
Washington County, OH, to points In IN,
IL, KY, MD, MI, MO, NY, PA, and WV.
Condition: Issuance of a certificate 1i6
this proceeding is subject to prior or
coincidential cancellation, at applicant's
written request, or its certificate of
registration authority. (Hearing site:
Columbus, OH.)

Note.-The purpose of this application Is to
substitute single-line for joint-line operationo,

MC 108962 (Sub-tF), filed May 8, 1980,
Applicant: MIDWEST SPECIALIZED
HAULERS, INC., P.O. Box 753, Dubuque,
IA 52001. Representative: Larry D. Knox,
600 Hubbell Bldg., Des Moines, IA 50309.
To operate in interstate and foreign
commerce as a common carrier, over
irregular routes, transporting heavy
machinery and contractors' machinery,
equipment, materials, and supplies, and
commodities the transportation of
which, because of size or weight,
requires the use of special equipment or
special handling, from points in WI and
MN to points in the U.S. (except AK, HI,
OH, WV, VA, MD, PA, DE, NJ, NY, CT,
and DC).

Note.-The sole purpose of this application
is to substitute single-line for joint-line
operations.

MC 119176 (Sub-32F), filed June 20,
1980. Applicant: THE SQUAW
TRANSIT COMPANY, a corporation,
6211 South 49th West Avenue, P.O. Box
9368, Tulsa, OK 74107. Representative:
Clayte Binion, 1108 Continental Life
Bldg., Fort Worth, TX 76102. Authority
sought to operate as a common carrier,
by motor vehicle, in interstate or foreign
commerce, over irregular routes,
transporting (1) (a) machinery,
equipment, materials and supplies, used
in or in connection with the discovery,
developmen production, refining,
manufacture, processing, storage,
transmission, and distribution of natural
gas and petroleum and their products
and by-products, and (b) machinery,
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equipment materials and supplies, used
in, or in connection with, the
construction, operations, repair,
servicing, maintenance and dismantling
of pipelines, including the stringing and
picking up thereof (except in
connections with main pipelines and (2]
earth drilling machinery and equipment,
and machinery, equipment, materials,
supplies, andpipe incidental to, used in,
or in connection with (a] the
transportation, installation, removal,
operation, repair, servicing,
maintenance, and dismantling of drilling
machinery and equipment, (b) the
completion of holes or wells drilled, (c)
the production, storage, and
transmission of commodities resulting
from commodities into or from holes or
wells, between CA'and AZ, on the one
hand, and, on the other, TX, LA, KS, IL,
IN, WV, AR, MI, OH, OK PA. GA, MO,
CO. NE. KY, NM, NV, TN, AL, FL, MS,
and ports of entry on the international
bpundary line between the U.S. and
Canada at points in MN and ND.
(Hearing site: Columbus, OH.)

Note.-The purpose of this application is to
substitute single-line for joint-line operations.

MC 120116 (Sub-5F), filed March 17,
1980. Applicant: J. W. HUMBERT, INC.,
Kansas St., Green Springs, OH 44836.
Representative: Keith D. Warner, 420
Security Blvd., Toledo, OH 43604. To
operate as a common carrier, by motor
vehicles, in interstate or foreign
commerce, over irregular routes,
transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment], between points in
OH, on the one hand, and, on the other,
points in PA on and west of U.S. Hwy
219, and points in WV on and north of
U.S. Hwy 50. (Hearing site: Columbus or
Cleveland, OH.)

Note-The purpose of this application is to
substitute single-line for joint-line operations.
Condition: Issuance of a certificate in this
proceeding is subject to prior or coincidental
cancellation, at applicant's written request, of
its certificate of registration authority.
Irregular-Route Motor Common Carriers
of Property-Elimination of Gateway
Letter Notices

The following letter-notices of
proposals to eliminate gateways for the
purpose of reducing highway congestion,
alleviating air and noise pollution,
minimizing safety hazards, and
conserving fuel have been filed with the
Interstate Commerce Commission unaer
the Commission's Gateway Elimination
Rules (49 CFR 1065), and notice thereof
to all interested persons is hereby given
as provided in such rules.

An original and two copies of protests
against the proposed elimination of any
gateway herein described may be filed
with the Interstate Commerce
Commission on or before August 18,
1980. A copy must also be served upon
applicant or its representative Protests
against the elimination of a gateway will
not operate to stay commencement of
the proposed operation.

Successively filed letter-notices of the
same carrier under these rules will be
numbered consecutively for
convenience in identification. Protests, if
any, must refer to such letter-notices by
number.

The following applicants seek to
operate as a common carrier by motor
vehicles, over irregular routes.

MC 106407 (Sub-No. E6) (correction),
filed June 4,1974, published in the
Federal Register March 3,1976.
Applicant- T. E. MERCER TRUCKING
CO., INC., P.O. Box 1809, Fort Worth, TX
76101. Representative: Richard H.
Streeter, 1729 H Street, NW.,
Washington, DC 20006. Pipe, pipeline
material, machinery, and equipment
incidental to and used in connection
with the construction, repairing, or
dismantling of gas, gasoline or oil
pipelines, restricted to traffic moving to
or from pipeline rights-of-way, between
points in CA, on the one hand, and, on
the other, points in AL, CT, DE, FL, GA,
IL, IN, KY, ME, MD, MA, MI, MN, MS,
NH, NJ, NY, NC, ND, OH, PA, RI, SC,
SD, TN, VT, VA, WI, WV, and DC.
(Gateway eliminated. points in MS)
Purpose of replublication-show entire*
territory.

By the Commission.
Agatha L. Mergenovich,
Secretory
[tR Dom a-Z= Ned -8-W.45 m)
BILNG CODE 7035-01-"

Permanent Authority Decisions
Volume No.; Decision-Notice

The following applications, filed on or
after March 1, 1979, are governed by
Special Rule 247 of the Commission's
Rules ofPractice (49 CFR 1100.247].
These rules provide, among other things,
that a petition for intervention, either in
support of or in opposition to the
granting of an application, must be filed
with the Commission within 30 days
after the date notice of the application is
published in the Federal Register.
Protests (such as were allowed to filings
prior to March 1, 1979] will be rejected.
A petiton for intervention without leave
must comply with Rule 247(k) which
requires petitioner to demonstrate that it
(1) holds operating authority permitting
performance of any of the service which

the applicant seeks authority to perform,
(2) has the necessary equipment and
facilities for performing that service, and
(3) has performed service within the
scope of the application either (a] for
those supporting the application, or, (b)
where the service is not limited to the
facilities of particular shippers, from and
to, or between, any of the involved
points.

Persons unable to intervene under
Rule 247(k) may file a petition for leave
to intervene under Rule 247I) setting
forth the specific grounds upon which it
is made. including a detailed statement
of petitioner's interest. the particular
facts, matters, and things relied upon,
including the extent, if any, to which
petitioner (a) has solicited the traffic or
business of those supporting the
application, or, (b) where the identity of
those supporting the application is not
included in the published application
notice, has solicited traffic or business
Identical to any part of that sought by
applicant within the affected
marketplace. The Commission will also
consider (a) the nature and extent of the
property, financial, or other interest of
the petitioner, (b) the effect of the
decision which may be rendered upon
petitioner's interest, Cc) the availability
of other means by which the petitioner's
interest might be protected, (d) the
extent to which petitioner's interest will
be represented by other parties, (e) the
extent to which petitioner's participation
may reasonably be expected to assist in
the development of a sound record, and
(I) the extent to which participation by
the petitioner would broaden the issues
or delay the proceeding.

Petitions not in reasonable
compliance with the requirements of the
rule may be rejected. An original and
one copy of the petiton to intervene
shall be filed with the Commission
indicating the specific rule under which
the petition to intervene is being filed,
and a copy shall be served concurrently
upon applicant's representative, or upon
applicant if no representative is named.

Section 247(fo provides, in part that
an applicant which does not intend to
timely prosecute its application shall
promptly request that it be dismissed,
and that failure to prosecute an
application under the procedures of the
Commission will result in its dismissal.

If an applicant has introduced rates as
an issue it is noted. Upon request, an
applicant must provide a copy of the
tentative rate schedule to any
protestant.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will not
be accepted afterAugust 7,1980.
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Any authority granted may reflect
administrative acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings:
,With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, unresolved fitness questions,
and jurisdictional problems) we find,
preliminarily, that each common carrier
applicant has demonstrated that its
proposed service is required by the
present and futurd public convenience
and necessity, and that each contract
carrier applicant qualifies as a contract
carrier and its proposed contract carrier
service will be consistent with thq
public interest and the transportation
policy of 49 U.S.C. 10101. Each applicani
is fit, willing, and able properly to
perform the service proposed and to'
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the
Commission's regulation. Except where
specifically noted, this decision is
neither a major Federal action
significantly affecting the quality of the
human environment nor a major
regulatory action under the Energy
Policy and Conservation Act of 1975.

In those proceedings containing a
statement or note that dual operations
are or may be involved we find,
preliminarily and in the absence of the
issue being raised by a petitioner, that
the proposed dual operations are
consistent with the public interest and
the transportation policy of 49 U.S.C.
10101 subject to the right of the
Commission, which is expressly
reserved, to impose such terms,
conditions or limitations as it finds
necessary to insure that applicant's
operations shall conform to the
provisions of 49 U.S.C. 10930(a)
(formerly section 210 of the Interstate
Commerce Act.)

In the absence of legally sufficient
petitions for intervention, filed on or
before September 8, 1980 (or, if the
application laterbecomes unopposed),
appropriate authority will be issued to
each applicant (except those with duly
noted problems) upon compliance with
certain requirements which will belset
forth in a notification of effectiveness of
the decision-notice. To the extent that
the authority sought below may
duplicate an applicant's other authority,
such duplication shall be construed as
conferring only a' single operating right.

Applicants must comply with all
specific conditions set forth in the
following decision-notices on or before

September 8, t980. Or the application
shall stand denied. -

Note.--Al applications are for authority to
operate as a common carrier, by motor
vehicle, in interstate or foreign commerce
over irregular routes, except as otherwise
noted.

Volume No. 267
Decided: June 24, 1980.
By the Commission, Review Board Number

2, Members Chandler, Eaton and Liberman.

MC 7555 (Sub-76F), filed May 21,1980.
Applicant: TEXTILE MOTOR FREIGHT,
INC., P.O. Box 70, Ellerbe, NC 28338.
Representative: Terrence D. Jones, 2033
K Street, N.W., Washington, DC 20006.
Transporting (1) foodstuffs (except
cominodities in bulk), in vehicles
equipped with mechanical refrigeration,
(a) from the facilities of M&M/Mars,
Snack-Master Division, at or near
Albany, GA, to points in FL, NC, SC, TN,

t MD, NJ, MA, OH, MI; IL, CT, DE, NY,
PA, RI, and IN; (b) from Jacksonville, FL,
to points in GA, NC, SC, TN, MD, NJ,
MA, OH, MI, IL, CT, DE, NY, PA, RI, and
IN; and (c) from points in NJ to points in
FL, GA, NC, SC, TN, MD, MA, OH, MI,
IL, CT, DE, NY, PA, RI and IN; and (2)
roasted peanuts from Sylvester, GA to
Cleveland, TN. (Hearing site:
Washington, DC.)

MC 7555 (Sub-77F), filed June 12, 1980.
Applicant: TEXTILE MOTOR FREIGHT,
INC., P.O. Box 70, Ellerbe, NC 28338.
] epresentative: Terrence D. Jones, 2033
K Street, N.W., Suite 300, Washington,
DC 20006. Transporting foodstuffs
(except commodities in bulk), and
materials, equipment, and supplies used
in the manufacture and distribution of
foodstuffs, between points in NY, on the
one hand, and, on the other, points in
AL, FL, GA, NC, SC, and TN. (Hearing
site: Washington DC.)

MC 8535 (Sub-120F), filed June 4, 1980.
Applicant: GEORGE TRANSFER AND
RIGGING COMPANY,
INCORPORATED, P.O. Box 500,
Parkton, MD 21120. Representative: John
Guandolo, 1000 Sixteenth Street,
Washington, DC 20036. Transporting
plastic pipe and pipe fittings, from
Vestal, NY, to points in IL, IN, and ML.
(Hearing site: Binghamton, NY or
Washington DC.)

MC 22065 (Sub-SF), filed June 9,1980.
Applicant: COMMERCIAL TRANSFER,
INC., 3475 West Franklin Avenue, P.O.
Box 12004, Fresno, CA 93776.
Representative: John Paul Fischer, 256
Montgomery Street, Fifth Floor, San
Francisco, CA 94104. Over regular
routes, transporting general
commodities (except those of unusual
value, classes A and B explosives,
households goods as defined by the.

Commission, commodities in bulk, and
those requiring special equipment): (1)
between San Francisco, CA and junction
U.S. Hwy, 101 and Interstate Hwy.5 at
or near Los Angeles, CA, over U.S. Hwy
101, (2) betveen San Francisco, CA and
junction CA Hwy I and Interstate Hwy
5 at or near Capistrano Beach, over CA
Hwy 1, (3) between Sacramento, CA and
San Ysidro, CA over Interstate Hwy 5,
(4) between Yuba City, CA and junction
CA Hwy 99 and Interstate Hwy 5 at or
near Wheeler Ridge, CA over CA Hwy
99, (5) between junction CA Hwy 33 and
Interstate Hwy 205 at or near Banta, CA
and junction CA Hwy 33 and U.S. Hwy
101 at or near Ventura, CA, over CA
Hwy 33, (6) between junction CA Hwy
65 and CA Hwy 198 and jiction CA
Hwy 65 and CA Hwy 99, over CA Hwy
65, (7) between junction CA Hwy 63 and
CA Hwy 180 and junction Hwy 63 and
CA Hwy 198, over CA Hwy 63, (8)
between junction CA Hwy 245 and CA
Hwy 198 and junction CA Hwy 245 and
CA Hwy 180, over CA Hwy 245, (9)
between junction CA Hwy 198 and U.S.
Hwy 101 and the boundary of Sequoia
National Park over CA Hwy 198, (10)
between junction CA Hwy 180 and CA
Hwy 33 and the boundary of Kings'
Canyon National Park, over CA Hwy
180, (11) between Clovis, CA and
Pineridge, CA, over CA Hwy 168, (12)
between junction CA Hwy I and CA
Hwy 41 to the boundary of Yosemite
National Park, over CA Hwy 41, (13)
between junction CA Hwy 43 and CA
Hwy 99 and junction CA Hwy 43 and
Interstate Hwy 5, over CA Hwy 43, (14)
between junction Interstate Hwy 5 and
CA Hwy 140 over CA Hwy 140 to the
boundary of Yosemite National Park,
over CA Hwy 140, (15) between junction
CA Hwy 145 and CA Hwy 33 and
junction CA Hwy 145 and CA Hwy 41,
over CA Hwy 145, (16) between
Watsonville, CA and junction CA Hwy
152 and CA Hwy 99, over CA Hwy 152,
(17) between junction CA Hwy 156 and
CA Hwy I and junction CA Hwy 150
and CA Hwy 152, over CA Hwy 150, (18)
between Paso Robles, CA and junction
CA Hwy 46 and CA Hwy 99, over CA
Hwy 46, (19) Between junction CA Hwy
58 and U.S. Hwy 101 and junction CA
Hwy 58 and CA Hwy 99, over CA Hwy
58, (20) between Bakersfield, CA and
Trona, CA, over CA Hwy 178, (21)
between junction CA Hwy 166 and CA
Hwy I and junction CA Hwy 166 and
CA Hwy 99, over CA Hwy 166, (22)
between Gorman, CA and junction CA
Hwy 138 and CA Hwy 14, over CA Hwy
138, (23) between junction CA Hwy 14
and Interstate Hwy 5 and junction CA
Hwy 14 and U.S. Hwy 395, over CA Hwy
14, (24) between junction CA Hwy 120
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U.S. Hwy 101 and junction CA Hwy 126
and Interstate Hwy 5, over CA Hwy 126,
(25) between junction U.S. Hwy 395 and
CA Hwy 89 and junction U.S. Hwy 395
and Interitate Hwy 15, over U.S. Hwy
395, [26) between Interstate Hwy 15 and
its intersection with the CA-NV border,
and junction Interstate Hwy 15 and
Interstate Hwy 8, at or near San Diego,
CA over Interstate Hwy 15 and
Interstate Hwy 15E, (27) between
junction Interstate Hwy 8 and Interstate
Hwy 5 at or near San Diego, CA, and
Winterhaven, CA, over Interstate Hwy
8, (28) between Barstow, CA and
Needles, CA, over Interstate Hwy 40,
(29) between junction U.S. Hwy 95 and
Interstate Hwy 40 and junction U.S. •
Hwy 95 and Interstate Hwy 10, over U.S.
Hwy 95, (30) between junction Interstate
Hwy 10 and Interstate Hwy 15 and
Blythe, CA, over Interstate Hwy 10, (31)
between junction CA Hwy 86 and
Interstate Hwy 10 and junction CA Hwy
86 and Interstate Hwy 8, over CA Hwy
86, (32) between Brawley, CA and
junction CA Hwy 78 and Interstate Hwy
10 at or near Blythe, CA, over CA Hwy
78, (33] between junction CA Hwy 78
and Interstate Hwy 5 and junction Hwy
78 and CA Hwy 86, over CA Hwy 78,
(34) between Cloverdale, CA and San
Francisco, CA, over U.S. Hwy 101, (35)
between junction U.S. Hwy 101 and CA
Hwy 128 at or near Geyserville, CA and
junction CA Hwy 29 and Interstate Hwy
80, from junction U.S. Hwy 101 and CA
Hwy 128 at or near Geyserville, CA over
CA Hwy 128 to Calistoga, CA, then over
CA Hwy 29 to junction CA Hwy 29 and
Interstate Hwy 80, and return over the
same route, (36) between San Jose, CA
and Santa Cruz, over CA Hwy 17, (37)
between Saratoga, CA and Santa Cruz,
CA over CA Hwy 9, (38) between San
Francisco, CA and Saratoga, CA, from
San Francisco, CA over CA Hwy 1 to
junction CA Hwy 92, then over CA Hwy
92 to junction CA Hwy 35, then over CA
Hwy 35 to junction CA Hwy 9, then over
CA Hwy 9 to Saratoga, CA, and return
over the same route, (39) between San
Francisco, CA and Oakland, CA over
Interstate Hwy 80, (40) between
Oakland, CA and Sacramento, CA, over
Interstate Hwy 80, (41) between
Oakland, CA and junction Interstate
Hwy 205 and Interstate Hwy 5 from
Oakland, CA over Interstate Hwy 580 to
junction Interstate Hwy 205, then over
Interstate Hwy 205 to junction Interstate
Hwy 205 and Interstate Hwy 5, and
return over the same route, (42) between
Sacramento, CA and junction U.S. Hwy
50 and CA Hwy 89, over U.S. Hwy 50,
(43) between Placerville, CA and
junction CA Hwy 49 and Interstate Hwy
80, over CA Hwy 49, (44) between

junction CA Hwy 89 and U.S. Hwy 50
and junction CA Hwy 89 and U.S. Hwy
395, over CA Hwy 89, (45) between Yuba
City, CA and Marysville, CA, over CA
Hwy 20. (46) between Marysville, CA
and junction CA Hwy 65 and Interstate
Hwy 80 at or near Roseville, CA, over
CA Hwy 65, (47) between Sacramento,
CA and junction Interstate Hwy 80 and
CA Hwy 174 at or near Colfax, CA, over
Interstate Hwy 80, (48) between junction
Interstate Hwy 80 and CA Hwy 49, and
Grass Valley, CA, over CA 49, (49)
between Grass Valley, CA and junction
CA Hwy 174 and Interstate Hwy 80 at or
near Colfax, CA, over CA Hwy 174, (50)
between Pinole, CA and Stockton, CA
over CA Hwy 4, (51) between Oakland,
CA and Walnut Creek, CA over CA
Hwy 24, (52) between junction Interstate
Hwy 680 and Interstate Hwy 80 and
junction Interstate Hwy 680 and U.S.
Hwy 101 over Interstate Hwy 680, (53)
between junction CA Hwy 12 and
Interstate Hwy 80 and junction CA Hwy
12 and CA Hwy 99, over CA Hwy 12,
(54) between junction CA Hwy 88 and
CA Hwy 99 and junction CA Hwy 88
and CA Hwy 49, over CA Hwy 88, (55)
between junction CA Hwy 12 and CA
Hwy 88 and junction CA Hwy 12 and
CA Hwy 49, over CA Hwy 12, (56)
between junction CA Hwy 26 and CA
Hwy 99 and junction CA Hwy 26 and
CA Hwy 12, over CA Hwy 26, (57)
between Stockton, CA and junction CA
Hwy 4 and CA Hwy 49, over CA Hwy 4,
(58) between Bakersfield, CA and
Barstow, CA over CA Hwy 58, serving
all intermediate points, serving points in
Imperial, San Diego, Orange, Riverside,
Los Angeles, Ventura, Santa Barbara,
San Luis Obispo, Kern, San Bernardino,
Kings, Tulare, Inyo, Fresno, San Benito,
Monterey, Merced, Madera, Mariposa,
Mono, Tuolumne, Stanislaus, Santa
Clara, Santa Cruz, San Mateo, Alameda,
San Francisco, Contra Costa, San
Joaquin, Calaveras, Alpine, Amador,
Sacramento, Solano, Marin, Napa,
Sonoma, Yolo, Sutter, Yuba, Nevada,
Placer, Eldorado, Sierra, Colusa, Lake
and Mendocino Counties, CA, as off-
route points. (Hearing site: Fresno or
San Francisco, CA.)

Note.-Applicant intends to tack the
authorities in (1) through (33) above with one
another and with its outstanding regular
route authority.

MC 29555 (Sub-107F), filed June 4,
1980. Applicant: BRIGGS
TRANSPORTATION CO., a corporation,
N-400 Griggs-Midway Bldg., St. Paul,
MN 55104. Representative: Winston W.
Hurd (same address as applicant). Over
regular routes, transporting general
commodities (except those of unusual

value, classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment),
serving Columbus, Oconomowoc, and
Portage, WI as off-route points in
connection with applicant's existing
regular route operations. (Hearing site:
Madison or Milwaukee, WI.]

MC 31675 (Sub-29F), filed June 12,
1980. Applicant: NORTHERN FREIGHT
LINES, INC., P.O. Box 34303, Charlotte,
NC 28234. Representative: Garland V.
Moore (same address as applicant).
Transporting beer and materials and
supplies used in the distribution of beer,
between Williamsburg, VA, and Shelby,
NC. (Hearing site: Charlotte, NC or
Washington, DC.)

MC 50935 (Sub-34F), filed June 4.1980.
Applicant: WOLVERINE TRUCKING
COMPANY, 1020 Doris Road, Pontiac,
MI 48057. Representative: Robert E.
McFarland, 999 West Big Beaver Road,
Suite 1002, Troy, MI 48084. Transporting
malt beverages from Milwaukee, WI. to
points in Saginaw County, ML (Hearing
site: Detroit or Lansing, MI or
Washington, DC.)

MC 60935 (Sub-35F), filed June 4,1980.
Applicant: WOLVERINE TRUCKING
COMPANY, a corporation, 1020 Doris
Road, Pontiac, MI 48057. Representative:
Robert E. McFarland, 999 West Big
Beaver Road, Suite 1002, Troy, Mf48084.
Transporting (1) malt beverages, and
malt beverage containers, between
Milwaukee, WI and Perry. GA, and
(2)(a) malt beverages, from Perry, GA, to
Neward, NJ, and (b) malt beverage
containers, in the reverse direction.
(Hearing site: Detroit or Lansing, MI.)

MC 50935 (Sub-36F), filed June 9,1980.
Applicant: WOLVERINE TRUCKING
COMPANY, a corporation, 1020 Doris
Road, Pontiac, MI 48057. Representative:
Robert E. McFarland, 999 West Big
Beaver Road. Suite 1002, Troy, MI 48084.
Transporting wine (except in bulk), from
New York and Hammondsport, NY, to
Detroit, MI. (Hearing site: Detroit or
Lansing, MI.)

MC 56244 (Sub-107F), filed May 21,
1980. Applicant: KUH'N
TRANSPORTATION COMPANY, INC.,
P.O. Box 98, R.D. #2, Gardners, PA
17324. Representative: J. Bruce Walter,
410 North Third St., P.O. Box 1146,
Harrisburg, PA 17108. Transporting (1)
such commodities as are dealt in by
grocery and food business houses .
(except commodities in bulk), between
the facilities of Duffy-Mott Company,
Inc., in Adams, Cumberland, Dauphin,
Franklin and York Counties, PA, on the
one hand, and, on the other, points in
TN, restricted to traffic originating at the
named origins and destined to the

52483



524.4Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Notices

indicated destinations; and (2)
materials, supplies and equipment used
in the manufacturing, packing and
distribution of the commodities in (1)
above (except commodities in bulk),
from points in IL, IN, IA, KY, MO, MI,
OH, PA, and those in WV on and north
of J.S. Hwy 50, Baltimore, MD, and New
York, NY, to the facilities of Duffy-Mott
Company, Inc., in Adams, Cumberland,
Dauphin, Franklin, and York Counties,
PA, restricted to traffic originating at the
named origins and-destined to the
indicated destinations. (Hearing site:
Harrisburg, PA, or Washington, DC.)

MC 60014 (Sub-188F), filed May 28,
1980. Applicant: AERO TRUCKING,
INC., P.O. Box 308, Monroeville, PA
15146. Representative: A. Charles Tell,'
100 E. Broad St., Columbus, OH 43215.
Transporting tank components and tank
parts, from'the facilities of R.F.I.
Services, Inc., at The Woodlands, TX, to
points in the U.S. (except AK and HI).
(Hearing site: Washington, DC.)

MC 73165 (Sub-516F, filed June 6,
1980. Applidant: EAGLE MOTOR{INES,
INC., 830 North 33rd Street, Birmingham,
AL 35202. Representative: R. Cameron
Rollins, P.O. Box 11086, Birmingham, AL
35202. Transporting (1) commodities,
which because of size or weight require
special handling or equipment, (2) self-
propelled articles, and (3) materials,
equipment, and supplies used in the"
manufacture and distribution of the
commodities in (I) and (2) above (except
commodities in bulk) between the
facilities of W. H. Manufacturing Co., at
or near Pocatello, ID, on the ond hand,
and, on the other, points in the U.S.
(except AK and HI). (Hearing site: Salt
Lake City, UT.)

MC 73165 (Sub-517F), filed June 9,
1980. Applicant EAGLE MOTOR LINES,
INC., 830 North 33rd Street, Birmingham,
AL 35202. Representative: R. Cameron
Rollins, P.O. Box 11086, Birmingham, AL
35202. Transporting (1) aluminum and
aluminum products, from points in
Berkely County, SC, to points in the U.S.
(except AK, HI, MI, IN, OH, OK, TX, AR.
LA, MS, FL AL, GA. NC, SC, and TN),
and (2) equipment, materials, and
supplies used in the manufacture and
distribution of the commodities in (1)
above (excopt commodities in bulk)
from points in the U.S. (except AK and
HI) to points in Berkely County, SC,
restricted in (1) and (2) to traffic
originating at or destined to the facilities
of Alumax of Sou.th Carolina, Inc.
(Hearing site: Atlanta, GA or
Washington, DC.)

MC 9322A (Sub-26F), filed May 21,
1980. Applicant: S & N FREIGHT LINE
INC., P.O. Box 12147, Norfolk, VA 23502.
Representative: Chester A. Zyblut, 366

Executive Bilding, 1030 Fifteenth St.
NW., Washington, DC 20005.
Transporting malt beverages from
Williamsburg, VA, to points in PA and
NY. (Hearing site: Washington, DC.J

MC 94265 (Sub-354F), filed June 9,
1980. Applicant: BONNEY MOTOR
EXPRESS, INC., P.O. Box 305, Windsor,
VA 23487. Representative: John J. Cape,
P.O. Box 720434, Atlanta, GA 30328.
Transporting meats, meat products and
meat byproducts, and articles
distributed by meat-packing houses as
described in Sections A and C of
Appendix I to the report in Descriptions
in Motor Carrier Certificates, 61 M.C.C.
209 and 766 (except hides and
commodities in bulk, in tank vehicles)
frojn Denver, CO, Amarillo, TX and
Omaha, NE t o points in IL and IN.
(Hearing site: Chicago, IL or
Washington, DC.)

MC 105984 (Sub-26F), filed May 19,
1980. Applicant: JOHN B. BARBOUR
TRUCKING COMPANY, a Corporation,
P.O. Box 577, Iowa Park, TX 76367.
Representative: Bernard H. English, 6270
Firth Rd., Fort Worth, TX 76116.
Trafisporting (1) wire products, from
Madill, OK, to points in AR, AI, IA, IL.
IN, KY, KS, LA, "MI, NM, MO, MS, NE,
ND, OH, SD, TN, TX, and WI, and (2)
materials and equipment used in the
manufacture of wire products, in the
reverse direction. (Hearing site: Dallas
or Fort Worth, TX.)

MC 107295 (Sub-985F), filed June 11,
1980. Applicant: PRE-FAB TRANSIT
CO., a corporation, P.O. Box 146, Farmer
City, IL 61842. Representative: Dale L
Cox'(same address as applicant).
Transporting (1) chimney assemblies,
pipe, venting, and air conditioners, from
Wichita, KS, to points in the U.S. (except
AK and HI), and (2) materials,
equipment, and supplies used in the
manufacture and distribution of the
commodities named in (1) above (except
commodities in bulk), in the reverse
direction. (Hearing site: Kansas City,
MO or Dallas, TX.)

MC 107295 (Sub-986), filed June 9,
1980>'Applicant: PRE-FAB TRANSIT
CO., a corporation; P.O. Box 146, Farmer
City, IL 61842. Representative: Dale L.
Cox (same address as applicant).
Transporting lumber and wood -
products, from points in AL, to those
points in the U.S. in and east of ND, SD,
NE, KS, OK, and TX. (Hearing site:
Birmingham, AL, or Atlanta, GA.]

MC 107555 (Sub-SF), filed June 6, 1980.
Applicant: CLARENCE ALLEN, JR.,
d.b.a. BROWN'S TRANSFER, 405 Main
St., Ronceverte, WV 24970.
Representative: John M. Friedman, 2930
Putnam, Ave., Hurricane, WV 25526.
"Transporting electronic equipment, and

household goods as defined by the
Commission between points in AL, AZ,
AR, CA, CO, CT, DE, FL, GA, IL, IN, IA,
KS, KY, LA, MD, MA, MI, MS, MO, MT,
NE, NV, NJ, NM, NY, NC, ND, OH, OK,
OR, PA, RI, SC, SD, TN, TX, UT, VT,
VA, WA, WV, WI, WY, and DC.
(Hearing site: Charleston, WV)

MC 110325 (Sub-152F), filed June 5,
1980. Applicant: TRANSCON LINES, a
Corporation, P.O. Box 92220, Los
Angeles, CA 90009. Representative:
Wentworth E. Griffin, Midland Bldg.,
1221 Baltimore ave., Kansas City, MO
64105. Over regular routes, transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment), (1) between junction U.S.
Hwy 75 and Interstate Hwy 10, (at
Houston, TX), and junction Interstate
Hwy 59 and U.S. Hwy 78 (at
Birmingham, AL), from junction U.S.
Hwy 75 and Interstate Hwy 10 over
Interstate Hwy 10 to junction Interstate
Hwy 12, then over Interstate Hwy 12 to
junction Interstate Hwy 59, then over
Interstate Hwy 59 to junction U.S. Hwy
78, and return over the same route, (2)
between junction Interstate Hwy 59 and
U.S. Hwy 78 and junction of Interstate
Hwy 24 and U.S. Hwy 27 (at
Chattanooga, TN), from Junction
Interstate Hwy 59 and U.S. Hwy 78 over
Interstate Hwy 59 to junction Interstate
Uwy 24, then over Interstate Hwy 24 to
junction U.S. Hwy 27, and return over
the same route, (3) between junction
Interstate Hwy 24, and U.S. Hwy 27 and
junction Interstate Hwy 81 and U.S.
Hwy 11-W (near Bristol, VA), from
junction Interstate Hwy 24 and U.S.
Hwy 27 over Interstate Hwy 24 to
junction Interstate Hwy 75, then over
Interstate Hwy 75 to junction Interstate
Hwy 40, then over Interstate Hwy 75 to
junction Interstate Hwy 40, then over
Interstate Hwy 75 to junction Interstate
Hwy 81, then over Interstate Hwy 81 to
junction U.S. Hwy 11-W, and return
over the same route, and (4) between
junction Interstate Hwy 81 and U.S.
Hwy 11-W and junction Interstate Hwy
81 and combined U.S. Hwys 22 and 322
(at Harrisburg, PA), over Interstate Hwy
81, serving no intermediate points and
serving the termini for purposes of
joinder only, as alternate routes, for
operating convenience only, In
connection with applicant's otherwise
authorized regular route operations.
(Hearing site: Los Angeles, CA.)

Noto.-Applicant Intends to tack this
authority with its otherwise authorized
regular-route authority,
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MC 110325 (Sub-153F}, filed June 9,
1980. Applicant: TRANSCON LINE, a
Corporation, P.O. Box 92220, Los
Angeles, CA 90009. Representative:
Wentworth E. Griffin, Midland Bldg.,
1221 Baltimore Ave., Kansas City, MO
64105. Over regular routes, transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission, commodities in bulk
and those requiring special equipment,
betwwen junction Interstate Hwy 55 and
Interstate Hwy 70 at St. Louis, MO and
junction Interstate Hwy 30 and
Interstate Hwy 45 (at Dallas, TX], from
junction Interstate Hwy 55 and
Interstate Highway 70 over Interstate
Hwy 55 to junction Interstate Hwy 40,
then over Interstate Hwy 40 to junction
Interstate Hwy 30, then over Interstate
Hwy 30 to junction Interstate Hwy 45,
and return over the same route, serving
no interstate points, but serving the
termini and junction Interstate Hwy 55
and Interstate Hwy 40 (at Memphis, TN)
for purposes of joinder only, as an
alternate route for operating
convenience only in convenience only in
connection with applicant's otherwise
authorized regular-route operations.
(Hearing site: Los Angeles, CA.)

Note.-Applicant intends to tack this
authority with its otherwise authorized
regular route authority.

MC 112595 (Sub-91F}, filed June 11,
1980. Applicant: FORD BROTHERS,
INC., P.O. Box 727, Ironton, OH 45638.
Representative: Jerry B. Sellman, 50 W.
Broad ST., Columbus, OH 43215.
Transporting liquid chemicals, in bulk,
in tank vehicles, between the facilities
of Union Carbide Corporation, at or near
Charleston, WV, on the one hand, and
on the other, points in AL, CT, DE, FL,
GA, IL, IN, KY, LA, MA, MI, MN, MO,
MS. NH, NJ, NY, OH, PA, RI, TN. VT,
and WI. (Hearing Site: Columbus. OH or
Washington, DC.)

MC 113325 (Sub-136F}, filed June 5,
1980. Applicant: SLAY
TRANSPORTATION CO., INC., 2001
South Seventh Street, St. Louis, MO
63104. Representative: T. M. Tahan,
(same address as applicant).
Transporting commodities in bulk,
between points in the U.S. (except AK
and HI), restricted to traffic originating
at or destined to the facilities used by
Ralston Purina Company. (Hearing Site:
St. Louis, Mo.)

MC 113855 (Sub-513F), filed June 4,
1980. Applicant: INTERNATIONAL
TRANSPORT, INC., 2450 Marion Road
SE, Rochester, MN 55901.
Representative: Michael E. Miller, 502
First National Bank Bldg., Fargo, ND
58126. Transporting lumber and wood

products, from points in WA, ID, MT.
OR, CA, and AZ, to those points in MO
west of U.S. Hwy 65. [Hearing site: St.
Louis, MO, or Chicago, IL)

MC 113974 (Sub-72F), filed May 28,
1980. Applicant: PITSBURGH & NEW
ENGLAND TRUCKING CO., A
Corporation, 211 Washington Ave.,
Dravosburg, PA 15034. Representative:
James D. Porterfield (same address as
applicant). Transporting (1) metal
articles, and (2) equipment, materials
and supplies used in the manufacture or
production of metal articles, between
points in the U.S. (except AK and HI).
(Hearing site: Philadelphia, PA or
Washington, DC.)

MC 114334 (Sub-851F, filed May 19,.
1980. Applicant: BUILDERS
TRANSPORTATION COMPANY. a
Corporation, 3710 Tulane Rd., Memphis,
TN 38116. Representative: Dale
Woodall, 900 Memphis Bank Bldg.,
Memphis, TN 38103. Transporting wire
products, and materials used in the
manufacture of wire products, between
Madill, OK, on the one hand, and, on the
other, points in AR, MO, TN. MS, AL.
KY, IL, IN, IA, and WL (Hearing site:
Memphis, TN.]

MC 118535 (Sub-152F), filed June 5.
1980. Applicant: TIONA TRUCK LINE.,
INC., 102 West Ohio, Butler, MO 64730.
Representative: Jim Tiona, Jr. (same
address as applicant). Transporting (1)
agricultural chemicals, animal and
poultry feed and feed supplements and
(2) materials, equipment and supplies
used in manufacturing and marketing of
the commodities in (1) above (except
liquid commodities in bulk), between
points in AL, AR, AZ, CO. IA, IL, IN. KS.
KY, LA, MI, MN. MO, MS, ND, NE, NM,
OH, OK, SD, TN, TX. WI, and WY.
restricted to traffic originating at or
destined to the facilities of American
Cyanamid Company. (Hearing site:
Kansas City. MO.)

MC 118745 (Sub-26F1, filed May 21,
1980. Applicant: JOHN PFROMMER,
INC., P.O. Box 307, Douglassville. PA
19518. Representataive: Theodore
Polydoroff, Suite 301,1307 Dolley
Madison Boulevard, McLean, VA 22101.
Contract carrier, transporting
overburden and crushed stone. in dump
vehicles, from the facilities of Glasgow,
Inc., in Upper Marion Township and
'Plymouth Township, Montgomery
County, PA, to points in DE, iD, NJ, and
NY, under continuing contract(s) with
Glasgow, Inc. of Glenside, PA. (Hearing
site: Philadelphia, PA.)

Note.-Dual operations may be Involved.
MC 118745 (Sub-28F}, filed May 2,

1980. Applicant: JOHN PFROMER, INC.,
P.O. Box 307, Douglassville, PA 19518.

Representative: Theodore Polydoroff,
Suite 301.1307 Dolley Madison
Boulevard. McLean, VA 22101. Contract
carrier, transporting scrap metal, in
dump vehicles, from points in CT, DE,
MD, NJ. and NY to points in PA, under
continuing contract(s) with Mayer
Pollock Steel Corporation of Pottstown,
PA 19464. (Hearing site: Philadelphia,
PA.)

Note--Dual operations may be involved.
MC 118745 (Sub-29F), filed May 28,

1980. Applicant: JOHN PFROMER, INC..
P.O. Box 307, Douglassville, PA 19518.
Representative: Theodore Polydoroff,
Suite 301,1307 Dolley Madison
Boulevard, McLean, VA 22101. Contract
carrier, transporting (1) slog. sand and
gravel, from the facilities of the Warner
Company, Falls Township, PA, to points
in DE, MD, NJ, and NY, (2) sand and
gravel, from the facilities of New Jersey
Silica Sand Company, (subsidiary of
Warner Company), at Milliville, NJ, to
points in CT, DE, MD, NC, NH. NY, OH,
PA. RI, VA. ,WV. and DC, and (3) lime,
limestone, and limestone products, from
the facilities of the Warner Company, at
or near Devault, PA, to those points in
the U.S. in and east of MN, IA. MO. AR,
and LA (except CT, ME, NC, SC, NY,
and DC), under continuing contract(s)
with the Warner Company, of Bala
Cynwyd, PA. (Hearing site: Philadelphia,
PA.)

Note.-Dual operations may be involved.
MC 119634 (Sub-5211, filed May 19,

1980. Applicant: DICK IRVIN, INC., 218
12th Ave., N. P.O. Box F. Shelby, MT
59474. Representative: Clyde N.
Christey Ks Credit Union Bldg., 1010
Tyler, Suite 110L, Topeka, KS. 66612.
Transporting dry urea, from the facilities
of Cominco American, Inc., at or near
Borger, TX, to points in OK, CO, KS, NE,
WY, and MT. (Hearing site: Kansas City,
MO.)

MC 119955 (Sub-817, filed June 4.1980.
Applicant: RUDOLPH LaBRANCHE,
INC., P.O. Box 23, 394 North Main St.,
West Franklin, NH 03235.
Representative: Raymond P. D'Amante,
246 Loudon Rd., P.O. Box 494, Concord,
NH 03301. Contract carrier, transporting
(1) tools, jigs, machine parts, sating
sand, castings, rods, ingots, forgings,
and casting scrap, and (2) such
commodities as are dealt in or used by
manufacturers of valves, between points
in the U.S. (except AK and HI),under
continuing contract(s) with Watts
Regulator Company, of Lawrence, MA.
(Hearing site: Concord, NH, or Boston,
MA.)

MC 123405 (Sub-81F), filed June 13,
1980. Applicant: FOOD TRANSPORT,
INC., R.D. No. 1, Thomasviile, PA 17364.
Representative: Christian V. Graf. 407 N.
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Front, St., Harrisburg, PA 17101.
Transporting confectionery (in vehicles
equipped with mechanical refrigeration),
from the facilities of Katharine Beecher
Candies at or near Manchester, PA, to
points in the U.S. (except AK and HI).
(Hearing sitei Washington, DC, or
Harrisburg, PA.)

MC 126555 (Sub-79F), filed June 4,
1980. Applicant: UNIVERSAL
TRANSPORT, INC., Box 3000, Rapid
City, SD 57709. Representative: Truman
A. Stockton, Jr., The 1650 Grant St. Bldg.,
Denver, CO 80203. Transporting lumber
and lumber mill products, from points in
ID, MT, OR, and WA to points in CO.
(Hearing site: Denver, CO.)

Note.-Dual operations may be involved.
MC 126555 (Sub-80F), filed June 4,

1980. Applicant: UNIVERSAL
TRANSPORT, INC., Box 3000, Rapid
City, SD 57709. Representative: Truman
A. Stockton, Jr., The 1650 Grant St. Bldg.,
Denver, CO 80203. Transporting (1)
concrete products between points in
MN, ND, MT, WY, IA. NE, CO, and SD
and (2) masonry suppliers from points in
CO to points in WY and MT. (Hearing
site: Rapid City, SC, or Casper, WY.)

Note.-Dual operations may be involved.
MC 134755 (Sub-220F), filed June 10,

1980. Applicant: CHARTER EXPRESS,
INC., P.O. Box 3772, Springfield, MO
65804. Representative: S. Christopher
Wilson (same address as applicant).
Transporting such dommodities as are
used, manufactured or distributed by
manufacturers and distributors of
plastic articles, between Winchester,
VA, on the one hand, and, on the other,
points in MO, KS, NE, IA, IL, AR, OK,
TX, CO, WI, MN, ND, an4 SD. (Hearing
site: Kansas City, MO.)

Note.-Dual operations may be involved.
MC 135524 (Sub-43F), filed August 30,

1979, previously noticed in the
T4Federal Register issue of March 5,
1980, and May 1,1980. Applicant: G. F.
TRUCKING CO., P.O. Box 229,1028'
West Rayen Ave., Youngstown, OH
44501. Representative: George Fedorisin,
914 Salts Springs Rd., Youngstown, OH
44509. Transporting doors, doorskins,
and lumber, from Mobile, AL, Tupelo,.
MS, and Cameron, TX, to those points in
the United States in and east of MT,
WY, UT, and AZ. (Hearing site:
Columbus, OH, or Phoenix, AZ.)

Note.-This republication indicates the
correct destinations.

MC 136605 (Sub-154F), filed May 12,
1980. Applicant: DAVIS TRANSPORT,'
INC,, P.O. Box 8058, Missoula, MT 59807.
Representative: Allen P. Felton (same
address as applicant). Transporting
aluminum and aluminum products, from

'the facilities used by Aluminum

Company of America in CA, to points in
WA. OR, IA. KS, and TX. (Hearing site:
Pittsburgh, PA.)

MC 140665 (Sub-109F), filed June 4,
1980. Applicant: PRIME, INC., Route 1,
Box 115-B, Urbana, MO 65767.
Representative: Clayton Geer, P.O. Box
786, Ravenna, OH 44266. Transporting
(1) meat, meatproducts, andmeat by-
products, and articles distributed by
meat-packinghouses as described in
Sections A and C of Appendix I to the
report in Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 and 766
(except hides and commodities in bulk],
from Mason City, Britt, and Sioux City,
IA, St. Paul, Mankato, Worthington, and
Fairmont, MN, Omaha, Madison, and
Fremont, NE, St. Joseph and Kansas
City, MO, and Huron, SD, to points in
AZ, CA, CO, ID, MT, NV, NM, OR, UT,
WA. and WY, (2) frozen foods, and
materials and supplies used in the
production and marketing of frozen
foods, from Monroe, Eau Clair, Portage,
and Green Bay, WI, to the destinations
in (1) above, and (3) dairy products,
from points in WI, to the destinations in
(1) above. (Hearing site: Washington,
DC, or San Francisco, CA.)

MC 141804 (Sub-423F), filed May 12,
1980..Applicant: WESTERN EXPRESS,
division of Interstate Rental, Inc., P.O.
Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant).
Transporting general commodities
(except foodstuffs requiring
refrigeration, meats, packinghouse
products, and commodities used by
packinghouses, as described in
Appendix I to the report in Description
in Motor Carier Certificates, 61 M.C.C.'
209 and 766, articles of unusual value,
classes A and B explosives, household
goods as defined by the Commission,
commodities in bulk, and those requiring
special equipment), from points in CA to
points in NC, SC, GA, and FL, and those
points in the U.S. in and west of ND, SD,
NE, KS, OK, and TX (except AK, HI, and
CA), restricted to traffic having a prior
or subsequent movement by water and
restricted further to traffic originating at
the facilities used by Arthur J. Fritz &
Co. (Hearing site: Los Angeles, CA.)

MC 141804 (Sub-430F, filed May 22,
1980. Applicant: WESTERN EXPRESS,
division-of Interstate Rental, Inc., P.O.
Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant).
Transporting drilling mud, drilling mud
compounds, and drilling mud additives,
in containers, between*Houston, TX,
and Garden City, LA, on the one hand,
and, on the other, points in CA, MI, FL,

'OR, RI, and WA. (Hearing site: Los
Angeles, CAJ

MC 142935 (Sub-16F), filed May 19,
1980. Applicant: PLASTIC EXPRESS, a
corporation, 2999 La Jolla St., Anaheim,
CA 92633. Representative: Richard C,
Cello, 2300 Camino del Sol, Fullerton,
CA 92633. Transporting general
commodities (except those of unusual
value, classes A'and B explosives,
household goods as defined by the
Commission, commodities In bulk, and
those requiring special equipment),
between those points in the U.S. In and
west of MT, WY, CO, OK, and TX,
restricted to traffic originating at or
destined to the facilities used by the
Ralston Purina Company. (Hearing alto;
Los Angeles, CA.)

MC 144715 (Sub-12F), filed June 9,
1980. Applicant: ANDERSON & WEBB
TRUCKING CO., INC., P.O. Box 1523,
542 West Independence Blvd., Mt. Airy,
NC 27030. Representative: Eric
Meierhoefer, Suite 423,1511 K St., NW,
Washington, DC 20005. Transporting
synthetic twine and cord, and materials
and supplies used in the manufacture
and distribution of synthetic twine and
cord (except commodities in bulk),
between Mt. Airy, NC, on the one hand,
and, on the other, points in the U.S.
(except AK and HI). (Hearing site:
Charlotte, NC.)

MC 145315 (Sub-3F), filed June 10,
1980. Applicant: CHARLES LINCOLN
VICKERS, d.b.a. C. 0. VICKERS
TRANSFER, Route 2, Albemarle, NC
28001. Representative: Charles Lincoln
Vickers (same address as applicant).
Transporting fertilizer and fertilizer
materials, in bulk, in dump vehicle,
between points in NC, SC, GA, VA, TN,
and KY. (Hearing site: Charlotte, NC.)

MC 146494 (Sub-2F), filed June 9, 1980.
Applicant: BILL JACKSON RIG
COMPANY, INC., 1813 S.E. 25th St.,
Oklahoma City, OK 73143.
Representative: Paul Ross Jackson
(same address as applicant).
Transporting (1) oilfield equipment and
supplies, (2) iron and steel articles, and
(3) commodities which because of size
or weight require the use of special
equipment, between points in OK and
TX, (Hearing site: Oklahoma City or
Tulsa, OK.)

MC 147315 (Sub-4F), filed June 3, 1980.
Applicant: TRIWAYS, INC., 2455 East
27th St., Los Angeles, CA 90058,
Representative: William Davidson
(same address as applicant). Contract
carrier, transporting such commodities
as are dealt in by retail department
stores, from Los Angeles, CA, to Salt
Lake City, UT, under continuing ,
contract(s) with Sears, Roebuck & Co.,
of Los Angeles, CA. Conditiom The
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person or persons who appear to be
engaged in common control-of applicant
and another regulated carrier must
either file an application for approval of
common control under 49 U.S.C. § 11343,
or submit an affidavit indicating why
such approval is unnecessary. (Hearing
site: L6s Angeles, CA.)

MC 149165 (Sub-2F), filed June 4,1980.
Applicant: DAYTON VALLEY BUS
LINES, INC., 6224 Janice P1., Dayton, OH
45414. Representative: David A. Turano,
100 E. Broad St., Columbus, OH 43215.
Transporting passengers and their
baggage, in the same vehicle with
passengers, in special and charter
operations, beginning and ending at
points in Auglaize, Butler, Clark,
Clermont, Darke, Greene, Hamilton,
Warren, Mercer, Miami, Montgomery,
Preble, and Shelby Counties, OH, and
extending to points in the U.S. (including
AK, but excluding HI. (Hearing site:
Dayton, OH.)

MC 150145 (Sub-IF), filed June 9,1980.
Applicant: RALPH L NORTON, P.O.
Box 27, Route 15, Jericho, VT 05465.
Representative: W. Norman Charles,
P.O. Box 724, Glens Falls, NY 12801.
Transportingpaper, and materials,
equipment, and supplies used in the
manufacture of paper, between Gilman,
VT, on the one hand, and, on the other,
points in AL, CT, DE, FL, GA, IL, IN, KY,
MD, MA, MI, NJ, NY, NC, OH, PA, RI,
SC, TN, VA, WV, and DC. (Hearing site:
Montpelier, VT, or Plattsburgh, NY.)

Note.-Dual operations may be involved.

[Volume No. 2691
Decided. June 30, 1980.
By the Commission, Review Board Number

2, Members Chandler, Eaton, and Liberman.
MC 475 (Sub-6F], filed June 23,1980.

Applicant: WYMORE TRANSFER CO.,
a corporation, P.O. Box 448, Oregon
City, OR 97045. Representative: Earle V.
White, 2400 S.W. Fourth Avenue;
Portland, OR 97201. Transporting potato
starch, in bags; and potato preparations,
in bags or cartons, from those points in
ID in and south of Fremont, Clark,
Lemhi, Valley, and Adams Counties, to
Longview, WA, and Portland, OR.
(Hearing site: Portland, OR.)

MC 2484 (Sub-56F), filed June 23,1980.
Applicant: E & L TRANSPORT
COMPANY, a corporation, 23420 Ford
Road, Dearborn Heights, MI 48127.
Representative: Eugene C. Ewald, 100
West Long Lake Road, Suite 102,
Bloomfield Hills, MI 48013. Transporting
motor vehicles,'in secondary
movements, in truckaway service, from
(1) Elkhart, IN, to points in the U.S.
(except AK and HI); and (2) from
Cassopolis, MI, to points in the U.S.
(except AK and HI),restricted to traffic

having a prior movement from the
facilities of the Ford Motor Company.
(Hearing site: Detroit, MI.)

MC 60014 (Sub-191F), filed June 16,
1980. Applicant AERO TRUCKING,
INC., P.O. Box 308, Monroeville, PA
15146. Representative: A. Charles Tell,
100 E. Broad St., Columbus, OH 43215.
Transporting lumber and lumber
products, from points in CA. NV, OR,
WA, ID, and MT, to those points in the
U.S. in and east of ND, SD, NE, KS, OK.
and TX. (Hearing site: Washington, DC.)

MC 69024 (Sub-4F, filed June 9,1980.
Applicant: H. B. RUSSELL TRUCK
SERVICE, INC., 104 Orange St., Red
Bud, IL 62278. Representative: Gale H.
Stellhorn (same address as applicant).
Transporting (1) heat exchangers, and
equalizers for air, gas or liquids; (2)
equipment for heating, cooling,
conditioning, humidifying,
dehumidifying, and moving of air, gas or
liquids; and (3) materials, equipment
and supplies used in the manufacture,
distribution, installation, or operation of
those items named in (1) and (2) above
(except commodities in bulk and those
requiring the use of special equipment),
between the facilities of The Singer
Company Climate Control Div., at or
near Red Bud, IL, on the one hand, and,
on the other, points in the U.S. (except
AK and HI). (Hearing site: St. Louis, MO,
or Springfield, IL)

MC 85934 (Sub-12F), filed June 23,
1980. Applicant MICHIGAN
TRANSPORTATION COMPANY, a
corporation, 3601 Wyoming, P.O. Box
248, Dearborn, MI 48120. Representative:
Edwin M. Snyder, 22375 Haggerty Road,
P.O. Box 400, Northville, MI 48167.
Transporting liquid commodities, in
bulk, in tank vehicles, from the facilities
of the Neatsfoot Oil Refineries Corp., at
or near Philadelphia, PA, to points in,
CT, CA, IL, IN, ME, MA. MI, MO, NH,
NJ, NY, NC, OH, PA, RI, SC, 'TX, VT,
WV, and WI. (Hearing site: Chicago, IL,
or Washington, DC.)

MC 96165 (Sub-16F), filed June 13,
1980. Applicant: T. DEL FARNO
TRUCKING CO., a corporation, 30
Lockbridge Street, Pawtucket, RI 02800.
Representative: Wesley S. Chused, 15
Court Square, Boston, MA 02108.
Transporting (1) iron and steel aricle.,
between points in RI, on the one hand,
and, on the other, those points in the
U.S. in and east of WI, IL, KY, TN, MS,
and LA; (2) steelpiling, (a) between Old
Bridge, NJ, on the one hand, and, on the
other, points in CT, ME, MA, NH, NY,
and VT; and (b) from Bridgeport, CT, to
points in CT, ME, MA, NH, and VT; and
(3) pile driving equipment and pars and
accessories for pile driving equipment
between Old Bridge, NJ, and Pawtucket,

RI, on the one hand, and, on the other,
points in CT, ME, MA, NH, NY. RI, and
VT. (Hearing site: Providence, RI, or
Boston, A)

MC 106674 (Sub-492F), filed June 11,
1980. Applicant: SCHILIf MOTOR
LINES. INC., P.O. Box 123, Remington,
IN 47977. Representative: Jerry L.
Johnson (same address as applicant).
Transporting (1) iron and steel aricles,
and furniture parts, and materials and
supplies used in the manufacture and
distribution of the commodities in (1)
above, between points in the U.S.,
(except AK and HI), restricted to the
transportation of traffic originating at or
destined to the facilities of Leggett &
Platt, Inc. (Hearing site: Chicago, IM, or
Indianapolis, IN.)

MC 106674 (Sub-493F), filed June 16,
1980. Applicant- SCHILLI MOTOR
LINES, INC., P.O. Box 123, Remington,
IN 47977. Representative: Jerry L
Johnson (same address as applicant].
Transporting plywood, plywood wall
paneling, and composition board, from
the facilities of Plywood Panels, Inc., at
or near Norfolk, VA, to points in IN, IL
MI, OL PA, CT, MD, NJ, WV, and DE.
(Hearing site: Chicago, IL, or
Indianapolis, IN.)

MC 107295 (Sub-988F), filed June 17,
1980. Applicant: PRE-FAB TRANSIT
CO., a corporation, P.O. Box 146, Farmer
City, IL 61842. Representative: Dale L.
Cox (same address as applicant].
Transporting (1) building andinsulaig
materials, pipe, pipe fittings, and
couplings, and (2) materials, equipmen4
and supplies (except commodities in
bulk) used in the manufacture or
distribution of the commodities in (1)
above, between points in the U.S.
(except AK and HI), restricted to traffic
originating at or destined to the facilities
used by CertainTeed Corporation.
(Hearing site: Washington, DC.)

MC 107515 (Sub-13719, filed June 13,
1980. Applicant: REFRIGERATED
TRANSPORT CO., INC., P.O. Box 308,
Forest Park, GA 30050. Representative:
Alan E. Serby, 3390 Peachtree Road NE,
5th Floor-Lenox Towers South,
Atlanta, GA 30326. Transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment)
between points in the U.S. (except AK
and HI), restrict to the transportation of
traffic originating at or destined to the
facilities used by Minnesota Mining and
Manufacturing Company or its
subsidiaries. (Hearing site: St. Paul,
M4N.)

Note-Dual operations may be involved.
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MC.107515 (Sub-1372FJ, filed June 20,
1980. Applicant: REFRIGERATED
TRANSPORT CO., INC., P.O. Box 308,
Forest Park, GA 30050. Representative:
Alan E. Serby, 3390 Peachtree Road NE.,
5th Floor-Lenox Towers SoUth,
Atlanta, GA 30326. Transporting
petroleum products, and paints, (except
commodities in bulk), in packages and
containers, from facilities of Mobil Oil
Corporation, at or near Beaumont, TX,
to points in AL, AR, CA, GA, IL, KS, 14,
MA, MI, MN, MO, NE, NJ, NY, NM, OH,
PA, TX, OK, and WI. (Hearing site:
Dallas, TX.)

Note.-Dual operations may be involved.
MC 113434 (Sub-156F3, filed May 28,

1980. Applicant: GRA-BELL TRUCK -
LINE, INC., A5253 144th Avenue,
Holland, MI 49423. Representative:
Willielmina Boersma, 1600 First Federal
Building, Detroit, MI 48226. Transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission , and commodities
requiring-special equipment), between
points In IL, IN, IA, KY, MD, MI, MN,
MO, NJ, NY, OH, PA, TN, VA, WV, WI,
and DC, restricted to traffic originating
at or destined to the facilities used by
Ralston Purina Co. (Hearing site:
Chicago, IL, or Detroit, MI.)

MC 114284 (Sub-95F3, fied June 23,
1980. Applicant: FOX-SMYTHE
TRANSPORTATION CO., a corporation
P.O. Box 82307, Oklahoma City, OK
73108. Representative: John E. Jandera,
P.O. Box 1979, Topeka, KS 66601.
Transporting foodstuffs, between the
facilities used by Geo. A. Homel & Co.,
at (a) Oklahoma City, OK; (b) Austin,
MN; (c) Fremont, NE; and (d) Ottumwa
and Ft. Dodge, IA, restricted to traffic-
originating at and destined to the above-
named points. (Hearing site: Oklahoma
City, OK.)

MC 117384 (Sub-8F), filed June 16,
1980. Applicant: PAUL E. DAVIDSON,
MAHLON E. DAVIDSON, AND
HAROLD DAVIDSON, d.b.a.
DAVIDSON BROTHERS, R.D. No. 3,.
Bellefonte, PA 16823. Representative: J.
Bruce Walter, 410 North Third Street,
Harrisburg, PA 17108. Transporting (1)
limestone products, and (2) matrials,
equipment, and supplies used in the
productidn, storage and distribution of
limestone products, between points in
Centre County, PA, on the one hand,
and, on the other, those points in the
U.S. in and east of WI, IL, KY, TN, MS,
and LA, restricted to the transportation
of traffic originating at the indicated

",origin of and destined to the indicated
destinations. (Hearing site: Harrisburg.
PA, or Washington. DC.)

MC 129845 (Sub-83F), filed June 23,
1980. Applicant: SMEESTER BROS.,
INC., 1330 South Jackson Street, Iron
Mountain, MI 49801. Representative:
John M. Nader, 1600 Citizens Plaza,
Louisville, KY 40202. Transporting (i)'
iron and steel articles and iron ferrous
metal alloys, and (2) mining, ore milling
or smelting equipmen materials, and
supplies (except commodities in bulk
and those which because of size or
weight require the use of special ,
equipment), between the facilities of "
Lake Shore, Inc., at Kingsford,
Marquette and Negaunee, MI, on the one
hand, and, on the other, points in AZ,
CA, IA, IL, IN, MN, NC, NM, OH, OR,
PA, WA, and WI. (Hearing site: Chicago,
IL, or Milwaukee, WIJ

MC 133194 (Sub-21F), filed June 13,
1980. Applicant: WOODLINE MOTOR
FREIGHT, INC., Airport Rd., P.O. Box
1047, Russellville, AR 72801.. •
Representative: Scotty D. Douthit, Sr.
(same address as applicant). Over
regular routes, transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the'
Commission, commodities in bulk, and
those requiring special equipment), (1)
between Little Rock, AR, and Freeport,
TX, serving the intermediate points of
Dallas and Houston, TX, and the off
route point of Fort Worth, TX, from
Little Rock, over Interstate Hwy 30 to
Dallas, TX, then over Interstate Hwy 45
to Houston, then.over U.S. Hwy 288 to
Freeport and return over the same route,
and (2) between Memphis, TN, and
Little Rock. AR, serving no intermediate
points in AR, over Interstate Hwy 40.
(Hearing site: Little Rock, AR, or
Memphis, TN.)

Note.-Applicant intends to tack the above
rights with each other and its existing
authority. Applicant also intends to interline
with other carriers at Springdale, Harrison,
Ft. Smith, Little Rock, AR, Memphis, IN,
Freeport, Dallas, Fort Worth, and Houston,
TX.

MC 134064 (Sub-44F), filed June 20,
1980. Applicant: INTERSTATE
TRANSPORT, INC., 1600 Highway 129
South, Gainesville, GA 305.01.
Representative: Charles M. Williams,
350 Capitol Life Center, 1600 Sherman
Stieet, Denver, CO 80203. Transporting
(1) such commodities as are dealt in by
nursery and horticulture supply stores
(except commodities in bulk), and (2)
materials, equipment, and supplies used
in the manufacture and distribution of
the commodities named in (1) above,
(except commodities in bulk], between
the facilities of Stim-U-Plant, Inc., at or
near (a) Columbua, OH, (b) Atlanta, GA,
(c) Dallas, TX, (d) Victory Gardens, NJ,
(e) Lenexa, KS, and (f) Milwaukee, WI,

on the one hand, and, on the other,
points in theU.S. (except AK and HI).
(Hearing site: Columbus, OH, or Atlanta,
GA.)

MC 134855 (Sub-7F), filed June 17,
1980. Applicant: GEORGE A. LaBAGH,
713 North St., Middletown, NY 10940.
Representative: Joseph T. Bambrick, Jr.,
P.O. Box 216, Douglasville, PA 19518.
Transporting (1)fruit juices and fruit
drinks (except frozen, or in bulk); and
(2) materials, equipment, and supplies
used in the packaging, and distribution
of the commodities in (1) above,
between Middletown, NY, on the one
hand, and, on the other, points In ME,
NH, VT, MA, RI, CT, NY, NJ, PA, DE,
MD, VA, GA, NC, SC, FL, AL, MS, LA,
NT, KY, WV, OH, IN, IL, MI, WI, MN,
TX, KS, MO, and DC. (Hearing site:
Middletown, NYJ

MC 135524 (Sub-139F), filed June 10,
1980. Applicant: G. F. TRUCKING
COMPANY, a corporation, P.O. Box 229,
1028 West Rayen Avenue, Youngstown,
OH 44510. Representative: George
Fedorisin, 914 Salt Springs Road,
Youngstown, OH 44509. Transporting (1)
lumber, particleboard, composition
board, poles, piling, pallets, timbers,
crossties, and wallboard, and (2)
materials, equipment and supplies used
in the manufacture and distribution of
the commodities in (1) above (except
commodities in bulk), between points In
AL, AR, FL, GA, IL, IN, IA, KS, KY, LA,
MI, MN, MO, NC, NE, NY, OH, OK, PA,
SC, IN, TX, VA, WV, and WI. (Hearing
site: Tampa, FL.)

MC 135524 (Sub-140F), filed June 0,
1980. Applicant: G. F. TRUCKING
COMPANY, a corporation, P.O. Box 229,
1028 West Rayen Avenue, Youngstown,
OH 44510. Representative: George
Fedorisin, 914 Salt Springs Road,
Youngstown, OH 44509. Transporting (1)
fencing, and t2) supplies and materials
used in the installation of fencing,
between Alpena, Gladstone, and
Stephenson, MI, on the one hand, and,
on the other, points in the U.S. (except
AK and HI). (Hearing site: Tampa, FL.),

MC 135524 (Sub-141F), filed June 20,
1980. Applicant: G. F. TRUCKING
COMPANY, a corporation, P.O. Box 229,
1028 West Rayen Avenue, Youngstown,
OH 44501. Representative: George
Fedorisin, 914 Salt Springs Road,
Youngstown, OH 44509. Transporting (1)
wheels, wheel parts, and accessories for
wheels, and (2) materials, equipment,
and supplies used in the manufacture
and d istfibution of wheels, between
points in Los Angeles and Orange
Counties, CA, on the one hand, and, on
the other, points in the U.S. (except AK
and HI). (Hearin? site: Tampa, FL)

I I
1524A88



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Notices

MC 135524 (Sub-142F), filed June 20,
1980. Applicant: G. F. TRUCKING
COMPANY, a corporation, P.O. Box 229,
1028 West Rayen Ave., Youngstown, OH
44501. Representative: George Fedorisin,
914 Salt Springs Rd., Youngstown, OH
44509. Transporting (1) log homes,
lumber and lumber products, metal and
metal products, and (2) materials,
equipment, and supplies used in the
manufacture and distribution of the
commodities in (1) above, between
points in NC, on the one hand, and, on
the other, points in the U.S. (except AK
and HI). (Hearing site: Tampa, FL.)

MC 135524 (Sub-143F), filed June 20,
1980. Applicant G. F. TRUCKING
COMPANY, a corporation, P.O. Box 229,
1028 West Rayen Avenue, Youngstown,
OH 44501. Representative: George
Fedorisin, 914 Salt Springs Road,
Youngstown, OH 44509. Transporting (1)
drilling fluids and drilling mud, and (2)
drilling fluid and drilling mud
ingredients, between points in AR, CO,
FL, IA. IL, IN, KS, KY, MN, MO, MT. NC,
ND, NE, NJ, NM, NV, NY, OH, OK, PA,
SD, TN, TX, UT, WA, WI, WV, and WY.
(Hearing site: Tampa, FL.)

MC 135524 (Sub-144F), filed June 20,
1980. Applicant: G. F. TRUCKING
COMPANY, a corporation, P.O. Box 229,
1028 West Rayen Avenue, Youngstown,
OH 44501. Representative: George
Fedorisin, 914 Salt Springs Road,
Youngstown, OH 44509. Transporting (1)
brick and clay products, and (2)
materials, supplies, and equipment used
in the manufacture and distribution of
the commodities in (1) above, (a)
between points in GA, NC, SC, and VA,
on the one hand, and, on the other,
points in CT, DE, IL, IN, KY, MA, MD,
MI, NJ, NY, OH, PA. RI, and WV, and
(b) between Flemington, NJ, on the one
hand, and, on the other, points in CT, IL.
IN, KY, MA. MI, NY, OH, PA. and RL
(Hearing site: Tampa, FL.)

MC 135524 (Sub-145F), filed June 23,
1980. Applicant: G. F. TRUCKING
COMPANY, a corporation, P.O. Box 229,
1028 West Rayen Avenue, Youngstown,
OH 44501. Representative: George
Fedorisin, 914 Salt Springs Road,
Youngstown, OH 44509. Transporting (1)
plastic, plasti products, rubber, and
rubber products, and (2) materials,
supplies and equipment used in the
manufacture and distribution of the
commodities in (1] above (except
commodities in bulk), between Grand
Prairie, TX, on the one hand, and, on the
other, points in the U.S. (except AK and
HI. (Hearing site: Tampa, FL)

MC 135684 (Sub-103F), filed June 24,
1980. Applicant: BASS
TRANSPORTATION CO., INC., P.O.
Box 391, Flemington. NJ 08822.

Representative: Herbert Alan Dubin, 818
Connecticut Avenue NW., Washington,
DC 20006. Transporting (1) chemicals,
plastics, paints, and oils, and (2)
materials, equipment, and supplies used
in the manufacture and distribution of
the commodities in (1) above, between
points in the U.S. (except AK and HI).
(Hearing site: Washington, DC.)

MC 135895 (Sub-104F), filed June 16,
1980. Applicant: B & R DRAYAGE, INC.,
P.O. Box 8534, Battlefield Station,
Jackson, MS 39204. Representative:
Douglas C. Wynn, P.O. Box 1295,
Greenville, MS 38701. Transporting (1)
chemicals, toilet preparations, shampoo,
soap, and such commodities as are dealt
in by department, grocery and hardware
stores (except foodstuffs, meat, and
commodities in bulk), and (2) materials
and supplies used in the manufacture of
the commodities described in (1) above,
(except commodities in bulk), between
the facilities of American Cyanamid
Company, at or near Jackson, MS, on the
one hand, and, on the other, points in
FL, OK, and TX. (Hearing site: Jackson,
MS, or Houston, TX.)

MC 135895 (Sub-105F), filed June 16,
1980. Applicant B & R DRAYAGE, INC.,
P.O. Box 8534, Battlefield Station,
Jackson, MS 39204. Representative:
Douglas C. Wynn, P.O. Box 1295,
Greenville, MS 38701. Transporting (1)
non-electric reflective traffic control
products, and glass abrasive products
(except commodities in bulk and those
requiring special equipment), and (2)
equipment materials, and supplies used
in the manufacture and distribution of
the commodities in (1) above, between
the facilities of Cataphote Division,
Ferro Corporation, at or near Flowood,
MS, on the one hand, and, on the other,
those points in the U.S. in and east of
ND, SD, NE, CO, and NM. (Hearing site:
Jackson, MS.)

MC 136315 (Sub-133F), filed June 17,
1980. Applicant OLEN BURRAGE
TRUCKING, INC., Route 9, Box 28,
Philadelphia, MS 39350. Representative:
Fred W. Johnson, Jr., P.O Box 22807,
Jackson, MS 39205. Transporting (1)
paper, paper products, and wood pulp,
from the facilities of Weyerhaeuser
Company, at or near Trinity, MS, to
points in the U.S. (except AK and HI);
and (2) equipment, materials, and
supplies used in the manufacture, and
distribution of the commodities named
in (1) above (except commodities in
bulk, in tank vehicles), in the reverse
direction. (Hearing site: Jackson. MS, or
Washington, DC.)

Note--Dual operations may be involved.
MC 138415 (Sub-22F), filed June 24,

1980. Applicant: TRAILER EXPRESS,
INC., Box No. 327, Topeka. IN 48571.

Representative: Michael M. Yoder, Box
No. 157, Topeka, IN 46571. Contract
carrier, transporting (1) mobile homes,
from the facilities of Redman Homes,
Inc.. at Topeka, IN, to points in OH. WV,
KY, WI, MI, IL, MO, and PA; and (2)
materials used in the manufacture of
mobile homes, from points in GA. NC,
MN, and IA, to the facilities in (1) above,
under continuing contract(s) in (1) and
(2) with Redman Homes, Inc. (Hearing
site: Indianapolis, IN, or Chicago. IL)

MC 140484 (Sub-0F], filed June 13,
1980. Applicant: LESTER COGGINS
TRUCKING, INC., P.O. Box 69, Fort
Myers, FL 33902. Representative: Frank
T. Day (same address as applicant].
Transporting foodstuffs. from points in
IL, IA, KS, MI. MN, NE. TIN, TX. and WI,
to points in Collier and Lee Counties, FL
(Hearing site: Tampa, FL. or
Washington, DC.)

MC 140484 (Sub-8W), filed June 23,
1980. Applicant: LESTER COGGINS
TRUCKING, INC., P.O. Box 69, Fort
Myers, FL 33902. Representative: Frank
T. Day (same address as applicant].
Transporting meats, meat products, and
meat by-products, dairy products, and
articles distributed by meat
packinghouses, as described in Sections
A. B. and C of Appendix I to the report
in Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 and 766
(except hides and commodities in bulk),
from the facilities of Swift & Company,
at (a) points within the Chicago
Commercial Zone, and (b) at or near
Rochelle and East St. Louis, IL, to points
in ,i. NJ, NY, OH, and PA. (Hearing
site: Chicago, IL or Washington. DC.)

MC 140635 (Sub-29F), filed June 24,
1980. Applicant- ADAMS LINES, INC.,
2619 "N" St., Omahp, NE 68107.
Representative: John L. Hornung (same
address as applicant). Transporting (1)
gloss and glass products, from the
facilities of General Glass International
Corp., at or near (a) Jeannette, PA. (b)
South Kearny NJ, and (c) Clarksburg,
WV, to those points in the U.S. in and
west of WI. IL, MO, AR, and LA. and
those points in IN in the Chicago
Commercial Zone; and from Kingsport,
TN, to points IL, and WI, and those
points in IN in the Chicago Commercial
Zone; and (2) meats, meatproducts,
meat by-products, and articles
distributed by meat packinghouses as
described in Sections A and C of
Appendix Ito the report in Descriptions
in Motor Carrier Certificates, 61 M.C.C.
209 and 766 (except hides and
commodities in bulk, in tank vehicles),
from the facilities of Spencer Foods, Ini.,
at or near Oakland, IA, to points in Cr,
DE. ME, MD, MA. NH, NJ, NY, OL PA,
RI, VT, WV, and DC; and from Fort
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Dodge, IA, to points in OH. (Hearing
site: Omaha, NE.)

MC 141385 (Sub-7F), filed May 30,
1980. Applicant PENNER FEED &
SUPPLY, INC., Inman, KS 67546.
Representative: Robert B. Pepper, 168
Woodbridge Ave., Highland Park. NJ
08904. Contract carrier, transporting
plastic and plastic products, (1) from
points in LA and NJ to McPherson, KS,
and (2) from McPherson, KS, to points in
the U.S. (except AK and HI), and
materials, supplies, and equipment used
in the manufacture and sale of plastic
and plastic products (except
commodities in bulk), in the reverse
direction, under continuing contract(s)
with Vanguard Plastics, Inc., of
McPlierson, KS. (Hearing site: Topeka,
KS.)

MC 141804 (Sub-455F), filed June 23,
1980. Applicant WESTERN EXPRESS,
division of INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant).
Transporting computers and parts and
accessories used in the manufacture and
maintenance of computers, between
Rlchardson, TX, Charlotte, NC, and
Sudbury, MA, and points in GA, on'the
one hand, and, on the other, points in
the U.S. (except AK and HI), restricted
to traffic originating at or destined to the
facilities of Apple Computer, Inc.
(Hearing site: Los Angeles, CA.)

MC 142064 (Sub-3F), filed June 13,
1960. Applicant. CAROLINA CARPET
CARRIERS, INC., P.O. Box 6,
Williamston, SC 29697. Representative:
Mitchell King, Jr., P.O. Box 1628,
Greenville, SC 29602. Contract carrier,
Transporting floor coverings, materials
and supplies used in the installation,
manufacture, packaging, and sale of
floor coverings, and.yam, (1) from the
facilities of Bigelow-Sanford, Inc., at
points in GA and SC to those points in
the U.S. in and west of MN, IA, MO, AR,
and LA (except AK and HI); and (2)
between the facilities of Bigelow-
Sanford, Inc., at points in GA and SC,
under continuing contract(s) with
Bigelow-Sanford, Inc. (Hearing site:
Columbia, SC.)

MC 144054 (Sub-13F),'filed June 23,
1980. Applicant. BILL LITrLEFIELD
TRUCKING, INC., 775 E. Vilas Road,
Medford, OR 97210. Representative:
Larry D. Knox, 600 Hubbell Building.
Des Moines, IA 50309. Transporting (1)
horticultural implements, (2) plastic
articles, and (3)'insecticides, plant
foods, and fertilizer, from Des Moines,
IA, Duluth, MN, and Newton, IA, to
those points in the U.S. in and west of
ND, SD, NE, KS, MO, OK, and TX

(except AK and HI). (Hearing site: Des
Moines, IA, or Medford, OR.)

MC 145574 (Sub-3F1, filed June 17,
1980. Applicant: RUSS'S MOTOR
SERVICE, INC., 5070 West Lake Street,
Melrose Park, IL 60160. Representative:
Albert A. Andrin, 180 North La Salle
Street, Chicago, IL 60601. Transporting
wire, screws, rivets, and fasteners,
between Chicago, IL, on the one hand,
and, on the other, Frankfort, ML
(Hearing site: Chicago, IL.)

MC 145695 (Sub-4F), filed June 24,
1980. Applicant MAZCO SYSTEMS,
INC., 200 Route 17 South, Mahwah, NJ
0743.0. Representative: Roy A. Jacobs,
550 Mamaroneck Avenue, Harrison, NY
10528. Contract carrier, Transporting
refined copper between New Haven,
CT, and New York, NY, on the one hand,
and, on the other, those points in the
U.S. and east of ND, SD, NE, KS, OK,
and TX, under continuing contract(s)
with Cerro Sales Corp. of New York.
NY, (Hearing site: New York, NY.)

MC 145904 (Sub-32F), filed June 23,
1980. Applicant: SOUTH WEST
LEASING, INC., P.O. Box 15Z, -
Warterloo; IA 50704. Representative.
Roger D. Herman (same address as
applicant). Transporting such
commodities as are dealt in by grocery
stores (except commodities in bulk),
from the facilities used by Hunt-Wesson
Foods, Inc., at Shakopee, MN, to points
in IA, restricted to traffic originating at
the named origin and destined to the
named State. (Hearing site: Chicago, IL,
or Washington, DC.)

MC 146964 (Sub-111F, filed June 9,
1980. Applicant RELIABLE TRUCK
LINES, INC., 1451 Spabn Ave., York, PA
17403. Representative: Michael Valencik
(same address as applicant).
Transporting margarine, shortening and
peanut butter, from the facilities of
Sunnyland Refining Co., Inc., at or dear
Birmingham, AL, to points in CT, DE, FL,
GA, MA. MD, ME, NH, N, NY, PA, VA,
VT, and DC. (Hearing site: Washington,
DC, or Harrisburg, PA.)

MC 147585 (Sub-6F}, filed June 25,
1980. Applicant. DICK WELLER, INC.,
Shoham Road, P.O. Box 313, Warehouse
Point, CT 06088. Representative: Gerald
A. Jos 10ff 80 State Street, Hartford, CT
06103. Transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment), from
the fdbilities of Charter Oak Shippers
Cooperative Association, Inc., at Berlin,
CT, to points in GA, FL, TX, IL, MN, CA,
MI, OH, and PA. (Hearing site: Hartford,
CT, or Boston, MA.)

MC 148135 (Sub-2F), filed Juno 10,
1980. Applicant: C. C. CASTOR, 64
Dandridge Ct., Antioch, CA 94509.
Representative: Thomas M. Loughran,
100 Bush St., 21th Floor, San Francisco,
CA 94104. Contract carrier, transporting
gypsum wallboard, from Sigurd, UT, to
Elk Grove, CA, under continuing
contract(s) with Capp Homes, a divlsln
of Evans Products, of Elk Grove, CA.
(Hearing site: San Francisco, CA.)

MC 148485 (Sub-3F), filed June 10,
1980. Applicant: EARL P. SMITH, d.b.a,
Smith Cartage Company, 104 South Vine
Avenue, Marshfleld, WI 54449.
Representative: James A. Spiegel, Oldo
Towne Office Park, 6425 Odana Road,
Madison, WI 53719. Contract carrier,
transporting clay, in containers, from
Ochlocknee, GA, to points in IL. IA, MI.
MN, ND, SD, and WI, under continuing
contract(s) with Oil-Dri Corporation.
(Hearing site: Madison, WI.)

MC 149244 (Sub-2F1, filed June 23,
1980. Applicant: PEAKE, INC., P.O. Box
855, Des Moines, IA 50304.
Representative: E. Check (same address
as applicant). Transporting cement, from
Rapid City, SD, to points in NE. (Hearing
site: Omaha, NE, or Des Moines, IA.)

MC 150884F, filed May 23,1980.
Applicant: FROZEN
TRANSPORTATION, INC., 11 Taft
Road, P.O. Box 384, Totowa, NJ 0751k,
Representative: Martin Sack, Jr., 1754
Gulf Life Tower, Jacksonville, FL 32207,
Contract carrier, transporting foodstuffs
(except commodities in bulk), between,
the facilities of Swift & Company, at
Totowa, NJ, on the one hand, and, on the
other, points in CT, DE, ME, MD, MA,
NH, NJ, NY, OH, PA, RI, VT, VA, and
WV, under continuing contract(s) with
Swift andCompany. (Hearing site:
Chicago, IL.)

MC 151074F, filed June 16, 1980.
Applicant: LA MONTANA MOVING &
STORAGE INC., 1976 Crotona Parkway,
Bronx, NY 10460. Representative: John L.
Alfano, 550 Mamaroneck Avenue,
Harrison, NY 10528. Transporting
household goods, as defined by the
Commission, between New York, NY, on
the one hand, and, on the other, points
in CT, NJ, and NY, restricted to traffic
having a prior or subsequent movement
by water or air. (Hearing site: Now York,
NY.)

[Volume No. 277]
Decided: July 8,1980
By the Commisslon, Review.
Board Number 2, Members Chandler,

Liberman and Eaton.
MC 13134 (Sub-94F), filed June 10,

1980. Applicant: GRANT TRUCKING,
INC., P.O. Box 256, Oak Hill, OH 45650,
Representative: Joe Haydon (same
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address as applicant). Transporting
general commodities (except those of
unusual value, classes A and B
explosives, and household goods as
defined by the Commission), between
those points in the U.S. in and east of
ND, SD, NE, CO, OK, and TX, restricted
to traffic originating at or destined to
facilities of C-E Industrial Products
Group Division of Combustion
Engineering, Inc. (Hearing site:
Columbus, OH, or Philadelphia, PA.)

MC 30114 (Sub-10F], filed June 16,
1980. Applicant MOLA TRUCKING,
INC., d.b.a Mitchko Trucking, 650 Myrtle
Ave., Boonton, NJ 07005. Representative:
George A. Olsen, P.O. Box 357,
Gladstone, NJ 07934. Transporting
chemicals, and materials, equipmen4
and supplies used in the manufacture
and sale of chemicals (except
commodities in bulk), between Kearny,
Harrison, Booton, and Middlesex, NJ. on
the one hand, and, on the other, points
in IN, MA, MD, NJ, TN, NY, PA, CT, ME,
VT, NH, OH, IL, VA, WV, DE, NC, and
DC. (Hearing site: New York, NY, or
Washington, DC.)

MC 39395 (Sub-F', filed September
17,1979. Applicant: NEHALEM VALLEY
MOTOR FREIGHT, INC., P.O. Box
10304, Portland, OR 97210.
Representative: Curtis E. McCracken
(same address as applicant). Over
regular routes, transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment) (1)
between Astoria, OR, and Oysterville,
WA: from Astoria over U.S. Hwy 101 to
junction WA Hwy 103, then over WA
Hwy 103 to Oysterville and return over
the same route, serving all intermediate
points, and (2) between Astoria, OR,
and Naselle, WA: from Astoria over U.S.
Hwy 101 to junction WA Hwy 401 then
over WA Hwy 401 to Naselle, and return
over the same route, serving all
intermediate pofints.

.Note-Applicant intends to tack with
existing authority.
Passenger

MC 60325 (Sub-10F), filed April 25,
1979, previously noticed in the FR issue
of January 17, 1980. Applicant:
JEFFERSON LINES, INC., 1206 Currie
Ave., Minneapolis, MN 55403.
Representative: Elvin S. Douglas, Jr.,
P.O. Box 280,117 South Lexington,
Harrisonville, MO 64701. Transporting
passengers and their baggage, in the
same vehicle with passengers, in special
operations, beginning and ending at
points in (a) Hennepin, Scott, Dakota,
Rice, Steel, Freeborn, Washington,

LeSueur, Blue Earth, Sibley, Nicollet,
Fairbault, Olmstead, and Goodhue
Counties, MN; (b) Worth, Cerro Gordo,
Franklin, Wright, Hamilton, Story, Polk,
Warren, Madison, Clarke, Decatur,
Mitchell, Floyd, Bremer, Black Hawk,
Butler, Hardin, Linn, and Benton
Counties, IA; (c) Harrison, Daviess,
Caldwell, Clinton, Clay, Jackson, Cass,
Bates, Vernon, Barton, Jasper, Newton,
McDonald, Greene, Worth, Mercer,
Grundy, Gentry, Ray, Platte, Lafayette,
Dade, Cear and DeKalb Counties, MO;
and (d) Benton, Washington, Crawford,
Sebastion, Scott, Polk, Sevier, Little
River, Miller, Pulaski, Perry, Yell, and
Logan Counties, AR. (e) Bowie Country,
TX; and extending to points in the
United States (including AK but
excluding HI).

Note-This application correct the
territorial description. b

MC 85934 (Sub-116F), filed March 28,
1980. Applicant MICHIGAN
TRANSPORTATION COMPANY, A
Corporation, 3001 Wyoming, P.O. Box
248, Dearborn, MI 48120. Representative:
Edwin M. Snyder, 22375 Haggerty Road,
P.O. Box 400, Northville, MI 48167.
Transporting tractors and tractor
attachments; snow blowers, and snow
blower attachments between -
Milwaukee, WI on the one hand, and, on
the other, points in the U.S. (except AK
and HI).

MC 85934 (Sub-123F), filed June 16,
1980. Applicant: MICHIGAN
TRANSPORTATION COMPANY, A
Corporation, 3601 Wyoming, P.O. Box
248, Northville, MI 48167.
Representative: Edwin M. Snyder, 22375
Haggerty Road, P.O. Box 400, Northville,
MI 48167. Transporting chemicals, in
bulk, in tank vehicles, from the facilities
of Petrochem Services, Inc., at or near
Lemont, IL, to points in IN, IA, KY, LA.
MI, MN, MO, NJ, OH. PA, TN, TX, and
WL (Hearing site; Chicago, IL, or
Washington, DC.)

MC 94285 (Sub-355F), filed June 20,
1980. Applicant: BONNEY MOTOR
EXPRESS, INC., P.O. Box 305-Route
460 West, Windsor, VA 23487.
Representative: Clyde W. Carver, P.O.
Box 720434, Atlanta, GA 30328.
Transporting general commodities
(except commodities in bulk) between
points in the U.S. (except AK and HI),
restricted to traffic originating at or
destined to the facilities of Union Camp
Corporation. Condition: To the extent
any certificate issued in this proceeding
authorizes the transportation of classes
A and B explosives, it shall be limited in
point of time to a period expiring five
years from its date of issue. (Hearing
site: Atlanta, GA, or Washington, DC.)

MC 94265 (Sub-356F), filed June 16,
1980. Applicant- BONNEY MOTOR
EXPRESS, INC., P.O. Box 305, Route 460
West, Windsor. VA 23487.
Representative: Clyde W. Carver, P.O.
Box 720434, Atlanta, GA 30328.
Transporting meats andmeat products
andmeat byproducts as described in
Section A of Appendix I to the report in
Descriptions in Motor Carrier
Certificates, 61 MCCC. 209 and 766, from
Smithfield, VA, to points in AL, FL, GA,
NC, SC, NY, NJ, NH. ME, DE, PA. MD,
MS. LA. and TX. (Hearing site: Atlanta,
GA, or Washington, DC.)

MC 96324 (Sub-42F), filed June 13,
1980. Applicant: GENERAL DELIVERY,
INC., P.O. Box 1816, Fairmont, WV.
26554. Representative: Mel P. Booker, Jr..
110 S. Columbus St., Alexandria, VA
22314. Transporting can ends, metal
containers, and equipment, materials
and supplies used in the manufacture
and distribution of can ends and metal
containers, between those points in the
U.S. in and east of MN. IA, MO, AR, and
LA. (Hearing site: Pittsburgh. PA. or
Washington, DC.)

MC 107295 (Sub-9871), filed June 23,
1980. Applicant PRE-FAB TRANSIT
CO., a Corporation. P.O. Box 146,
Farmer City, IL 61842. Representative:
Dale L Cox (same address as applicant).
Transporting plastic pipe and fittings
and accessories for plastic pipe, from
Broken Arrow, OK, to points in the U.S.
(except AK and HI]. (Hearing site:
Kansas City, MO.)

MC 10O34 (Sub-8F', filed June 11,
1980. Applicant TRAILER CONVOYS,
INC., 1248 Highway 31, Jeffersonville, IN
47130. Representative: Donald W. Smith,
P.O. Box 40248, Indianapolis, IN 46240.
Contract carrier, transporting trailers
and trailer chassis, between points in
the U.S. (except AK and HI), restricted
to traffic originating at or destined to the
facilities used by the contracting
shippers named below and their
subsidiaries, under continuing
contract(s] with Polar Tank Trailers,
Inc., Brenner Tank, Inc., Transportation
Equipment Corp., Phelan Manufacturing
Co., and Blackburn Trailer & Equipment
Sales, Inc. (Hearing site: Washington,
DC.)

MC 116544 (Sub-213F), filed June 16,
1980. Applicant: ALTRUK FREIGHT
SYSTEMS INC., 1703 Embarcadero
Road, Palo Alto, CA 94303.
Representative: Richard G. Lougee, P.O.
Box 10061, Palo Alto, CA 943o3.
Transporting such commodities as are
dealt in by grocery and food business
houses. (except commodities in bulk, in
tank vehicles), from the facilities of
Colgate-Palmolive Company at
Berkeley, CA. to points in AZ, OR, and

52491



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Notices

WA, restricted to traffic originating at
the named facilities and destined to the
indicated States. (Hearing site: San"
Francisco, CA, or Washington, DC.)

MC 116544 (Sub-214F), filed June 16,
1980. Applicant: ALTRUK FREIGHT
SYSTEMS INC., 1703 Embarcadero
Roid, Palo Alto, CA 94303.
Representative: Richard G. Lougee, P.O.
Box 10061, Palo Alto, CA 94303.
Transporting meats, meat products and
meat byproducts, and articles
distributed by meat-packing houses, as
described in Sections A and C of
Appendix I to the report in Descriptions
in Motor Carrier Certificates, 61 MCC
209 and 766 (except hides and
commodities in bulk), from the facilities
of Swift & Company at Chicago,
Rochelle, and St. Charles, IL, to points in
CT, DE, ME, MD, MA, NH, NJ, NY, PA,
RI, VT, VA, WV, and DC. (Hearing site:
San Francisco, CA, or Chicago, IL.)

MC 117384 (Sub-7F), filed June 13,
. 1980. Applicant: DAVIDSON
BROTHERS, a partnership, R.D. No. 3,
Bellefonte, PA 16823. Representative: J.
Bruce Walter, P.O. Box 1146,410 North
Third St., Harrisburg, PA 17108s
Transporting (1) electrical equipment,
iron and steel articles, machinery,
machine parts, and tools, and (2)
materials, equipment and supplies used
in the manufacture and distribution of
the commodities in (1) above, between
the facilities of Sutton Engineering
Company, at Spring Township, Centre
County, PA, on the one hand, and, on
the other, points in the U.S. (except AK
and HI). (Hearing site: Harrisburg, PA,
or Washington, DC.)

MC 126555 (Sub-81FJ, filed June 16,
1980. Applicant:-U-IVFRSAL
TRANSPORT, INC., Box 3000, Rapid
City, SD 57709. Representative: Truman
A. Stockton, Jr., The 1650 Grant St. Bldg.,
Denver, CO 80203. Transporting beer,
carbonated beverages, bar supplies, and
bar accessories, from points in the U.S.
(except AK, HI, and SD) to Rapid City,
SD. (Hearing site: Rapid City, SD.)

Note.-Dual operations may be involved.
MC 127625 (Sub-38F), filed June 16,

1980. Applicant: SANTEE CEMENT
CARRIERS, INC., P.O. Box 638, Holly
Hill, SC 29059. Representative: Frank B.
Hand, Jr., Box C, Berryville, VA 22611.
Transporting (1) lumber, and (2) building
and construction board, from points in
SC, to Georgetown and Charleston, SC.
(Hearing site: Columbia, SC, or
Washington, DC.)

MC 13194 (Sub-16F), filed March 25,
1980. Applicant: WOODLINE MOTOR
FREIGHT, INC., Airport Rd., P.O. Box
1047, Russellville, AR 72801.
Representative: Scotty D. Douthit, Sr.

(same address as applicant).
Transporting rough forgings, iron and
steel pipe fittings, iron, steel, and seats,
(except commodities in bulk, and those
requiring special equipment), between
the facilities of Ladish Company at or
near (a) Russellville, AR, and (b)
Houston, TX.

MC 133565 (Sub-20F), filed March 24,
1980. Applicant: TRUE TRANSPORT,
INC., 15 Stockton St., Newark, NJ 07101.
Representative: Caries J. Williams, 1815
Front St., Scotch Plains, NJ a7076.
Transporting (1) general commodities
[except those of unusual value, classes"
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment), and (2) empty
containers, trailers, and trailer chassis,
between points in CT, MA, MD, NJ, NH,
NY, PA, RI, and VA, restricted in (1)
above to traffic having a prior or
subsequent movement by water.

Note.-Applicant intends to tack this
authority with its existing authority at New
York. NY, to provide service between the
points named above, on the one hand, and.
on the other, points in DE.

MC 134224 (Sub-16F), filed Jine 19,
1980. Applicant HAUSER TRUCKING
CORP., P.O. Box 241, Cobleskill, NY
12043. Representative: Neil D. Breslin,
600 Broadway, Albany, NY
12207.Transporting (1) molding sand,
from points in Albany County, NY, to
p6ints in OH, WV, VA, MD, and DE; (2)
coke and pig iron, from points in Erie
and Niagara Counties, NY, to points in
ME, VT, NH, MA, CT, and RI; and (3)
coal, from points in PA, to points in
Albany County, NY; and (4) aggregates,
from points in Albany County, NY, to
points in MD. (Hearing site: Albany,
NY.)

MC 136285 (Sub-36F), filed June 16,
1980. Applicant: SOUTHERN
INTERMODAL LOGISTICS, INC., P.O.
Box 1375, Thomasville, GA 31792.
Representative: William P. Jackson, Jr.,.
3426 N. Washington Boulevard, P.O. Box
1240, Arlington, VA 22210. Transporting
(1) general commodities (except those of
unusual value, classes A and B
explosives, commodities in bulk,
commodities requiring special
equipment, household goods as defined
by the Commission, and motor vehicles),
and (2) containers, trailers and trailer
chassis, between Wilmington and
Morehead City, NC, on the one hand,
and, on the other, points in NC, SC, VA.
WV, TN, AL, FL, and GA, restricted in
(1) to traffic having an imme.diately prior
or subsequent movement by water.
(Hearing site: Atlanta, GA, or
Washington, DC.)

MC 138714 (Sub-6F), filed June 13,
1980. Applicant: VIRGINIA
TRANSPORTATION, INC., Box 20449,
Richmond, VA 23261. Representative:
Eric Meierhoefer, Suite 423, 1511 K
Street NW., Washington, DC 20005.
Contract carrier, transporting general'
commodities (except those of unusual
value, commodities in bulk, classes A
and B explosives, household goods as
defined by the Commission, and
commodities requiring special
equipment), between Richmond and
Ashland, VA, on the one hand, and, on
the other, points in FL and MI, restricted
to traffic originating at or destined to the
facilities of Best Products Company,
Inc., under continuing contract(s) with
Best Products Company, Inc, Condition:
The person or persons who appear to be
engaged in common control of applicant
and another regulated carrier must
either file an application for approval of
common control under 49 U.S.C, 11343,
or submit an affidavit indicating why
such approval is unnecessary.

Note -Dual operations may be Involved.
MC 140294 (Sub-13F), filed May 0,

1980. Applicant: GENERAL FREIGHTS,
INC., P.O. Box 1946, Middleburg Pike;
Hagerstown, MD 21740. Representative:
Edward N. Button, 580 Northern Ave.,
Hagerstown, MD 21740. Transporting (1)
printed matter, and (2) materials and
supplies used in the manufacture and
distribution of printed matter (except
commodities in bulk), between the
fabilities of Regency Greetings, Inc,, at
or near Waynesboro, PA, and
Hagerstown, MID,

Note.-Applicant intends to tack tiUs
authority with its existing authority at
Hagerstown, MD. to provide service to
Washington, D.C, and Baltimore, MD.

MC 140615 (Sub-54F), filed November
16, 1979, previously noticed in the FR of
March 27,1980. Applicant, DAIRYLAND
TRANSPORT,,INC., P.O. Box 1116,
Wisconsin Rapids, WI 54494.
Representative: Dennis C. Brown (samo
address as applicant). Transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission, commodities In
bulk, and those requiring special
equipment], from Chicago, IL,
Philadelphia, PA, and Hoboken, NJ, to
those points in the United States in and
east of ND, SD, NE, CO, OK, and TX.

Note.-This republication delet& a
restriction. (Hearing site: Philadelphia, PA.)

MC 140665 (Sub-11iF), filed June 24,
1980. Applicant: PRIME, INC., Route 1,
Box 115-B, Urbana, MO 65767.
Representative: Clayton Geer, P.O. Box
786; Ravenna, OH 44266, Transporting
salad dressings (except frozen and in
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bulk), from the facilities of Swiss Chalet
Food Products Co., at or near Wichita,
KS, to Fredericksburg, VA, Atlanta, GA,
and Orlando, FL.

MC 141804 (Sub-400F), filed March 31,
1980. Applicant WESTERN EXPRESS,
DIVISION OF INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant)
Transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, frozen foods, and
commodities requiring special
equipment), between points in the U.S.
(except AK and HI), restricted to traffic
originating at or destined to the facilities
of Reichhold Chemicals, Inc.

MC 141804 (Sub-446F), filed June 12,
1980. Applicant: WESTERN EXPRESS,
DIVISION OF INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant).
Transporting motor vehicle parts and
motor vehicle accessories, between
points in the U.S. [except AK and I-H.)

MC 141804 (Sub-447F), filed June 12,
1980. Applicant WESTERN EXPRESS,
DIVISION OF INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant.)
Transporting paper, from Dallas, TX, to
points in-CA, restricted to traffic
originating at the facilities of Texas
Stock Tab, Inc.

MC 141804 (Sub-448F), filed June 16,
1980. Applicant WESTERN EXPRESS,
DIVISION OF INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant).
Transporting (1) glass articles, (2)
materials and supplies used in the
manufacture and distribution of the
commodities in (1) above, and (3) rigid
polypropylene sheets, from the facilities
of PPG Industries, Fiberglass Division at
or near Lexington and Shelby, NC, to
points in AZ, CA, ID, IN, MI, MT, NV,
OR, and WA, restricted to traffic
originating at the named facilities.

MC 141804 (Sub-449F), filed June 16,
1980. Applicant: WESTERN EXPRESS,
DIVISION OF INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant].
Transporting such commodities as are
dealt in or used by book stores, between
points in the U.S. (except AK and HI),
restricted to traffic originating at or
destined to the facilities of B. Dalton
Book Seller. (Hearing site: Los Angeles,
CA.]

MC 141804 (Sub-450F), filed June 16,
1980. Applicant- WESTERN EXPRESS,
DIVISION OF INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffinan
(same address as applicant).
Transporting flour, flour products and
equipment, materials, and supplies used
in the manufacture and sale of flour and
flour products, between Kent, WA, on
the one hand, and, on the other, points
in the U.S. (except AK and HI),
restricted to traffic originating at or
destined to the facilities of Continental
Mills, Inc. (Hearing site: Los Angeles,
CA.)

MC 141804 (Sub-451F), filed June 23,
-1980. Applicant* WESTERN EXPRESS,
DIVISION OF INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffmnan
(same address as applicant).
Transporting (1) electric refrigeration
units and parts and accessories for
refrigeration units, between points in
GA, on the one hand, and, on the other,
points in the U.S. (except AK and HI).
(Hearing site: Los Angeles, CA.)

MC 141804 (Sub-452F), filed June 25,
1980. Applicant- WESTERN EXPRESS,
DIVISION OF INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman,
(same address as applicant).
Transporting non-powered kitchen hand
tools and security hardware, between
Los Angeles, CA, Chicago and Franklin
Park, IL, Canton, Massillon and
Byesville, OH, Locke Mills, ME,
Holyoke, MA, and Lancaster, PA. on the
one hand, and, on the other, points in
the U.S. (except AK and HI), restricted
(1) to traffic originating at or destined to
the facilities of Ekco Housewares
Corporation, and (2) against traffic
moving from Chicago, IL, to those points
in the U.S. in and east of ND, SD, NE,
KS, OK, and TX. (Hearing site: Los
Angeles, CA.)

MC 141804 (Sub-453F), filed June 25,
1980. Applicant WESTERN EXPRESS,
DIVISION OF INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant).
Transporting sewing articles, between
points in GA. on the one hand, and, on
the other, points in the U.S. (except AK
and HI). (Hearing site: Los Angeles, CA.)

MC 142485 (Sub.8F), filed June 24,
1980. Applicant KENDRICK MOTOR
FREIGHT, INC. (FORMERLY
KENDRICK MOVING & STORAGE,
INC.), P.O. Box 209, Lebanon, OH 45036.
Representative: James M. Burtch, 100 E.
Broad St., Columbus, OH
43215.Transporting (1) mattresses,
upholstered or stuffed furniture, batting,

padding, frames, springs, andmolds; (2)
equipment, materials and supplies used
in the manufacture or distribuftn of the
commodities in (a) between the facilities
of Stems & Foster Co., at or near
Lockland and Mason, OH, on the one
hand, and, on the other, points in WI
and (b)between the facilities of Stems &
Foster Co., at or near Pontotoc, MS, on
the one hand. and, on the other, points
in AR, IL, IN, KY, MI, MO, NY. OIL PA.
TN, WI, and WV; and (3) equipment,
materials and supplies used in the
manufacture or distribution of the
commodities in (1) above, from points in
AR, IL, IN, KY, MI, MS. MO, NY, PA.
TN, and WV, to the facilities of Sterns &
Foster Co., at or near Lockland and
Mason, OH. (Hearing site: Columbus,
OH.)

Note.-Dual operations may be involved.
MC 142715 (Sub-102F), filed May 30,

1980. Applicant- LENERTZ, INC, P.O.
Box 479, South St. Paul, MN 55075.
Representative: K. 0. Petrick (same
address as applicant). Transporting
building materials, equipment, and
supplies (except commodities in bulk,
and commodities requiring special
equipment), between Plymouth, MN, on
the one hand, and, on the other, those
points in the US. in and east of ND, SD,
NE, CO. OK, and TX. (Hearing site: St.
Paul, MN.)

MC 142715 (Sub-103F). filed June 13,
1980. Applicant- LENERTZ INC., P.O.
Box 479, South SL Paul, MN 55075.
Representative: K. 0. Petrick (same -
address as applicant). Transporting (1)
metal products, and (2) materials,
equipment, and supplies used in the
manufacture and distribution of metal
products (except commodities in bulk),
between Minneapolis, MN, on the one
hand, and on the other, points in the U.S.
in and east of ND, SD, NE, CO. OK and
TX, restricted to traffic originating at or
destined to the facilities of DeBourgh
Mfg. Co., at Minneapolis, NN. (Hearing
site: St. Paul, MN.)

MC 142715 (Sub-104F), filed June 13,
1980. Applicant- LENERTZ, INC.. P.O.
Box 479, South St. Paul, MN 55075.
Representative: K. 0. Petrick (same
address as applicant). Transporting (1)
clothing, and (2) materials, equipment,
and supplies used in the gale and
distribution of clothing, between
Minneapolis, MN, on the one hand, and,
on the other, those points in the U.S. in
and east of ND, SD, NE. CO. OK, and
TX. (Hearing site: St. Paul MN.)

MC 142715 (Sub-105F). filed June 13,
1980. Applicant: LENERTZ, INC., P.O.
Box 479, South St. Paul, MN 55075.
Representative: K. 0. Petrick (same
address as applicant). Transporting (1)
foodstuffs, and (2) materials and
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supplies used in the manufacture and
distribution of foodstuffs (except
commodities in bulk), between
Minneapolis, MN, and Cincinnati, OH,
on the one hand, and, on the other, those
points in the U.S, in and east of ND, SD,
NE, KS, CO, OK, and TX. (Hearing site:
St. Paul, MN.)

MC f42715 (Sub-106F), filed June 13,
1980. Applicant: LENERTZ, INC., P.O.
Box 479, South St. Paul, MN 55075.
Representative: K. 0. Petrick (same
address as applicant). Transporting (1)
metals and metal products, and (2)
equipment, materials, and supplies used
in the manufacture and distribution of
metals and metal products (except
commodities in bulk, and those requiring
special equipment), between those
points in the U.S. in and east of ND, SD,
NE, KS, CO, OK, and TX. (Hearing site:
St. Paul, MN.)

MC 142765 (Sub-10F), filed June 13,
1980. Applicant: AMERICAN
TRANSPORTATION, INC., 797 Amity
Rd., Bethany, CT 06460. Representative:
Harold G. Hermly, Jr., 110 S. Columbus
St, Alexandria, VA 22314. Contract
carrier, transporting such commodities
as are dealt in by bakeries, between
Baltimore, MD, and Clifton, NJ, under
continuing contract(s) with Silber's
Bakery, Inc., of Baltimore, MD. (Hearing
site: Washington, DC, or New York, NY.)
, MC 142835 (Sub-71), filed June 24,

1980. Applicant- CARSON MOTOR
LINES, INC., P.O. Box 337, Auburndale,
FL 33823. Representative: A. Charles
Tell, 100 E. Broad St. Columbus, OH
43215. Transporting bakery products
from the facilities of Nabisco, Inc., at
Richmond, VA, to points in CT, FL, ME,
MA, NH, NJ, NY, PA, RI, and VT.
(Hearing site: Washington, DC.)

MC 144574 (Sub-SF), filed May 21,
1980. Applicant: RUSSELL TRANSFER
COMPANY; INC., P.O. Box 829,
Washington, GA 30673. Representative:
Frank D. Hall, Suite 713, 3384 Peachtree
Rd. NE., Atlanta, GA 30326.
Transporting wood residuals, from
Washington, GA, to points in
Charleston, County, SC. (Hearing site:
Atlanta, GA.)

Note.-Dual operations may be involved.
MC 142994 (Sib-10F), filed June 20,

1980. Applicant: VIRGINIA COURIER
SERVICE, INC., P.O. Box 287,
Harrisonburg, VA 22801. Representative:
Chester A. Zyblut, 366 Executive
Building, 1030 Fifteenth St., NW.,
Washington, DC 20005. Transporting
general commodities (except
commodities in bulk, classes A and B
explosives, household goods as defined
by the Commission, and commodities
requiring special equipment), between

points in Augusta, Rockingham, and
Page Counties, VA, and Hardy, Grant,
and Pendleton Counties, WV. (Hearing
site: Harrisonburg, VA.)

MC 145544 (Sub-7F), filed June 19,
1980. Applicant: W. & M., INC., P.O. Box
2237, East Chicago, IN 46312.
Represbntative: Joseph Winter, 29 South
LaSalle Street, Chicago, IL 60603.
Contract carrier, transporting (1) air
moving cottrol equipment, and (2)
materials, equipment, and supplies used
in the manufacture of air moving control
equipment, between Niles, MI, on the
one hand, and, on the other, points in
the U.S. (except AK and HI), under
continuing-contract(s) with GardenCity
Fan & Blower Co., of Niles, ML (Hearing
site: Chicago, IL.)

MC 145974 (Sub-9F), filed June 19,
1980. Applicant: HIDATCO, INC., P.O.
Box 356, New Town, ND 58763.
Representative: Richard P. Anderson,
502 First National Baik Bldg., Fargo, ND
58126. Contract carrier, transporting
lumber and wood products, from points
in WA,.OR, ID, MT, and CA, to points in
MD, SD, MN, and WY, under continuing
contract(s) with Louisiana Pacific.
(Hearing site: Minneapolis, MN.]

MC L-46015 (Sub-10F), filed June 13,
1980. Applicant: MUMMA FREIGHT
LINES, INC., 6495 Carlisle Pike,
Mechanicsburg, PA 17055.
Representative: E. J. Mumma, Jr. (same
address as applicant). Contract carrier,
transporting glass, from the facilitibs of
Lamilite, Inc., at Saratoga Springs, NY,
on the one hand, and, on the other,
points in the U.S. (except AK and HI),
under continuing contract(s) with
Lamilite, Inc., of Saratoga Springs, NY.
(Hearing site: Philadelphia, PA, or
Washington, DC.)

MC 147264 (Sub-6F), filed June 19,
1980. Applicant: JAT EXPRESS, INC.,
4002 N. Rosewood, Muncie, IN 47302.
Representative: James C. Hardman, 33
N. LaSalle St., Chicago, IL 60602.
Transporting bananas and commodities
otherwise exempt from economic
regulation under 49 U.S.C. 10526(a)(6),
when transported in mixed loads with
bananas, from Mobile, AL, to points in
OH, IN, IL, MI, KY, MO, KS, and WI.
(Hearing site: Chicago, IL.)

MC 147724 (Sub-iF), filed Junie 4, 1980.
Applicant- TYRONE SCHULZ, d.b.a. TY
SCHULZ TRUCKING, Rt 1, Box 221,
lone, CA 95640. Representative: Robert
G. Harrison, 4299 James Drive, Carson
City, NV 89691. Contract carrier,
transporting refractories, brick, crude
clay and equipment, materials, and
supplies used in the manufacture, -
distribution and installation of
refractories, brick and crude clay, (1)
between Pittsburg, CA, and the facilities

of C. E. Cast Industrial Products and
Interpace Corp., in Amador County, CA,
on the one hand, and, on the other,
Carson City, NV, and points in CA, OR,
and WA, and (2) in foreign commerce
only, between Pittsburg, CA, and the
facilities of C. E. Cast Industrial
Products and Interpace Corp., in
Amador County, CA, under continulng
contract(s) with C. E. Cast Industrial
Productsand Interpace Corp.

MC 148604 (Sub-3F), filed June 13,
1980.-Applicant: FALCON MOTOR
TRANSPORT, INC., 1250 Kelly Avenue,
Akron, OH 44308. Representative: Paul
A. Englehart (same address as
applicant). Transporting, (1) soap and
cleaning compounds, fuel oil
conditioners, ice control compounds,
specialty cleaners and chemicals,
automotive cleaners and waxes, fuel oil
additives, and household deodorants
and disinf6ctants (except commodities
in bulk); and (2) materials, equippient,
and supplies used in the manufacture
and distribution of the commodities In
(1) above (except commodities in bulk),
between those points in the U.S. east of
ND, SD, WY, CO, and NM, restricted to
traffic originating at or destined to
facilities of Mhlco Products, Inc.
(Hearing site: Columbus or Akron, OH.)

Note.-Duel operations may be involved,
MC 148874 (Sub-M, filed May 7, 190.

Applicant: PROFICIENT FOOD CO.,
17872 Cartwright Rd., Irvine, CA 92705,
Representative: Floyd L. Farano, 2555 E.
.Chapman Ave., Suite 415, Fullerton, CA
92631. Contract carrier, transporting
such commodities as are dealt In or
used by donut houses, from points in
NM, CO, NE, IA, MO, TN, KS, OK, AR,
LA, MS, CA, and IL, to Arlington, TX,
restricted to traffic originating at and
destined to facilities used by Winchell's
Donut Houses, under continuing
contract(s) with Winchell's Donut
Houses. Conditions: (1) Applicant must
conduct for-hire transportation activities
and other business activities
independently and maintain separate
records for each. (2) the person or
persons who appear to be engaged In
common control of applicant and
another regulated carrier must either file
an application for approval of common
control under 49 U.S.C 11343, or submit
an affidavit indicating why such
approval is unnecessary. (Hearing site:
Los Angeles, CA; Dallas, TX,)

MC 149105 (Sub-2F), filed June 20,
1980. Applicant: BAYOU STATE
TRUCKING, INC., 639 S. Rendon Street,
Suite 303, New Orleans, LA 70119.
Representative: Brian S. Stem, 2425
Wilson Boulevard, Suite 307, Arlington,
VA 22201. Transporting (1) canned
foodstuffs and canned animal foods,
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from the facilities of Campbell Soup
Company at or near Paris, TX. to points
in AR, LA, and MS, and (2) frozen
foodstoff, from the facilities of
Campbell Soup Company at or near
Fayetteville and Springdale, AR, to
points in AR, LA, and MS. (Hearing site:
Camden, NJ; Washington, DC.]

Note.-Dual operations may be involved.

MC 14935 (Sub-IF), filed March 24,
1980. Applicant: C. MAXWELL
TRUCKING COMPANY, 9108 Reeds Dr.,
Overland Park, KS 66206.
Representative: John C. Picardy (same
address as applicant). Contract carrier,
transporting (1) lubricatig oils, greases,
carbon, gum and sludge-removing
compounds, automotive filters, valves
and valve parts, fender covers, brake
fluids compressor oils, and antifreeze
engine coolants, and (2) materials,
equipment, and supplies used in the
manufacture of the commodities named
in (1) above, from the facilities of STP
Corp.. at (a] Chicago, IL, (b) Evansville,
IN, (c) Dallas, TX., and (d) Kansas City,
KS, to points in IL, KS, MO, IN, OK, TX,
NM, CA, WAand OR. under continuing
contract(s) with STP Corporation, of
Fort Lauderdale, FL.

MC 149305 (Sub-2F], filed June 20,
1980. Applicant: REBEL EXPRESS, INC.,
Route 1, Box 66, Dry Prong, LA 71423.
Representative: Gerald F. Nugent, Sr.
(same address as applicant). Contract
carrier, transporting valves from the
facilities of Dresser Industrial Valve &
Instruments, at or near Alexandria, LA,
to points in AR, AL, FL, GA, MS. OK,
TN, and TX, under continuing
contract(s) with Dresser Industries, of
Alexandria, IA.-

MC 150315 (Sub-IF, filed June 10,
1980. Applicant: SCOTT BROTHERS
BUS SERVICE, INC., 233 Sands Street,
Brooklyn, NY 11201. Representative:
Larsh-B. Mewhinney, 555 Madison
Avenue, New York, NY 10022.
Transporting passengers and their
baggage, in the same vehicle with
passengers; in round-trip charter
operations beginning and ending at New
York, NY, and extending to points in the
U.S. (except AK and HI). (Hearing site:
New York NY.]

MC 150924F, filed June 23,1980.
Applicant: HAROLD M. LAMM. d.b.a.
HML COMPANY, 6107 Malibu Drive,
Raleigh, NC 27603. Representative:
Ralph McDonald, P.O. Box 2246, Raleigh,
NC 27602. Contact carrier, transporting
fabrics and yam, between points in NC,
SC, and GA. under continuing
contract(s) with Know-How Knits, Inc.,
of Belmont, NC. (Hearing site: Raleigh,
NC.)

MC 151004F, filed June 9,1980.
Applicant- WARNACO TRUCKING
CORP., 350 Lafayette Street. Bridgeport,
CT 06602 Representative: William J.
Meuser 86 Cherry Street, P.O. Box 507,
Milford, CT 06460. Transporting
Clothing (except on hangers), piece
goods, feathers, boots, shoes, garment
hangers, pulpboard, sewing machines,
and textile machinery; between points
in AL, AZ, AR, CA. CT, CO, DE. FL, GA,
ID, IL IN, ILA. KS, KY, LA. ME, MD, MA.
MI, MN, MS, MO, NE, NV, NIL NJ, NM,
NY, NC, OH, OK, OR. PA. IlL SC, TN,
TX, UT, VT. VA, WA. WV, and WL
(Hearing site: New York, NY, or
Hartford, CT.)

MC 151005F, filed June 9,1980.
Applicant: MOTOR CARGO, INC., 12872
Brady, Redford, MI 48239.
Representative: William B. Elmer, 21635
East Nine Mile Road, St. Clair Shores,
MI 4800. Transporting general
commodities (except classes A and B
explosives, commodities in bulk,
household goods as defined by the
Commission, and commodities requiring
the use of special equipment), between
the facilities of Detrex Chemical
Industries, Inc., at or near Detroit, ML on
the one hand, and. on the other, those
points in the U.S. in and east of MN, IA,
MO, AR, and LA. (Hearing site: Detroit.
MI.)

MC 151015F, filed June 24,1980.
Applicant: DON SWART TRUCKING,
INC., P.O. Box 49, Route 2, Wellsburg,
WV 26070. Representative: Stephen J.
Habash, 100 E. Broad St., Columbus, OH
43215. Contract carrier, transporting (1)
concrete block from Tiltonsville, OH to
Monongah, WV, and (2) cement, from
Bessemer, PA to Monongah. WV, under
continuing contract(s) with Belot
'Concrete Industries, Inc. (Hearing site:
Columbus, OH.)

Note.--Dual operations may be involved.
MC 151044F, filed June 23,1980.

Applicant: MIELE'S EXPRESS, INC., 23
William Road, Holbrook. MA 02043.
Representative: Robert G. Parks, 20
Walnut Street, Suite 101 Wellesley Hills,
MA 02181. Contract carrier, transporting
(1) processed, cured, or smoked meats
and poultry and (2) equipment,
materials, and supplies used in the
processing and distribution of the
commodities named in (1) above in
vehicles equipped with mechanical
refrigeration, between the facilities of
Colonial Provision Co., Inc., at Boston.
MA, on the one hand, and on the other,
points in DE, MD, NJ, NY, PA, and VA,
under continuing contract(s) with
Colonial Provision Co., Inc., of Boston,
MA. (Hearing site: Boston, MA.)

MC 150705 (Sub-4F), filed June 23,
1980. Applicant: SAWYER

TRANSPORT, INC., Sawyer Center,
Route 1, Chesterton, IN 46304.
Representative: R1 E. Miller, Jr. (same
address as applicant). Contract carrier,
transporting such commodities as are
dealt in or used by manufacturers or
distributors of containers between those
points in the U.S. in and east of ND, SD,
NE, KS, and TX, under continuing
contract(s] with Smith Container
Corporation. (Hearing site: Atlanta, GA;
Washington. DC.)

Note.-Dual operations may be involved.

Volume No. 278
Decided July 18.1980.
By the Commission, Review Board Number

3, Members Parker. Fortier. and Hill.
MC 8515 (Sub-40F), filed June 25,1980.

Applicant: TOBI.ER TRANSFER, INC.,
Junction Interstate 80 and Illinois 89,
Spring Valley, IL 61362. Representative:
Leonard R. Kolkin, 39 South La Salle
Street, Chicago, IL 60603. Transporting
general commodities (except
commodities in bulk, household goods
as defined by the Commission,
commodities which because of size or
weight require the use of special
equipment, and classes A and B
explosives), between points in IL and
MO, on the one hand, and, on the other,
points in the U.S. (except AK and HI).

MC 40015 (Sub-53F], filed June 30,
1980. Applicant: BOAT TRANSIT, INC.,
P.O. Box 1403, Newport Beach. CA
92663. Representative: John T. Wirth, 717
17th St., Suite 2800, Denver, CO 80202.
Transporting such commodities as are

-dealt in or used by manufacturers or
distributors of fiberglass and fiberglass
products (except commodities in bulk),
from points in WA to points in the U.S.
(except AK and I.

MC 44735 (Sub-54F), filed June 25,
1980. Applicant: KISSICK TRUCK
LINES, INC., 7101 East 12th St., Kansas
City, MO 64126. Representative: John E.
Jandera, 641 Harrison St., P.O. Box 1979,
Topeka, KS 66601. Transporting (1) pipe,
pipe fittings and couplings, (2) bulding
and insulation materials, and (3)
material and supplies used in the
installation. distribution and
manufacture of the commodities in (1)
and (2). (except commodities in bulk),
between points in AR. CO, IN, IA, IL,
KS, KY, LA. MO, MN, NE, OK, TN, TX
and WI, restricted to traffic originating
at or destined to the facilities of
CertainTeed Corporation.

MC 53965 (Sub-177F), filed June 30,
1980. Applicant: GRAVES TRUCK LINE,
INC., P.O. Box 838, Salina, KS 67401.
Representative: John E. Jandera, P.O.
Box 1979, Topeka, KS 66601.
Transporting meats, meat products,
meat by-products, and articles
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distributed by meat packing houses as
described in sections A and C of
Appendix I to the report in Descriptions
in Motor Carrier Certificates, 61 MCC
209 and 766 (except hides and
commodities in bulk), from the facilities
used by John Morrell & Co., at or near
Ft. Smith, AR, to points in IA, IL, MO,
NE, OIK OK, SD, TX and WI, restricted
to traffic originating at the facilities of
John Morrell & Co.

MC 65475"(Sub-3811, filed June 27,
1980. Applicant: JETCO, INC., 4701
Eisenhower Ave., Alexandria, VA 22304.
Representative: J. G. Dail, Jr., P.O. Box
LL, McLean, VA 22304. Transporting (1)
batteries, (2) equipment, materials, and
supplies used in the manufacture of
batteries (except commodities in bulk),
and (3) scrap batteries, between points
in the U.S. in and east of MN, IA, MO,
OK, and TX. Restricted to traffic
originating at or destined to facilities
used by Gould, Inc.

MC 97394 (Sub-31F, filed June 25,
1980. Applicant: BOWLING GREEN
EXPRESS, INC., P.O. Box 13303,
Louisville, KY 40231. Representative:
Henry E. Seaton, 929 Pennsylvania Bldg.,
425 13th St., N.W., Washington, DC
20004. Transporting such commodities,
as are dealt in by automotive parts
stores, between Bowling Green, KY, on
the one hand, and, on the other, points
in AL, AR. FL, GA, IL, IN, MS, NC, OK
SC, TN, VA, and WV.

MC 97394 (Sub-32F1, filed June 27,
1960. Applicant- BOWLING GREEN
EXPRESS, INC., P.O. Box 13303,
Louisville, KY 40231. Representative:
Henry E. Seaton, 929 Pennsylvania Bldg.,
425 13th Street, N.W., Washington, DC
20004. Transporting (1) wheel balancing
materials, and (2).equipment and
supplies used in the manufacture, and
distribution or wheel balancing
material, between Bowling Green, KY,
on the one hand, and, on the other,
points in AL, AR, FL, GA, IL, IN, MS,
NC, OH, SC, TN, VA and WV.

MC 106674 (Sub-495F1, filed June 19,
1980. Applicant: SCHILLI MOTOR
LINES, INC., P.O. Box 123, Remington,
IN 47977. Representative: Jerry L. •
Johnson (same address as applicant).
Transporting (1) plastic containers, and
(2) materials, equipment, and supplies
used in the manufacture and distribution
of plastic conitainers, between.
Langhorne, PA and Worcester, MA, on
the one hand, and, on the other, points
in DE, MA,'CT, RI, NY, NJ, VA, MD, ME,
NH, VT PA, and DC. -

MC 107515 (Sub-1378F), filed June 25,
1980. Applicant: REFRIGERATED
TRANSPORT CO., INC., P.O. Box 308,,
Forest Park, GA 30050. Representative:
Alan E. Serby, 3390 Peachtree Rd., NW.,

.5th Floor, Lenox Towers South, Atlanta,
GA 30326. Transporting malt beverages
(except in bulk) (1) from points in AR
and TX, to points in the US in and east
of LA, AR, MO, IA and MN; and (2) from
points in VA, MD, and PA to points in
TX.

, MC 107515 (Sub-1379F], filed June 25,
1980. Applicant: REFRIGERATED
TRANSPORT CO., INC., P.O. Box 308,
Forest Park, GA 30050. Representative:
Alan E. Serby, 3390 Peachtree Rd., N.W.,
5th Floor, Lengx Towers South, Atlanta,
GA 30326. Transporting General
Commodities (except those of unusual
value, household goods as defined by
the Commission, Classes A and B
explosives, commodities-in bulk, and
those which because of size or weight
require the use of special equipment),
from New York City, NY and
Philadelphia, PA, to points in CA, TX,
MO, GA, and FL, restricted to traffic on
bills of lading of West Coast Shippers
Association, Inc., a nonprofit shippers'
association under 49 USC'§ 10562(3).

MC 107515 (Sub-1380F), filed June 25,
1980. Applicant: REFRIGERATED
TRANSPORT CO., INC., P.O. Box 308,
Forest Park, GA 30050. Representative:
Alan E. Serby, 3390 Peachtree Road,
N.E., 5th Floor, Lenox Tbwers South,
Atlanta, GA 30326. Transporting
petroleum, and petroleum products,
chemicals, vehicle body sealer and
sound deadening compounds (except in
bulk), (1) from points in PA on and west
of U.S. Hwy 219 to points in the U.S.
(except AK and HI), and (2) from St.

-Louis, MO, to points in AL, AR, FL, GA,
LA, MS and TN.

MC 107515 (Sub-1381F, filed June 30,
1980. Applicant: REFRIGERATED
TRANSPORT CO., INC., P.O. Box 308,
Forest Park, GA 30050. Representative:

- Alan E. Serby, 3390 Peachtree Road.
N.E., 5th Floor, Lenox Towers South,
Atlanta, GA 30326. Transporting meats,
meat products, meat by-products, and
articles distributed by meat-packing '
houses, as described in sections A and.
C of Appendix I to the report in
Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 and 766, from
the facilities used by MBPXL
Corporation at Tolleson, AZ, to points in
the U.S. (except AK and HI).

MC 107515 (Sub-1382F), filed June 30,
1980. Applicant: REFRIGERATED
TRANSPORT CO., INC., P.O. Box 308,
Forest Park, GA 30050. Representative:
Alan E. Serby, 3390 Peachtree Road,
N.E., 5th Floor, Lenox Towers South,.
Atlanta, GA 30326. Transporting (1)
cleaning compounds, buffing and
polishing compounds, textile softener,
lubricants, hypochlorite solution,
deodorants, disinfectants, paints, plastic

bags and fillers (except commodities in
bulk, and (2) materials, equipment and
supplies used in the manufacture and
distribution of the commodities named
in (1) (except commodities in bulk),
between points in the U.S. (except AK
and HI), restricted to traffic originating
at or destined to the facilities of
Economics Laboratory, Inc.

MC 111375 (Sub-125F, filed February
15, 1980, previously noticed In the
Federal Register Issue of May 29, 1980.
Applicant: PIRKLE REFRIGERATED
FREIGHT LINES, INC., P.O. Box 3356,
Madison, WI 53704. Representative:
Bernard J. Kompare, 10 S. LaSalle St.,
Suite 1600, Chicago, IL 60603.
Transporting (1) such commodities as
are dealt in or used by grocery, drug and
hardware business houses and retail
chain stores; (2) industrialproduct,
institutional products, and swimming
pool products; and (3) equipment,
materials, and supplies used in the
manufacture and distribution of the
commodities named in (1) and (2) above
(except commodities in bulk), between
points in AZ, CA, CO, ID, IL, NV, NM,
OH, OR, TX. UT, and WA, restricted to
traffic originating at or destined to the
facilities of the Purex Corporation.
(Hearing site: Los Angeles, CA.)

Note.-This republication correctly states
the restriction.

MC 118725 (Sub-28F), filed June 26,
1980. Applicant: INDIAN VALLEY
ENTERPRISES, INC., 855 Maple Ave.,
Harleysville, PA 19438. Representative:
John W. Frame, Box 626, 2207 Old
Gettysburg Rd., Camp Hill, PA 17011. (1)
Transporting foodstuffs (except
commodities in bulk), and (2) materials,
supplies, and equipment used In the
manufacture and distribution of
foodstuffs, between the facilities of La
Choy Food Products, Div. of Beatrice
Foods Co., at Archbold and Napoleon,
OH, on the one hand, and, on the other,
points in U.S. in and east of MT, WY,
CO and NM, restricted to traffic
originating at the named origins and
destined to the indicated destinations.

MC 121205 (Sub-21, filed June 24,
1980. Applicant: SPECIAL SERVICE
DELIVERY COMPANY, INC., 2514
Bridge Ave., Cleveland, OH 44113,
Representative: David A. Turano, 100 B.
Broad St., Columbus, OH 43215.
Transporting (1) such commodities as
are dealt in or used by manufacturers of
photographic products (except
comniodities in bulk), and (2) laundry
care products, home care products,
beauty care toiletry products, stainless
steel cookware, cutlery and food
supplements (except commodities in
bulk), between Cleveland, Columbus
and Toledo, OH, on the one hand, and,

, I II
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on the other, points in OH, restricted to
traffic having a prior or subsequent
movement in interstate commerce.

MC 121654 (Sub-39F), filed June 30,
1980. Applicant: COASTAL
TRANSPORT & TRADING CO., P.O.
Box 7438, Savannah, GA 31408.
Representative: Alan E. Serby, 3390
Peachtree Rd., N.E., 5th Floor, Lenox
Towers South, Atlanta, GA.
Transporting airpollution equipment
(except that which because of size or
weight requires the use of special
equipment), from Jacksonville, FL, to
Bakersfield, CA.

MC 124624 (Sub-6F), filed June 30,
1980. Applicant. EXPRESSWAY, INC..
1105 St. Louis Ave., Louisville, KY 40210.
Representative: Robert H. Kinker, P.O.
Box 464, Frankfort, KY 40602.
Transporting household appliances,
floor covering, furniture, computer and
electronic equipment, radios, television
sets, phonographs, sound recorders,
sound players, amplifiers, loud
speakers, electric games, and electric
toys, from Louisville KY, to points in IN
on and south of IN Hwy 46 and points in
IL on and south of U.S. Hwy 50.

MC 124705 (Sub-46), filed June 25,
1980. Applicant: SWAN MESSENGER
SERVICE, INC., P.O. Box 2042,
Princeton, NJ 08540. Representative:
Harold G. Hernly, Jr., 110 S. Columbus
St., Alexandria, VA 22314. Transporting
genera]commodities (except Classes A
and B explosives, commodities in bulk,
commodities requiring special
equipment, household goods as defined
by the Commission, cash letters, articles
of unusual value, radio pharmaceuticals
andmedical isotopes and exposed and
processed film and prints) between
Laurel, MiD and Washington, DC, on the
one hand, and on the other, points in NJ,
those in CT on and west of Interstate
Highway 91, those in New York State on
and south of Interstate Highway 84,
Wilmington, DE and Philadelphia, PA,
restricted against the transportation (1)
of any package weighing more than 250
pounds each and (2] of packages
weighing in the aggregate more than
5,000 pounds from one consignor to one
consignee on any one day.

MC 125335 (Sub-106F, filed June 4,
1980. Applicant: GOODWAY
TRANSPORT, INC., P.O. Box 2283, York,
PA 17405. Representative: Gailyn L.
Larsen, P.O. Box 82816, Lincoln, NE
68501. Transporting (1) insulated copper
wire cable, and (2) equipment, materials
and supplies used in the manufacture
and distribution of the commodities
named in (1), above, between Schuylkill
Haven, PA, on the one hand, and, on the
other, points in AL, CT, DE, FL, GA, IL,
IN, IA, KY, ME, MD, MA, MI, MN, MS,

NE, NH, NJ, NY, NC, ND, OH, PA, RI,
SC, SD, TN, VT, VA. WL WV, and DC.

MC 126635 (Sub-3F), filed June 25,
1980. Applicant: CHRISTIE-LAMBERT
VAN & STORAGE CO., INC., 1010 6th
Avenue North, Kent, WA 98031.
Representative: Michael D.
Duppenthaler, 211 South Washington
Street, Seattle, WA 98104. Transporting
Used household goods, between points
in MT, ID, OR, WA, ND and SD,
restricted to shipments having a prior or
subsequent movement, in containers,
beyond the points authorized, and
further restricted to the performance of
pickup and delivery service in
connection with lacking& crating, and
containerization or unpacking,
uncrating, and decontainerization of
such traffic.

MC 128484 (Sub-3F, filed June 20,
1980. Applicant: BOWEIL STORAGE &
TRANSIT CO., a corporation, 5850
Center Hill, Cincinnati, OH 45232.
Representative: Richard D. Mathias,
1100 Connecticut Ave., NW,
Washington, DC 20036. Transporting
household goods as defined by the
Commission, (1) between points In
Dayton, KY, on the one hand, and, on
the other, points in AL, CT, DE, FL, GA,
IN, IA, KS, MD, MA, ML MO, NJ, NY,
NC, PA, RI, SC, VA, WI, and DC; (2)
between points in Hamilton County,
OH, on the one hand, and, on the other,
points in AL, CT, FL, GA. IL, IA, KS, KY,
MD, MA, MI, MN, MO, NJ, NY, NC, OH,
PA, RI, SC, TN, VA, WV, WI, and DC;
and (3) between points in KY (except
Dayton), points in OH (except Hamilton
Coimty), and points in IN, on the one
hand, and, on the other, points in AL,
CT, DE, FL, GA, IL, IN, IA, KS, KY, MD,
MA, MI, MN, MO, NJ, NY, NC, OH, PA,
RI, SC, TN, VA. WV, WI, and DC.
(Hearing site: Cincinnati, OH.)

MC 129974 (Sub-2OF), filed June 25,
1980. Applicant THOMPSON BROS.,
INC., P.O. Box 1283, Sioux, Falls, SD
57101. Representative: Richard P.
Anderson, 502 First National Bank Bldg.,
Fargo, ND 58128. Contract carier
transporting meat, meat products and
meat by-products, and articles
distributed by meat packinghouses,
from West Fargo, ND, to points in the
U.S. (Except AK and HI]. under
contract(s) with Held Beef Industries,
West Fargo, ND.

MC 135524 (Sub-147F), filed June 19,
1980. Applicant: G. F. TRUCKING
COMPANY, a corporation, 1028 West
Rayen Ave., Youngstown, OH 44501.
Representative: George Fedorisin, 914
Salt Springs, Road, Youngstown, OH
44509. Transporting (1) metal shelving,
tables, check-out counters and display
cases, and (2) materials, equipment and

supplies used in the manufacture and
distribution of the commodities in (1)
above, between the facilities of Maytex
Manufacturing Co., at or nearTerrell,
TX, on the one hand, and, on the other,
points in the U.S. (except AK and HI).

MC 135524 (Sub-148F, filed June 25.
1980. Applicant G. F. TRUCKING
COMPANY, a corporation. P.O. Box 229,
1028 West Rayen Ave, Youngstown. OH
44501. Representative: George Fedorisin.
914 Salt Springs Road, Youngstown, OH
44509. Transporting (1) polyethylene
pallets and bins, and (2) parts,
attachments, and accessories for the
commodities in (1), between Tacoma
and Enumclaw, WA on the one hand.
and, on the other points in the U.S.
(except AK and HI.

MC 135524 [Suh-149F), filed June 27,
1980. Applicant: G. F. TRUCKING
COMPANY, a corporation, P.O. Box 229,
1028 West Rayen Ave., Youngstown, OH
44501. Representative: George Fedorisin,
914 Salt Springs Road, Youngstown, OH
44509. Transporting Commodities, the
transportation of which, because of size
or weight, requires the use of special
equipment or special handling, and
when moving in connection therewith,
related commo&fes, the transportation
of which because of size or weight, does
not require the use ofspecal equipment
or special handling, andiron or steel
articles, between points in Bradley and
Hamilton, Counties, TN, on the one
band, and on the other, points in the U.S.
(except AK and HI.

MC 135524 (Sub-150F), filed June 30,
1980. Applicant: G. F. TRUCKING
COMPANY, a corporation, P.O. Box 229,
1028 West Rayen Ave., Youngstown, OH
44501. Representative: George Fedorisin,
914 Salt Springs Road. Youngstown. OH
44509. Transporting (1) iron and steel
articles and (2) matedias, equipment
andsuppEes used in the distribution,
and manufacture of iron and steel
articles (except comodites in bulk),
between the facilities of North Star Steel
Corp., at, or near Wilton, IA. on the one
hand, and on the other points in the U.S.
(except AK and HI).

MC 135524 (Sub-151F), filed June 30.
1980. Applicant: G. F..TRUCKING
COMPANY, a corporation, P.O. Box 229,
1028 West Rayen Ave., Youngstown. OH
44501. Representative: George Fedorisin.
914 Salt Springs Road, Youngstown, OH
44509. Transporting (1) Plastic and
plastic articles and (2) materials and
supplies used in the manufacture and
distribution of plastic articles (except
commodities in bulk, in tank vehicles)
between Evansille, IN, on the one
hand, qnd on the other, points in the U.S.
(except AK and HI).
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MC 135895 (Sub-106F), filed June 27,
1980. Applicant: B & R DRAYAGE, INC.,
P.O. Box 8534, Battlefield Station,
Jackson, MS 39204 Representative:
Douglas C. Wynn, P.O. Box 1295,
Greenville, MS 38701. Transporting (1)
paper and paper articles and (2)
equipment, materials and supplies used
in the manufacture, and distribution of
paper and paper articles, (except
commodities in bulk and those requiring
special equipment), between points in
the U.S. (except AK and HI), restricted
to traffic originating at or destined to the
facilities of Olinkraft, Inc.

MC 138635 (Sub-loSF), filed June 27,
1980. Applicant: CAROLINA WESTERN
EXPRESS, INC., P.O. Box 3995,
Gastonia, NC 28052. Representative: W.
C. Sutton, P.O. Box 3995, Gastonia, NC
28052. Transporting (1) store furnishings,
fixtures, furniture, shelving, and (2)
materials, equipment, and supplies used
in the manufacture, and distribution
thereof, between points in the U.S.
(except AK and HI) restricted to traffic
originating at or destined to the facilities
of Maytex Manufacturing Company.

MC 139495 (Sub-532F), Filed June 30,
,1980. Applicant: NATIONAL
CARRIERS, INC., 1501 East 8th Street,
P.O. Box 1358, Liberal, KS 67901.
Representative: Herbert Alan Dublin,
818 Connecticut Avenue, NW,
Washington, DC 20006. Transporting (1)
heating and air conditioning equipment,
and (2) materials and supplies used in
the manufacture, repair, installation,
and distribution of heating and air
conditioning equipment, from Wichita,
KS, to points in the U.S. (except AK and
HI).

MC 139495 (Sub-538F), Filed June 30,
1980. Applicant: NATIONAL
CARRIERS, INC., 1501 East 8th St, P.O.
Box 1358, Liberal, KS 67901.
Representative: Herbert Alan Dubin, 818
Connecticut Avenue, NW, Washington.
DC 20008 transporting canoes, camping
equipment, outdoor recreational

- equipment, and car top carriers, from
New Braunfels, TX, to points in the U.S.
(except AK and HI).

MC 140645 (Sub-17F), Filed June 27,
1980. Applicant: UNITED TRUCKING,
INC., P.O.Box 398, Tallapoosa, GA
30716. Representative: Clyde W. Carver,
P.O. Box 720434, Atlanta, GA 30328.,
Contract carrier, transporting cleaning,
buffing, polishing compounds, textile
softeners, lubricating oils and
deodorants and disinfectants (except in
bulk, from the facilities of Economics
Laboratory, nc., at or near South
Holland, IL, to points in GA, AL and TN,
under continuing contracts(s) with
Economics Laboratory, Inc.

MC 141804 (Sub-456F), Filed June 25,
1980. Applicant: WESTERN EXPRESS,
DIVISION, OF INTERSTATE RENTAL,
INC., P.O. Box 2488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant).
Transporting general commodities
(except foodstuffs requiring refrigeration
as described in Sections A, B, and C of
Appendix I to the report in Descriptions
in Motor Carrier Certificates, 61 M.C.C.
209 and 766; articles of unusual value,
classes A and B explosives, household
goods as defined by the Commission,
commodities in bulk and those requiring
special equipment), between points in
the U.S. (except AK and HI), restricted
to traffic originating at or destined to the
facilities used by The Pillsbury
Company, and its subsidiaries.

MC 141804 (Sub-457F), Filed June 25,
1980. Applicant-WESTERN EXPRESS,
DIVISION OF INTERSTATE RENTAL,
INC., P.O. Box 3488, Ontario, CA 91761.
Representative: Frederick J. Coffman
(same address as applicant).
Transporting (1) Chemicals, fabrics, and
products, and (2) materials and supplies
used by Olin Chemical Group (except
commodities in bulk), between points in
the U.S. (except AK and HI), restricted
to traffic originating at or destined to the
facilities of Olin Chemical Group.

MC 145635 (Sub-2F), filed June 25,
1980. Applicant- THOMAS R. REED,-
d.b.a. RANDLE REED TRUCKING,
Route 4, Box 50C, Louisville, MS 39339.
Representative: Harold D. Miller, Jr.,
17th Floor, Deposit Guaranty Plaza, P.O.
Box 22567, Jackson, MS 39205. Contract
carrier, transporting brick and
structural tile, (1) between the facilities
of Delta Brick & Tile Co., Inc., at or near
Indianola, MS, on the one hand, and, on
the other, points in DE, IA, IL, IN, KS,
MD, MI, MN, NC, NE, NJ, NY, OH, PA,
SC, VA, WI and WV; and (2) between
the facilities of Delta ShuqualakBrick &
Tile Co., Inc., at or near Shuqualak, MS,
and the facilities of Delta-Macon Brick &
Tile Company, Inc., at or near Macon, .
MS, on the one hand, and, on the other,
points in AL, AR, DE, FL, GA, IA, IL, IN,
KS, KY, LA MD, MI, MN, MO. NC, NE,
NJ, NY, OH, OK, PA, SC, TN, TX, VA,
WI and WV, under a continuing
contract(s) with-Delta Brick & Tile Co.,
Inc., Indianola. MS.

MC 145855 (Sub-4F), filed March 28,
1980. Applicant: JOHN RAY TRUCKING
COMPANY, INC., P.O. Box 206,
Eastaboga, AL 36260. Representative:
John W. Cooper, 200 Woodward Bldg.,
1927 1st Ave., North, Birmingham, AL
35203. Contract carrier, transporting (1)
pi~e, and pipe fittings, and (2)
accessories for the commodities named
in-(1) above, from Anniston, AL, to those

points in the U.S. in and east of ND, SD,
NE, KS, OK, and TX, and (3) materials,
equipment, and supplies used In the
manufacture, distribution, and
installation of the commodities named
in (1) and (2) above, in the reverse
direction, under continuing contract(s)
with Southeastern Specialty &
Manufacturing Co., of Anniston, 4L.
(Hearing site: Birmingham, AL.)

MC 147074 (Sub-19F), filed June 27,
1980. Applicant: E Z FREIGHT LINES, 70
Gould Street, Bayonne, NJ 07002.
Representative: Robert B. Pepper, 1068
Woodbridge Ave., Highland Park, NJ'
08904. Transporting such commodities
as are dealt in by retail department
stores (except foodstuffs and
commodities in bulk), between the
facilities of Zayre Corp., at Alsip, IL, and
points in IL, on the one hand, and, on the
other, points in IN, IA, KY, MI, OH and
WL

MC 147654 (Sub-3F), filed June 27,
1980. Applicant: TORNETTA'S MOTOR
TRUCK, INC., P.O. Box 349,
Conshohocken, PA 19428.
Representative: Barry D. Kleban, 1430
Land Title Building, Philadelphia, PA
19110. Contract carrier, transporting
iron and steel articles, (1) between the
facilities of Dynacure pre-Coated Steel,
Inc., at or near Cornwells Heights
(Bucks County), PA, on the one hand,
and, on the other, points in CT, MA, MD,
NJ, NY, OH and WV; and (2) from
Baltimore, MD, and Weirton, WV, to the
facilities of Penco Products, Inc., at '
Oaks (Montgomery County), PA, under a
continuing contract(s) with Dynacure
Pre-Coated Steel, Inc. and Pence
Products, Inc.

MC 148655 (Sub-BF), filed June 25,
1980. Applicant: ERIEVIEW CARTAGE,
INC., 100 Erieview Plaza, P.O. Box 6977,
Cleveland, OH 44114. Representative: E.
Stephen Heisley, 805 McLachlen Bank
Building, 666 Eleventh Street NW.,
Washington, DC 20001, Transporting (1)
carpet strip and carpet adhesives, from
Asheville, NC, to points In the U.S. east
of MT, WY, CO, and NM; and (2) nails,
froT Savannah, GA, to Asheville, NC.)

MC 149195 (Sub-7F), filed June 25,
1980. Applicant: ARCADIAN MOTOR
CARRIERS, 1831 Simpson, Kingsburg,
CA 93631. Representative: James F.
Hauenstein (same address as applicant),
Transporting (1) malt beverages and (2)
materials, supplies and equipment used
in the manufacture or distribution of,
malt beverages, (except commoditios In
bulk or In tank vehicles), between
Portland, OR, on the one hand, and, on
the other, points in CA.

MC 149195 (Sub-8F),.filed June 25,
1980. Applicant: ARCADIAN MOTOR
CARRIERS, a corporation, 1831
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Simpson, Kingsburg, CA 93631.
Representative: James F. Hauenstein
(same address as applicant).
Transporting (1) labels, (2) bottle filling
and labeling machines, and (3) material
and supplies used in the manufacture
and distribution of the commodities in
(1) and (2) above, between points in the
U.S. (except AK and HI), restricted to
traffic originating at or destined to the
facilities of Avery Label.

MC 149195 (Sub-9F), filed June 27,
1980. Applicant. ARCADIAN MOTOR
CARRIERS, a corporation, 1831
Simpson, Kingsburg, CA 93631.
Representative: James F. Hauenstein
(same address as applicant).
Transporting (1) plastic expanded foam
and products, and (2) materials,
equipment; and supplies used in the
manufacture and distribution of the
commodities in (1), from points in CA, to
points in the U.S. (except AK and HI).

MC 149195 {Sub-10F), filed June 25,
1980. Applicant. ARCADIAN MOTOR
CARRIERS, a corporation, 1831
Simpson, Kingsburg, CA 93631.
Representative: James F. Hauenstein
(same address as applicant).
Transporting fiberboard, from the
facilities of Aurora Paper Board, at
Aurora, IL, to Jefferson City, Kansas
City, and Marceline, MO, and Iola,
Topeka, and Kansas City, KS.

MC 149195 (Sub-11F, filed June 25,
1980. Applicant.ARCADIAN MOTOR
CARRIERS, a corporation, 1831
Simpson, Kingsburg, CA 93631.
Representative: James F. Hauenstein
(same address as applicant).
Transporting such commodities as are
dealt in or used by clothing stores,
between points in the U.S. (except AK
and HI), restricted to traffic originatiig
at or destined to the facilities of
Foxmoor Casuals and Chess King
Products.

MC 149195 (Sub-12F), filed June 25,
1980. Applicant: ARCADIAN MOTOR
CARRIERS, a corporation, 1831
Simpson, Kingsburg, CA 93631.
Representative: James F. Hauenstein
(same address as applicant).
Transporting (1) welders, welder parts,
welder systems, welding compounds
and welding supplies, and (2) material
and supplies used in the manufacture
and distribution of the commodities in
(1) above, between points in the U.S.
(except AK and HI), restricted to traffic
originating at or consigned to the
facilities of the Stoody Company and the
Stoody International Company.

MC 149325 (Sub-2F), filed June 30,
1980. Applicant: WAITS TERMINAL,
INC., 401 West South Street,
Indianapolis, IN 46225. Representative:
Norman R. Garvin, 1301 Merchants

Plaza, East Tower, Indianapolis, IN
46204. Transporting precast structural
concrete, from the facilities of American
Precast Concrete, Inc., and its subsidiary
Span-Deck, Inc., at or near Indianapolis,
IN and Westfield, IN, to points in IL, KY,
MI, MO, OH, and WI.

MC 149344 (Sub-2F), filed June 27,
1980. Applicant- JERRY R. WHITE,
WILLIAM CROSS & KENNETH J.
STOTTS, a Partnership d.b.a. WHITE,,
CROSS AND STOTTS REFRIGERATED
FREIGHT LINES, 329 E. 157th St.,
Gardena, CA 90247. Representative:
Donald . Hedrick, Post Office Box 88,
Norwalk, CA 90650. Contract carrier,
transporting such commodities as are
used in hair care; hair conditioning
concentrate, in drums; and fibre-board
cartons, from Gardena, CA, to
Philadelphia, PA, under continuing
contract(s) with Best-Way Hair Products
Co., Gardena, CA.

MC 150714 (Sub-IF), filed June 30,
1980. Applicant- SHAW TRUCKING,
INC., 2201 Riverside Blvd., Norfolk, NE
68701. Representative: Arlyn L.
Westergren, Suite 106, 7101 Mercy Road,
Omaha, NE 68106. Contract carrier,
transporting (1) non-alcoholic beverages
and (2) materials and supplies used in
the manufacture and distribution of non-
alcoholic beverages, between the
facilities of The Shaw Company, at
Norfolk, NE, on the one hand, and, on
the other, points in AR, CO. IL, IA, KS,
MN, MO, NE, ND, OK, SD, WI, and WY,
under continuing contract(s) with The
Shaw Company, at Norfolk, NE.

MC 150925F, filed May 27, 1980.
Applicant- MORING, INC., R.R. #I,
Baileyville, IL 61007. Representative:
Robert T. Lawley, 300 Reisch Bldg.,
Springfield, IL 62701. Transporting (1)
liquidfertilizer, from (a) LaSalle and
Fulton, IL, to points in WI, and (b) from
Dubuque, IA, to points in IL and WI, and
Cc) from Burlington and Muscatine, IA,
to points in IL, and (2) fertilizer, from
Albany, Amboy, Cordova, East
Dubuque, Fulton, Lemont, Marseilles,
Pekin, Riverdale and Seneca, IL, and
Clinton, IA, to points in IA, IN and WI.

MC 151065F, filed June 19,1980.
Applicant: KANSAS CITY PIGGYBACK,
INC., P.O. Box 15236, Fairfax Sta.,
Kansas City, KS 66115. Representative:
Tom B. Kretsinger, 20 East Franklin,
Liberty, MO 64068. Transporting general
comomodities (except those of unusual
value, classes A and B explosives.
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment),
between Kansas City, MO, on the one
hand, and, on the other, points in AR,
IA, KS, MO, NE and OK, restricted to

traffic having a prior or subsequent
movement by rail piggyback.

MC 151075F, filed June 16,1980.
Applicant: WEST-CONN
TRANSPORTATION SERVICE, INC.,
Anarock Drive, Somers, NY 10589,
Representative: Sidney J. Leshin, 575
Madison Ave., New York, NY 10022.
Transporting passengers and their
baggoge, in the same vehicle with
passengers, in special and charter
operations, between points in
Westchester, Putnam and Dutchess
Counties, NY and Fairfield County, CI,
on the one hand, and, on the other,
White Plains, NY.

MC 151085F, filed June 19, 1980.
Applicant: FREDERICK M. OPPEL, 145
South Enola Drive, Enola, PA 17025.
Representative: J. Bruce Walter, P.O.
Box 1146, Harrisburg, PA 17108.
Transporting (1) bananas and (2)
agricultural commodities otherwise
exempt from economic regulations when
transported in mixed loads with
bananas, from Baltimore, MD,
Wilmington, DE, and Philadelphia, PA,
to points in PA.

Volume No. 285
DECIDED: July 16,1980.
By the Commission Review Board Number

1, Members Carleton, Joyce and Jones.
The following twenty-four (24)

applications filed April 7,1980 involve
authority to transport (A) glass articles,
metal articles, plastic articles, and clay
articles, (B) molds and machinery used
in the production of glass articles,
plastic articles and metal articles, (C)
bottle coating systems, [D) parts and
accessories for the commodities in (A),
(B), (C) and, above, (E) Feldspar
products and talc products, and (G)
materials, equipment, and supplies used
in the manufacture and distribution of
the commodities named in (A), [B), (C),
(D), and RB) above, between the facilities
of Wheaton Industries, at or near
Springfield. KY, on the one hand, and,
on the other, points in the U.S. (except
AK and HI). (1) MC-7840 Sub 29F.
Applicant: ST. LAWRENCE
FREIGHTWAYS, INC., 650 Cooper St.,
Watertown, NY, 13601. (2) MC-48441
Sub 60F. Applicant: R.M.E. Inc., P.O. Box
418, Streator, IL, 61364. (3) MC-65626
Sub 38F. Applicant: FREDONIA
EXPRESS, INC., P.O. Box 222, Fredonia,
NY, 14063. (4) MC-73688 Sub 116F.
Applicant: SOUTHERN TRUCKING
CORPORATION, 1500 Orenda Ave.,
P.O. Box 7195, Memphis, TN, 38107. (5)
MC-78687 Sub 108F. Applicant: LOTT
MOTOR LINES, INC., West Cayuga St.,
P.O. Box 751, Moravia, NY 13118. (6)
MC-106920 Sub 96F. Applicant: RIGGS
FOOD EXPRESS, INC., West Monroe
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St., P.O. Box 26, New Bremen, OH 45869.
(7) MC-415331 Sub 542F. Applicant:
TRUCK TRANSPORT,
INCORPORATED, 11040 Manchester
Rd., St. Louis, MO 63122. (8) MC-119349
Sub 38F. Applicant: STARLING
TRANSPORT LINES, INC., P.O. Box
2148, Fort Pierce, FL 33450. (9) MC-
120636 Sub 8F. Applicant: BRUNTON
STORAGE & VAN CO., INC., 6th and
Locust Streets, P.O. Box 577,
Chatsworth, IL 60921. (10) MC-127303
Sub 77F. Applicant: ZELLMER TRUCK
LINES, INC., P.O. Box 343, Granville, IL
61326. (11) MC-133085 Sub 18F.
Applicant TRENCO, INCORPORATED,
2109 Marydale Ave., P.O. Box 697,
Williamsport, PA 17701. (12) MC-136161
Sub 32F. Applicant ORBIT
TRANSPORT. INC., P.O. Box 163, Spring
Valley, IL 61362. (13) MC-136511 Sub
10OF. Applicant: VIRGINIA
APPALACHIAN LUMBER
CORPORATION, 9840 Timberlake Rd.,
Lynchburg, VA 23502. (14) MC-141914
Sub 79F. Applicant FRANKS & SONS,
INC., Route 1, Box 108A, Big Cabin, OK
74332. (15) MC-142873 Sub 5F.
Applicant: DEWEY L. WILFONG,
d/b/a D & W TRUCK LINES, 209 First
St., Parsons, WV 26287. (16) MC-144676
Sub 8F. Applicant M & S TRANSPORT
LINES, INC., P.O. Box 417, Sultana, CA
93666. (17) MC-145950 Sub 81F.
Applicant BAYWOOD TRANSPORT,
INC., Route 6, P.O. Box 2611, Waco, TX
76706. (18) MC-146573 Sub 12F.
Applicant: LA SALLE TRUCKING, INC.,
P.O. Box 46, Peru, IL 61354. (19) MC-
146890 Sub 24F. Applicant: C & E
TRANSPORT, INC., d/b/a/ C. E.
ZUMSTEIN CO., P.O. Box 27, Lewisburg,
OH 45338. (20) MC-147452 Sub 4F.
Applicant: W.D.W. TRUCKING, INC.,
2620 S.W. 66th Terrace. Miramar, FL
33023. (21) MC-148600 Sub 4F.
Applicant: TRANSHIELD TRUCKING,
INC., 1470 N. Farnsworth Ave., P.O. Box
1617, Aurora, IL 60507. (22) MC-148655
Sub 4F. Applicant: ERIEVIEW
CARGAGE, INC., 1200 Erieview Plaza,
P.O. Box 6977, Cleveland, OH 44114. (23)
MC-0149370 Sub 4F. Applicant:
SEABOARD EXPRESS, INC., 5724 New
Peachtree Rd., Atlanta, GA 30341. (24)
MC-150265 Sub IF. Applicant: GUY J.
JOHNSON TRANSPORTATION
COMPANY, INCORPORATED, 5
Timberline Dr., Newark, DE 19711.
Representative for.all applicants above:
E. Stephen Heisley, 805 McLachlen Bank
Bldg., 666 Eleventh St., NW,
Washington, DC 20001.

Volume No. 295

Decided: June 26,1980.
By the Commission Review Board No. 3,

Members Parker, Fortier and Hill.,

MC 20582 (Sub-8F), filed June 18, 1980.
Applicant: HENRY.H. STEVENS. INC.,
1273 Broadway, Flint, MI 48506.
Representative: Wilhelmina Boersma,
1600 First Federal Building, Detroit, MI
48226. Transporting household goods as
defined by the Commission, between
points in UT and NV, on the one hand,
and, on the other, points in the U.S.
(except ND, SD, MT, WY, ID, AK and
HI). (Hearing site: Detroit, M1, or
Washington, DC.)

MC 59292 (Sub-40F), filed June 19,
1980. Applicant: THE MARYLAND
TRANSPORTATION COMPANY, a
corporation, 1111 Frankfurst Ave.,
Baltimore, MD 21225. Representative:
Charles J. Braun, Jr. (same address as
applicant). Transporting (1) iron and
steel articles from the facilities of
Commercial Shearing, Inc., at Berkley
Springs, WV, to points in the U.S. in and
east of WI, IL, KY, TN, MS,.and LA; (2)
iron and steel articles from the facilities
of Commercial Stamping and Forging
Co. at Bedford Park, IL, to points in the
U.S. in and east of WI, IL, KY, TN, MS
and LA; (3) iron and steel articles from
the facilities of Syro Steel Co. at Girard,
OH, to points in the U.S. in and east of
WI, IL, KY, TN, MS and LA; (4) iron and
-steel articles from the facilities of Young
Galvanizing, Inc., at Pulaski, PA, to
points in the U.S. in and east of WI, IL,
KY, TN, MS and LA (5] iron and steel
articles from the facilities of Lane Metal
Products, Co., Inc., at Pulaski, PA, to
points in the U.S. in and east of WI, IL,
KY, TN, MS and"LA (6) machinery and
machinery parts from the facilities of
Commercial Shearing, Inc., at
Youngstown, OH, to points in the U.S. in
and east of WI, IL, MO, AR and LA and
(7) machinery and machinery parts from
the facilities of Commercial Shearing,
Inc., at Benton, AR, to points in U.S. in
and east of AR, LA, MO, IA and MN,
restricted in (1) through (7) to the
transportation of traffic originating at
the named origins and destined to the
indicated destinations. (Hearing site:
Washington, DC.)

MC 69052 (Sub-43F), filed June 12,
1980. Applicant: REED TRUCKING CO.,
P.O. Box 216, Milton, DE 19968.
Representative: Edward G. Villalon,
1032 Pennsylvania Building,
Pennsylvania Avenue & 13th St., N.W.,
Washington, D.C. 20004. Transportihg (1)
dry chemicals (except in bulk), from
points in NJ to Cambridge, MD, and (2)
empty drums,-from South Brunswick, NJ,
to Cambridge, MD. (Hearing site:
Cambridge, MD.)

MC 71652 (Sub-48F), filed June 16,
1980. Applicant: BYRNE TRUCKING,
INC., P.O. Box 280, Medford, OR 97501.
Representative: David J. Stewart (same

address as applicant). Transporting
building materials, from the facilities of
Guardian Industries at or near,
Kingsburg, CA, to points in AZ, CO, MT,
NM, NV, UT, and WY. (Hearing site:
San Francisco, CA or Portland, OR.)

MC 80262 (Sub-4F), filed June 17, 19080.
Applicant: SOUTH ATLANTIC
BONDED WAREHOUSE, a corporation,
2020 E. Market St., Greensboro, NC
27402. Representative: Terrell C. Clark,
P.O. Box 25, Stanleytown, VA 24100.
Transporting such commodities as are
dealt in by wholesale, retail and chaln,
grocery, drug and food business houses,
between Greensboro, NC, on the one
hand, and, on the other, points In VA
and Morehead City and Wilmington,
NC. (Hearing site: Greensboro, NC or
Wash, DC.)

MC 103993 (Sub-1052F), filed June 10,
1980. Applicant: MORGAN DRIVE-
AWAY, INC., 28651 U.S. 20 West,
Elkhart, IN 46515. Representative: James
B. Buda (same address as applicant).
Transporting railway track material,
from the facilities of Midwest Steel
Division, Midwest Corporation, at or
near Pomeroy, OH, and Nitro, WV, to
points in the U.S. in and east of ND, SD,
NE, KS, OK, and TX. (Hearing site:
Charleston, WV.)

MC 103993 (Sub-1053F), filed Juno 10,
1980. Applicant: MORGAN t4RIVE-
AWAY, INC., 28651 U.S. 20 West,
Elkhart, IN 46515. Representative: James
B. Buda (same address as applicant).
Transporting lumber and wood
products, from the facilities of Allied
Forest Products at or near Fredonla, AZ,
Alamagordo, NM, and Panquitch and
Escalante, UT, to points in OK, TX, AR,
MG, IA, IL, IN, OH, MI, MN. KY and TN.
(Hearing site: Portland, OR.)

MC 107403 (Sub-1324F) (correction),
filed March 3, 1980, published in the
Federal Register, Issue of May 9, 1080,
and republished, as corrected, this Issue.
Applicant: MATLACK, INC., Ten West
Baltimore Ave., Lansdowne, PA 19050.
Representative: Martin C. Hynes, Jr.
(address same as applicant). The
commodity restriction in part (1) thru (4)
should read as follows: '7n bulk, in tank
vehicles" instead of except bulk, in tank
vehicles. (Hearing site: Chicago, IL, or
Washington, DC.) The purpose of this
republication is to correct the restriction
in part (1) thru (4). The'rest of the
publication remains the same.

MC 111672 (Sub-13F], filed June 0,
1980. Applicant: R & M TRUCK LINE,
INC., P.O. Box 422, Oskaloosa, IA 52577.
Representative: Larry D. Knox, 600
Hubbell Building, Des Moines, IA 50309.
Transporting plastic articles, from the
facilities of Holloway Industries, Inc., at

I |1
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or near Japan, MO, to points in IL and
MI. (Hearing site: Des Moines, IA.)

MC 111812 (Sub-731F9, filed June 16,
1980. Applicant: MIDWEST COAST
TRANSPORT, INC., P.O. Box 1233,
Sioux Falls, SD 57117. Representative:
Lamoyne Brandsma (same address as
applicant). Transporting: (1) automobile
accessories, home canning kits, cleaninj
compounds, and plastic, metal, wooden
and rubber articles, and (2) equipment
and supplies used in the manufacture of
the commodities in [1) above, between
Huron, SD and Savage, MN, on the one
hand, and, on the other, points in the
U.S. (except AK and HI). (Hearing site:
Minneapolis, MN.)

MC 115162 (Sub-532F), filed June 16,
1980. Applicant: POOLE TRUCK LINE,
INC., P.O. Drawer 500, Evergreen, AL
36401. Representative: Robert E. Tate,
(same address as applicant).
Transporting (1),plastic and steel
articles (except commodities in bulk, in
tank vehicles) from Mexico, MO. to
points in the U.S. (except AK and HI);
and (2) materials, equipment and
supplies used in the manufacture, sale
and distribution of plastic and steel
articles (except commodities in bulk, in
tank vehicles), in the reverse direction.
(Hearing site: St. Louis, MO or
Washington, DC.)

MC 118142 (Sub-248F), filed June 13,
1980. Applicant- M. BRUENGER & CO,,
INC., 6250 North Broadway, Wichita, KS
67219. Representative: Lester C. Arvin,
814 Century Plaza Building, Wichita, KS
67202. Transporting meats, meat
products, meat byproducts and articles
distributed by meat-packng houses, as
described in Sections A and C of
Appendix I to the report in Descriptions
in Motor Carrier Certificates, 61 MCC
209 and 766 (except hides and
commodities in bulk), from the facilities
utilized by MBPXL Corporation, at or
near Phoenix, AZ, to points in the U.S.
on and west of a line beginning at the
mouth of the Mississippi River, and
extending along the Mississippi River to
its junction with the western boundary
of Itasca County, MN, then northward
along the western boundaries of Itasca
and Koochiching Counties, MN, to the
International Boundary line between the
U.S. and Canada. (Hearing site: Wichita,
KS or Kansas City. MO.)

MC 119493 (Sub-386F), filed June 16,
1980. Applicant: MONKEM COMPANY,
INC., P.O. Box 1196, Joplin, MO 64801.
Representative: Thomas D. Boone (same
address as applicant). Transporting
wood products and lumber, and
materials and supplies used in the
manufacture and distribution of the
foregoing commodities (except
commodities in bulk), between points in

MO, on the one hand, and, on the other,
points in the U.S. (except AK and HI).
(Hearing site: St. Louis, or Kansas City,
MO.)

MC 120822 (Sub-6F), filed June 18,
1980. Applicant- INDUSTRIAL FREIGHT
SYSTEM, INC., 9120 San Fernando
Road, Sun Valley, CA 91352.
Representative: Gary W. Wigand, 13031
San Antonio Dr., Suite 214, Norwalk, CA
90650. Transporting general
commodities (except those of unusual
value, Classes A and B explosive,
household goods as defined by the
Commission, commodities in bulk and
motor vehicles), moving on bills of
lading of freight forwarders, between
points in CA, AZ, NV, NM, OR, and
WA. (Hearing site: Los Angeles, CA.)

MC 121272 (Sub-7F), filed June 10,
1980. Applicant HESS TRUCKING CO.,
1000 West Chocolate Avenue, Hershey,
PA 17033. Representative: J. Bruce
Walter, Esquire, P.O. Box 1146,
Harrisburg, PA 17108. Transporting such
commodities as are dealt in by groccry
and food business houses (except
commodities in bulk) from the facilities
of Dauphin Distribution Services Co. In
Camp Hill Borough Hampden Township,
Cumberland County, PA, to points in
Adams and York Counties, PA, and that
portion of Cumberland, County that lies
west of PA Hwy 34. (Hearing site:
Harrisburg, PA or Washington, DC.)

MC 125433 (Sub-423F), Filed June 16,
1980. Applicant- F-B TRUCK LINE
COMPANY, 1945 South Redwood Road,
Salt Lake City, UT 84104.
Representative: John B. Anderson (same
address as applicant). Transporting (1)
camping equipment and supplies,
sporting goods and supplies, and
outdoor and recreationalfurniture,
goods and supplies, and (2) equipment,
material and supplies used in the
manufacture and distribution of the
commodities in (1) between points in the
U.S. (except AK and HI). (Hearing:
Dallas, TX)

MC 125433 (Sub-424F), Filed June 16,
1980. Applicant: F-B TRUCK LINE
COMPANY, 1945 South Redwood Road,
Salt Lake City, UT 84104.
Representative: John B. Anderson (same
address as applicant). Transporting (1)
equipment, material and supplies used
in the manufacture, hydrogenation,

agasification and processing of coal and
coal byproducts, and (2) equipment,
material and supplies used in the
manufacture or processing of petro-
chemicals, shale oil, tar sands, sulfuric
acid, dust collectors, pulp, inorganic
chemicals, ferrous and nonferrous
metals, fibers and textiles, coatings,
extractors and separators, detergents,
oils and fats, hydrogen (except in bulk),

betwen points in the U.S. (except AK
and HI). (Hearing: San Francisco, CA.)

MC 125433 (Sub-425F), filed June 16,
1980. Applicant: F-B TRUCK LINE
COMPANY, 1945 South Redwood Road,
Salt Lake City, UT 84104.
Representative: John B. Anderson (same
address as applicant). Transporting (1)
iron and steel roofing, and (2) iron, steel,
and aluminum building sections, from
Stockton, CA. to points in the U.S.
(except AK and HI), restricted to traffic
originating at the facilities of the H. H.
Robertson Company. (Hearing: San
Francisco, CA.)

MC 126822 (Sub-94F), Filed June 18,
1980. Applicant- WESTPORT
TRUCKING COMPANY, 15580 South
169 Highway, Olathe, Kansas 66061.
Representative: John T. Pruitt (same
address as applicant). Transporting
cannedgoods from Terminal Island, CA.
to points in the U.S. (except AK and HI).
Hearing site: Los Angeles, CA.

Note.-Coammon control may be involved.
MC MC 128273 (Sub-396F), Filed June

19,1980. Applicant: MIDWESTERN
DISTRIBUTION, INC., P.O. Box 189, Fort
Scott, KS 66701. Representative: Elden
Corban (same address as applicant).
Transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission, and
commodities in bulk, in tank vehicles),
between points in the U.S. (except AK
and HI), restricted to traffic originating
at or destined to the facilities utilized by
The Mead Corporation, its subsidiaries
and affiliates. (Hearing site: Columbus,
OH, or Washington, DC.)

MC 129712 (Sub-31F), filed June 12,
1980. Applicant: GEORGE BENNETT
MOTOR EXPRESS, INC., P.O. Box 569,
McDonough GA 30253. Representative:
Frank D. Hall, Postell & Hall, P.C., Suite
713,3384 Peachtree Rd., N.E., Atlanta,
GA 30326. Contract carrer transporting
such commodities as are dealt in of
used by manufacturers, distributors and
dealers or (1) agricultural equipment,. (2)
construction equipment; (3) forestry
equipment; (4) industrial equipment. (5)
irrigation equipment; (6] lawn and
leisure products; and, (7) equipment
used in the maintenance, feeding and
housing of hogs, livestock, and poultry
(except commodities in bulk), between
points in the U.S. in and east of MT,
VY, CO, and NM, under continuing

contract(s) with Ford Motor Company,
Ford Tractor Operations, Troy, ML
(Hearing site: Atlanta, GA.)

MC 133182 (Sub-4F), filed June 16,
1980. Applicant: JOSEPH H. IRBY and
LEON E. CROENNE, a partnership db.a.
MISSISSIPPI COAST LIMOUSINE
SERVICE, P.O. Box 222, Gulfport, MS
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39501. Representative: Donald B.
Morrison, P.O. Box 22628, Jackson, MS
39205. Transporting passengers and
their baggage, express, newspapers and
mail, in special operations, between
points in Hancock, Harrison and
Jackson Counties, MS, on the one hand,
and, on the other, New Orleans, LA, the
New Orleans, LA, International Airport,
points in St. Tammany Parish, LA,
Mobile, AL, and the Mobile Airport,
restricted to traffic having a prior or
subsequent movement by air. (Hearing
site: Gulfport or Biloxi, MS.)

MC 130343 (Sub-219F), (correction),
filed May 2,1980, published in the
Federal Register, issue of July 10, 1980,
and republished, as corrected, this'issue:

Applicant- MILTON
TRANSPORTATION, INC., P.O. Box
355, Milton, PA 17847. Representative:
Herbert R. Nurick, P.O. Box 1166,
Harrisburg, PA 17108. Transportingfloor
coverings and equipment, materials, and
supplies used in the manufacture,
distribution, installation, and
maintenance of floor covering (except
commodities in bulk), between the
facilities of Armstrong World Industries,
Inc., at or near Lancaster, PA and East
Hempfield Township, Lancaster County,
PA, Kankakee, IL and Jackson, MS, on
the one hand, and, on the other, those
points in the U.S. in and east of MN, IA.,
MO, AR, and LA, restricted to traffic.
originating at the named origins or
destined to the indicated destinations.

Note.-The purpose of this republication is"
to correctly state the name of the shipper.

MC 136713 (Sub-23F), filed June 16,
1980. Applicant: AERO LIQUID
TRANSIT, INC., 1717 Four Mile Road
NE., Grand Rapids, MI 49505.
Representative: Daniel J. Kozera, Jr., The
McKay Tower, Suite 2-A, Grand Rapids,
MI 49503. Transporting liquifled
petroleum gas, in bulk, in tank vehicles,
from the port of entry of the,
International Boundary Line between
the United States and Canada, at or
near Port Huron; MI, to points in IL.
(Hearing site: Lansing or Detroit, MI, or
Chicago, IL.) (Conditiom Any certificate
issued shall be limited to a period of 5
years from its date of issuance.)

Note.-Dual operations may be involved.
MC 138772 (Sub-9F), filed June 12,

1980. Applicant: ALL WAYS FREIGHT
LINES, INC., 215 North 18th,
Leavenworth, KS'66048. Representative:
Marvin D. Robertson, P.O. Box 2426,.
Kansas City, KS 66110. Transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment), (1) between Beatrice, NE,

and Marysville, KS, serving all
intermediate points, from Beatrice, NE
over NE Hwy 4 to jct NE Hwy 103, then
over NE Hwy 103 to NE Hwy 41, then
over NE Hwy 41 to U.S. Hwy 81, then
over U.S. Hwy 81 to KS Hwy 9, then
over KS Hwy 9 to KS Hwy 15, then over
KS Hwy 15 to U.S. Hwy 38, then over
U.S. Hwy 36 to Marysville, KS, and
return over the same route; (2) Between
Marysville, KS, and Belleville, KS, over
U.S. Hwy 36, serving all intermediate
points between Beatrice, NE, and
HebronNE over U.S. Hwy 136, serving
all intermediate points; (4) between the
junction of NE Hwy 15 and NE Hwy 41
and the junction of KS Hwy 15W and
U.S. Hwy 36, over NE Hwy 15-KS Hwy
15W, serving all intermediate points; (5)
serving off-route points in Marshall,
Washington, Republic, and Cloud
Counties, KS, and off-route points in •
Jefferson and Thayer Counties, NE, and
those in Fillmore and Saline Counties,
NE, lying south of NE Hwy 41, east of
U.S. Hwy 81 and west of NE Hwy 103;
and (6) between Leavenworth, KS, and
St. Joseph, MO, as an alternate route'for
operating convenience only, from
Leavenworth, KS, over KS Hwy 92 to
junction MO Hwy 45, then over MO
Hwy 45 to junction with U.S. Hwy 59,
then over U.S. Hwy 59 to St. Joseph, MO,
and return over the same route.
Applicant intends to join this authority
at Marysville, St. Joseph, MO, and -
Beatrice, NE, with present authority.
(Hearing site: Kansas City, MO.)

MC 139112 (Sub-21F), filed June 10,
1980. Applicant ALEX EXPRESS, INC.,
149 Warden Avenue, Trucksville, PA
18708. Representative: J. Bruce Walter,
P.O. Box 1146, Harrisburg, PA 17108.
Transporting (1) pools, toys, and lawn
and garden furmiture and parts and
accessories for the foregoing
commodities and (2) plastic articles,
paint and pa'nt products, and materials,
equipment and supplies used in the
manufacture, sale and distribution of the
foregoing commodities, between points
in the U.S. (except AK and HI). (Hearing
site: Harris.burg, PA or Washington, DC.)

MC 139552 (Sub-IF), filed June 19,
1980. Applicant: R.LC. TRUCKING,
INC., 21 Edythe Lane, Peabody, MA
01960. Representative: Wesley S.
Chused, 15 Court Square, Boston, MA
02108. Transporting such commodities
as are used or dealt in by wholesale and
retail grocery and department stores
and food business houses (except in
bulk), between Augusta and Portland,
ME, and Lawrence, MA, on the one
hand, and, on the other, points in AL.
AR, CT, DE, FL, GA, IL, IN, KY, LA, ME,
MD, MA, MI, MO, NJ, NY, NC, OH, PA,

SC, TN, TX, and VA. (Hearing site:
Boston, MA.)

MC 140243 (Sub-12F), filed June 17,
1980. Applicant: APPLE HOUSE, INC.,
3726 Birney Ave., Scranton, PA 18505.
Representative: Joseph F. Hoary, 121 S.
Main St, Taylor, PA 18517. Transporting
rope, synthetic cording and strapping
and tools, seals and buckles used with
synthetic strapping, oakum and packing
andsynthetic twine (1) from Honosdalo,
PA, to New Orleans, LA, and
Jacksonville and Tampa, FL, (2) from
New Orleans and Lafayette, LA, to
Jacksonville and Tampa, FL, and (3)
from Lafayette, LA, to Honesdale, PA.
(Hearing site: Wilkes Barre, PA.)

MC 141962 (Sub-2F), filed Juno 11,
1980. Applicant: NORTHEAST
REFRIGERATED DISTRIBUTION CO.,
INC., 1650 Shawsheen Street,
Tewksbury,*MA 01876. Representative:
Joseph M. Klements, Richardson & Tyler,
84 State St., Boston, MA 02109.
Transporting (1) meats, meatproduqts,'
meat byproducts, and articles
distributed by meat-packing houses, as
described in Section A and C of
Appendix I to the report in Descriptions
in Motor Carrier Certificates, 61 M.C.C.
209 and 768 (except commodities in
bul*), in vehicles equipped with
mechanical refrigeration, and (2) food
andfood products, (except in bulk), In
vehicles equipped with mechanical
refrigeration, from the facilities of
Northeast Refrigerated Distributing Co,,
Inc., at or near Tewksbury, MA, to
points in RI. (Hearing site: Boston, MA,)

MC 142672 (Sub-145F), filed June 13,
1980. Applicant: DAVID BENEUX
PRODUCE & TRUCKING, INC., P.O.
Drawer F, Mulberry, AR 72947.
Representative: Don Garrison, P.O, Box
1065, Fayetteville, AR 27701.
Transporting such commodities as are
dealt in by wholesale and retail fobd
business houses, (except in bulk, in tank'
vehicles), from the facilities utilized by
Lever Brothers Compahy at or near St.
Louis, MO, to points In AR, IA, LA,'NE
TN and TX (Hearing site: St, Lquis, MO
or Ft. Smith, AR.)

MC 143702 (Sub-14F], filed June 10,
1980. Applicant: ALL FREIGHT
SYSTEMS, INC. (a Kansas corporation),
1026 South 10th Street, Kansas City, KS
66108. Representative: Donald J. Quinn,
Attorney at Law, Suite 900, 1012
Baltimore, Kansas City, MO 64105.
Transporting cannedgoods, from the
facilities of Lakeside Packing Company
at Manitowoc, WI, and Plainview, MN,
to points in AZ, CO, KS, LA, MO, MS,
NE, NM, OK and TX. (Hearing-site:
Kansas City, MO.)

Note.-Dual operations may be involved.

I I
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MC 143702 (Sub-15F), filed June 18,
1980. Applicant. ALL FREIGHT
SYSTEMS, INC., 1026 South 10th Street,
Kansas City, KS 66106. Representative:
Donald J. Quinn, Suite 900, 1012
Baltimore, Kansas City, MO 64105.
Transporting candles and candles in
containers and metal holders, from the
facilities of Muench-Kreuzer Candle
Company at Liverpool, NY, on the one
hand, and, on the other, points in CO.
IA, KS, MN, MO, NE and ND. (Hearing
site: Syracuse, NY.)

Note.-Dual operations may be involved.
MC 143702 (Sub-16F), filed June 16,

1980. Applicant: ALL FREIGHT
SYSTEMS, INC., 1026 South 10th Street,
Kansas City, KS 66106. Representative:
Donald J. Quinn, Suite 900, 1012
Baltimore, Kansas City, MO 64105.
Transporting canned goods and non-
alcoholic mixes [except in bulk), from
the facilities of Master of Mixes, Inc., at
Byhalia, MS, to points in IA, IL, IN, KS,
MI, MN, NE, MO and OH, restricted to
traffic originating at the facilities of
Master Mixes, Inc., at Byhalia, MS, and
destined to the named points. (Hearing
site: Kansas City, MO.)

Note.-Dual operations may be involved.
MC 144572 (Sub-42F), filed June 13,

1980. Applicant MONFORT
TRANSPORTATION COMPANY, P.O.
Box G, Greeley, CO 80631.
Representative: Steven K. Kuhlmann,
2600 Energy Center, 717 17th Street,
Denver, CO 80202. Transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment), from
Los Angeles, CA, to Salt Lake City, UT,
and Denver, CO, restricted to traffic
moving on bills of lading of freight
forwarders. (Hearing site: New York,
NY, or Denver, CO.)

Note.-Dual operations may be involved.
MC 144603 (Sub-8F), filed June 16,

1980. Applicant F.M.S.
TRANSPORTATION, INC., 2564 Harley
Drive, Maryland Heights, MO 63043.
Representative: Laura C. Berry (same
address as applicant). Transporting
paper and paper products, and
materials, equipment, and supplies used
in the manufacture and sale of foregoing
commodities, between points in the U.S.
(except AK and HI), restricted to traffic
originating at or destined to the facilities
used by American Pad and Paper Co.
(Hearing site: St. Louis, MO or
Washington, DC.)

MC 145102 (Sub-64F), filed June 16,
1980. Applicant FREYMILLER
TRUCKING, INC., P.O. Box 188,
Shullsburg, WI 53586. Representative:

Wayne W. Wilson, 150 East Gilman
Street, Madison, WI 53703. Transporting
canned goods and pet food from
Terminal Island, CA, to points in IL, IN,
MN, OH, OR, UT, WA, and WI.
(Hearing site: Madison, WI or Terminal
Island, CA.)

MC 146032 (Sub-8F}, filed June 17,
1980. Applicant SKYCAB, INC., 137
North 4th Street, Philadelphia, PA 19106.
Representative: Steven M. Tannenbaum,
Esquire, 135 North 4th Street,
Philadelphia, PA 19106. Transporting
medical test kits, between the fqcilities
of Roche Diagnostics at Belleville, NJ,
and points in the U.S. (except AK and
HI). (Hearing site: Philadelphia, PA.)

MC 146643 (Sub-49F1, filed June 16,
1980. Applicant INTER-FREIGHT
TRANSPORTATION, INC., 655 East
114th St., Chicago, IL 60628.
Representative: Marc J. Blumenthal, 39
S. LaSalle St., Chicago, IL 60628.
Contract carrier, transporting foodstuffs,
except in bulk, from the facilities of
Fearn International, Inc., at Franklin
Park, IL, to points in IN, IA, KS, MI, MN,
MO, OH, PA, and WI, under continuing
contract(s) with Fern International, Inc.
(Hearing site: Chicago, IL)

Note.-Dual operations may be involved.
MC 146643 (Sub-50F), filed June 16,

1980. Applicant INTER-FREIGHT
TRANSPORTATION, INC., 655 East
114th St., Chicago, IL 60628.
Representative: Donald B. Levine, 39 S.
LaSalle St., Chicago, IL 60628. Contract
carrier, transporting paper and poper
products, and materials and supplies
used in the manufacture and distribution
of paper and paper products (except
commodities in bulk), between the
factilities of International Paper
Compnay at or near Indianapolis, IN, on
the one hand, and, on the other, points
in IL, KS, MI, MN, MO, NY, OH, OK and
PA, under continuing contract(s) with
International Paper Co. (Hearing site:
Chicago, IL.)

Note.-Dual operations may be involved.
MC 146892 (Sub-13F1, filed June 10,

1980. Applicant R & L TRANSFER, INC.,
P.O. Box 271, Wilmington, OH 45177.
Representative: Boyd B. Ferris, 50 W.
Broad St., Columbus, OH 43215.
Transporting general commodities
(except those of unusual value, Classes
A and B explosive, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment), between points in
Brown, Clinton, Fayette and Highland
Counties, OH, on the one hand, and, on
the other, points in the U.S. (except AK
and HI) restricted to traffic originating
at or destined to points in Brown,
Clinton, Fayette, and Highland Counties,

OH. (Hearing sites: Columbus or
Cincinnati, OH.)

MC 147042 (Sub-2F), filed June 16,
1980. Applicant: SEARS TRUCKING,
INC., 8023 East Slauson Avenue,
Montebello, CA 90640. Representative:
Robert Evans (same address as
applicant). Transporting brass, bronze,
and copper, strips, bars, rods, and
tubing, from points in AZ and NV.
(Hearing site: Los Angeles or Santa Ana,
CA.)

MC 147312 (Sub-2F, filed June 16,
1980. Applicant DALOR TRANSIT,
INC., 7520 Ryan Road, Franklin, WI
53132. Representative: Albert A. Andrin,
180 North La Salle Street, Chicago, IL
60601. Contract carrier, transporting
printed matter, from the facilities of
Moebius Printing Co. at Milwaukee, WI,
to points in Ml. OH, IN, IL, IA and MN,
under continuing contract(s) with
Moebius Printing Co. (Hearing site:
Chicago, IL or Milwaukee, WI.)

MC 148083 (Sub-3F), filed June 9,1980.
Applicant: SELLARS TRANSPORT
SERVICE, 1620 Parnell Drive, Eugene,
OR 97404. Representative: Robert W.
Sellars (same address as applicant).
Transportingpneumaticfiltersysters,
bins and conveyors, veneer stackers,
and pipe and parts and accessories for
the foregoing commodities, from the
facilities of Clarke Sheet Metal Inc., at
Eugene, OR, to points in the U.S. (except
AK and HI). (Hearing site: Eugene, OR.)

MC 147462 (Sub-IFI, filed June 16,
1980. Applicant: CLAYTON H. TEN
PAS, d.b.a. C. H. TEN PAS
TRANSPORT, Route 1. Plymouth, WI
53073. Representative: Richard C.
Alexander, 710 N. Plankinton Avenue,
Milwaukee, W1 53203. Contract carrier,
transporting liquid concrete additives,
bulk, in tank vehicles, from Port
Washington, WI, to points in CO, IL, IN,
IA, KS, KY, ML MN, MO, NE, ND, OH,
OK, SD, and TX, under continuing
contract(s) with Sika Chemical
Corporation, of Lyndhurst, NJ. (Hearing
site: Milwaukee, WI.)

MC 148362 (Sub-4F), filed June 11,
1980. Applicant* HAR-BET, INC., 7209
Tara Boulevard, Jonesboro, GA 30236.
Representative: Bruce E. Mitchell, Suite
520, Lenox Towers South, 3390
Peachtree Rd., NS, Atlanta, GA 30326.
Contract carrier, transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, and commodities in bulk),
between the facilities of Gulf Atlantic
Distribution Services at New Orleans,
LA, Houston and Arlington, TX.
Memphis, TN, Birmingham, AL,
Charlotte, NC, Greenville, SC, Denver,
CO. and Seattle and Spokane, WA, on
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the one hand, and on the other, points in
the U.S. (except AK and HI), under
continuing contract(s) with Gulf Atlantic
Distribution Services. (Hearing site:
Atlanta, GA.)

MC 148502 (Sub-3F), filed June 13,
1980. Applicant: L. F. CARTER, INC.,
Field Avenue, P.O. Box 224, Pittsford,
VT05763. Representative: Jack R. Abell,
27 South Main Street, P.O. Box 782,
Rutland, VT 05701. Contract carrier,
transporting (1) dry reclaimed alumina
oxide, in bulk, from Worcester, MA, to
Proctor, VT, and (2) limestone ground
products (except in bulk, in tank
vehicles), from the facilities of OMYA,
Inc., at Florence, VT, to points in ME,
NH, NY, MA and CT, under continuing
contract(s) in (1) with Vermont Marble
Compary, and in (2) with OMYA, Inc.
(Hearirg site: Rutland or Burlington,
VT.)

MC 148632 (Sub-IF), filed June 16,
1980. Applicant: DIXON LEASING CO.,
INC., a corporation, 2620 Old Egg
Harbor Road, Lindenwold, NJ 08021.
Representative: Robert B. Einhorn, 3220
P.S.F.S. Building,,12 South 12th Street,
Philadelphia, PA 19102. Transporting
paper and paper products, and
equipment, materials, and supplies used
in the manufacture and distribution of
the foregoing commodities, between
points in the U.S. (except AK and HI),
restricted to traffic originating at or
destined to the facilities of the Scott
Paper Company. (Hearing site:
Philadelphia, PA or Washington, DC.).

MC 150052 (Sub-lF), filed June 13,
1980. Applicant- SEAPORT
TRANSPORTATION CO;IPANY, 312
West End, Detroit, MI 48209.
Representative: Alex J. Miller, Fabrizio
Miller & Graham, P.C., 1520 N.
Woodward Ave., P.O. Box 244,
Bloomfield Hills, MI 48013, (313) 642-
1012. Contract Carrier, transporting self
contained room air conditioners,
between Jonesville and Detroit, MI,
restricted to traffic having a prior or
subsequent movement by rail, under
continuing contract(s), with York
Division, Borg Warner Corp. (Hearing
site: Detroit or Lasing, MI, or Chicago,
IL.) J.

Note.-Dual operations may be involved.
MC 150292 (Sub-IF), filed June 16,

1980. Applicant: PITTS TRUCKING,
INC., R.R. No. 2, Hutchinson, KS 67501.
Representative: Clyde N. Christey, Ks
Credit Union Bldg., 1010 Tyler, Suite
11,0L, Topeka, KS 66612. Transporting
meats, meat products, meat byproducts,
and articles distributed by meat-
packinghouses, as described in Sections
A and C of Appendix I to the report in
Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 and 766

(except hides), from the facilities of
DPM of Kansas, Inc. at or near Wichita,
KS, to points in OR, CA, and WA.
(Hearing site: Kansas City, MO.)

MC 150322 (Sub-IF), filed June 16,
1980. Applicant: WILLIAM NOEL, d.b.a.
GREGORY MOTOR EXPRESS, 1221
West Madison St., Chicago, IL, 60607.
Representative: Albert A. Andrin, 180
North La Salle St., Chicago, IL 60601.
Transporting store, tavern, and
restaurant fixtures and equipment,
between points ih WI, IN, IL, IA, ML
MO, OH, KY and MN. (Hearing site.
Chicago,-IL.)

MC 150512 (SubiF), filed June 18,
1980. Applicant: B & M TRANSIT, INC.,
Route-603, Plymouth, OH 44865.
Representative: Lewis S. Witherspoon,
88 East Broad St, Columbus, OH 43215.
Contract carrier transporting fresh
meats between the facilities of The
Dicilo Corp. at Cleveland, OH on the
one hand, and, on the other, points in
MA, MD, NJ, NY, and PA, under
continuing contracts with The Dicillo
Corp., of Cleveland, OH. (Hearing site:
Clevelanil, OH.)

Volume No. 296.
Decided: June 26, 1980.
By the Commission Review Board No. 1.

Members Carleton, Joyce and Jones.
MC 107012 (Sub-556F), filed June 24,

1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Highway 30
West, P.O. Box 988, Fort Wayne, IN
46801. Representative: David D. Bishop,
P.O. Box 988, Fort Wayne, IN 46801,
(219) 429-2116. Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes,
transporting: parts, materials and
supplies used in the manufacture of toys
and games (except commodities in bulk
and commodities which because of size
or weight require the use of specialized
equipment), from the facilities of Mattel
Toys located at or near Edison and
South Plainfield, NJ, to Canonsburg and
Houston, PA to points in Los Angeles
and Orange Counties, CA, and from the
facilities of Mattel Toys located in Los
Angeles and Orange Counties, CA, to
Edison and South Plainfield, NJ and
Canonsburg and Houston, PA. (Hearing
sites: Los Angles, CA, or Washington,
DC.)

Note.--Common control may be involved.
MC 107012 (Sub-557F), filed June 25,

1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Highway 30
West, P.O. Box 988, Fort Wayne, IN
46801. Representative: David D. Bishop,
P.O. Box 988, Fort Wayne, IN 46801,
(219) 429-2110. Authority sought to
operate as a common carrier, by motorvehicle, over irregular routes,

transporting: absorbent cotton, cotton or
rayon balls, and bandages or dressings,
from the facilities of National Patent
Development Corporatioilocated at or
near Dayville, CT to points in the United
States (except AK, HI and CT). (Hearing
sites: Hartford, CT, or Washington, DC,)

Note.-Common control may be involved,
MC 107012 (Sub-558F), filed June 24,

1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Highway 30
West, P.O. Box 988, Fort Wayne, IN
46801. Representative: David D. Bishop,
P.O. Box 988, Fort Wayne, IN 46801,
(219) 429-2110. Authority sought to..
operate as a common carrier, by motor
vehicle, over irregular routes,
transporting: Vending machines, and
such commodities as are sold in or used
in conjunction with vending machines,
and parts for vending machines
between the facilities of Fawn Sales
Corp. located at or near Des Moines, IA,
on the one hand, and, on the other,
points in AZ, CA, CO, NV, NM, OK, OR,
TX, UT, WA, NC, VA, KY, TN, AR, ID,
MN 'and KS.

MC 107012 (Sub-582F), filed June 30,
1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Highway 30
West, P.O. Box 988, Forty Wayne, IN
46801. Representative: David D. Bishop
(same address as applicant).
transporting furniture and pats for
furniture, from the facilities of
Burlington Industries Inc., Burlington
Furniture Division, at or near
Robbinsville, NC, to points In IN, IL, Ml,
MN, NY, OH, and PA.

MC 107012 (Sub-563F), filed June 30,
1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Highway'30
West, P.O. Box 988, Forty Wayne, IN
46801. Representative: Bruce W.
Boyarko, P.O. Box 988, Fort Wayne, IN
46801, (219) 429-2224. Authority sought
to operate as a common carrier, by
motor vehicle, over irregular routes,
transporting: (1) dried, silk, and plastic
flowers and foliage; dried, silk, and
plastic flower arrangements, and (2)
decorations, accessories, supplies, and
materials used in the manufacture,
assembly, and distribution of the
commodities named in (1) above, from
Atlanta, GA; New Albany, IN; Bolivar,
MO; and Dallas, TX to points in AR, CA,
IL, IN, IA, MN, NE, TX, and WI.
(Hearing sites: Springfield, MO or
Washington, DC.)

Note.-Common control may be Involved.
MC 107012 (Sub-56), filed June 30,

1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Highway 30
West, P.O. Box 988, Forty Wayne, IN
46801. Representative: Stephen C.
Clifford (same address as applicant).
Transporting tires and tire tubes, from
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Conshohocken, Frazer, Montgomery
Vile, Norristown, and Royersford, PA,
to points in AL. AR. FL, GA. IL, IN, IA,
KS, KY, LA, MI, MN, MS, MO. NE, NC,
OH SC, TN, VA. WV, and WL. MC 107012 (Sub-565F), filed June 30,
1980. Applicant NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Highway 30
West. P.O. Box 988, Forty Wayne, IN
46801. Representative: Bruce W.
Boyarko. Transporting books, from the
facilities of Encyclopaedia Britannica
Inc., at (a) Chicago, IL, (b) Willard, OH,
and (c) Kingsport. TN, to points in the
U.S. (except AK and HI).

MC 119522-49F, filed June 25,1980.
Applicant: McLAIN TRUCKING, INC.,
2425 Walton Street, P.O. Box 2159,
Anderson, IN 46011. Representative:
John B. Leatherman, Jr. (same address as
applicant). Authority sought to operate
as a common carrier, by motor vehicle,
over irregular routes, transporting:
Petroleum andPetroleum Products,
automotive chemicals, and cleaning
compounds, and such equipment.
materials, and supplies, as are used by
automotive service centers (except in
bulk). Between the facilities of Valvoline
Oil Company, a division of Ashland OiL
Inc. located at Willow Springs, IL on the
one hand, and, on the other, points in
AR, CO. IN, IA. KY, KS, LA, MI, NM,
MO, MT, NE, MN, ND, OH. OK, PA. SD,
TN, TX WI and WY. restricted to traffic
originating at or destined to named
facilities, should a hearing be deemed
necessary, applicant requests it be held
in Chicago, IL or Washington D.C.

MC 119632 (Sub-118F). Applicant:
REED LINES, INC., 634 Ralston Avenue,
Defiance, OH 43512. Representative:
Wayne C. Pence (same as applicant).
Transporting: Animal and pet foods,
(except frozen orin bulk) between the
facilities of Benco Pet Foods, Inc., at
Zanesville, OH and points in the states
of DC, DE, IL, IN, KY, MD, MI, MO, NJ,
NY, PA. VA. and WV. Restricted to
shipments originating at or destined to
facilities of Benco Pet Foods, Inc.
(Hearing site: Columbus, OH.)

MC 119632 (Sub-119F). Applicant:
REED LINES, INC., 634 Ralston Avenue,
Defiance, OH 43512. Representative:
Wayne C. Pence (same as applicant).
Transporting Foodstuffs (except frozen
or in bulk) from the facilities.of D'Amico
Company at Steger and Park Forest. IL
to points in the states of DE, IN, KY, MD,
MI-Commercial Zone of St. Louis, MO,
NJ, NY. OIL PA. VA. WV and DC.
(Hearing site: Chicago, IL.)

MC 119632 (Sub-120F). Applicant:
REED LINES, INC., 634 Ralston Avenue,
Defiance, OH 43512. Representative:
Wayne C. Pence, 634 Ralston Avenue,
Defiance, OH 43512. Transporting Such

commodities as are dealt in by grocery
andfood business houses (except frozen
orin bulk, from Milton. PA to points in
the states of KY, NY and OH. Restricted
to traffic originating at facilities of
American Home Foods and destined to
the named states. (Hearing site: New
York, NY or Washington, DC.)

MC 119632 (Sub-121F), filed June 27,
1980. Applicant: REED LINFS, INC., 634
Ralston Ave., Defiance, OH 43512.
Representative: Wayne C. Pence (same
address as applicant). Transporting
Toilet preparations, from St. Louis, MO.
to points inMD, MI, NY, and PA.
restricted to traffic originating at the
facilities of Vi-Jon Laboratories, Inc.

MC 124692 (Sub-336F), filed June 30,
1980. Applicant: SAMMONS
TRUCKING, P.O. Box 4347, Missoula,
MT. 59806. Representative: J. David
Douglas (same address as applicant).
Transporting Modular panels from
Centralia, IL to points in the United
States (including AK and HI). (Hearing
site: Chicago, IL or St. Louis, MO.)

MC 124813 (Sub-226), filed June 9,
1980. Applicant: UMTHUN TRUCKING
CO., 910 South Jackson Street, Eagle
Grove, IA 50533. Representative:
William L. Fairbank. 1980 Financial
Center, Des Moines, IA 50309. Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting Commodities used in the
construction and operation of soybean
processing plants and power generating
plants, from points in the United States
(except AL and HI) to Eagle Grove, IA.
(Hearing site: St. Paul, MN; Omaha, NE.)

MC 126822 (Sub-96F), filed June 25,
1980. Applicant: WESTPORT
TRUCKING COMPANY, 15580 South
169 Highway, Olathe, Kansas 66061.
Representative: John T. Pruitt (same as
applicant). Foodstuffs from Laredo, TX,
to points in CA. CO. , IL, IN, KS, MO.
NE, NJ and NY. Supporting shipper
A.T.M. Gamesa, P.O. Box 188, Laredo,
Texas 78040.

MC 126822 (Sub-97F), filed June 26,
1980. Applicant: WESTPORT
TRUCKING COMPANY, 15580 South
169 Highway, Olathe, Kansas 66061.
Representative: John T. Pruitt (same as
applicant). Paper and paper articles
between the facilities of Texas Stock
Tab, Inc. at Dallas, TX on the one hand.
and points in the United States (except
AK and HI) on the other. Supporting
shipper. Texas Stock Tab, Inc., 8808
Sovereign Row, Dallas, Texas 75247.

MC 126822 (Sub-98F), filed June 26,
190. Applicant: WESTPORT
TRUCKING COMPANY, 15580 South
169 Highway, Olathe, Kansas 6061.
Representative: John T. Pruitt (same as

applicant). Wooden doors, wooden
screens, wooden blinds, compressed
woodfire logs and other wood products
from Fort Worth and ML Pleasant. TX,
to points In AL, AR. GA. KS, MO, NC
OK and TN. Supporting shipper.
McLeland-Harris Door Company, Inc.,
P.O. Box 11482, Fort Worth, Texas 76109.

MC 129032 (Sub-127F), filed June 23,
19680. Applicant: TOM INMAN
TRUCKING, INC., 5656.South 2.th East
Avenue, Tulsa, Oklahoma 74121.
Representative: Mr. John P. Fischer,
Silver, Rosen. Fischer & Stecher, 256
Montgomery Street. 5th Floor, San
Francisco, CA 94104. Common carrier,
irregular routes, transporing canned and
preserved foodstuffs from the facilities
of Heinz USA at ornear Muscatine and
Iowa City, IA to points in AR, KS, LA,
MO, OK, TN and TX, restricted to
traffic oigiatfng at the named
facilities and destined to the named
States. Supporting shipper. Heinz USA.
Div. of H. J. Heinz Company, P.O. Box
57, Pittsburgh, PA 15230. (Hearing site:
Pittsburgh, PA or St. Louis, MO.)

MC 134922 (Sub-329F), filed June 23,
1980. Applicant: B. J. McADAMS, INC.,
Route 6, Box 15, North Little Rock, AR
72118. Representative: Bob McAdams
(same address as applicant).
Transporting general commodities
(except commodities in bulk, household.
goods as defined by the Commission.
articles of unusual value, Classes A and
B explosives and those which because
of size or weight require the use of
special equipment), between points in
the U.S. (except AK and Hi), restricted
to traffic originating at or destined to the
facilities of Velsicol Chemical
Corporation.

Note.-Applicant states the purpose of this
Application is to replace interline service it is
presently providing (in part) in conjunction
with other carriers.

MC 134922 (Sub-330F), filed June 27,
1980. Applicant: B. J. McADAMS, INC.,
Route 6, Box 15, North Little Rock. AR
72118. Representative: Bob McAdams
(same address as applicant).
Transporting such commodities as are
dealt in by retail and discount
department stores (except commodities
in bulk), between points in the U.S.
(except AK and HI), restricted to traffic
originating at or destined to the facilities
of Dayton-Hudson Corporation and its
divisions.

MC 134922 (Sub-331F), filed June 27,
1980. Applicant: B. J. McADAMS, INC.,
Route 6, Box 15, North Little Rock, AR
72118. Representative: Bob McAdams
(same address as applicant). Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting Wine and Brandy and
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materials and supplies used in the
manufacturing and distribution of Wine,
and Brandy (except in bulk), between
points in the U.S. (except AK and HI),
restricted to traffic moving from, to or
through the facilities of Paul Masson
Vineyards.

Note.-Common control niay be involved.
If a hearing Is deemed necessary, it is
requested it be held at San Francisco, CA or
Little Rock, AR.

MC 134922 (Sub-332F, filed June 27,
1980. Applicant: B. J. McADAMS, INC.,
Route 6, Box 15, North Little Rock, AR
72118. Representative: Bob McAdams
(same address as applicant). Authority
sought to operate as a conzon carrier,
by motor vehicle, over irregular routes,
transporting Potatoes, fresh frozen or
cooked frozen and Potatoes, cooked,
diced, flaked, sliced, other than frozen,

-from Quincy, Richland, and Connell,
WA, Hermiston, OR, American Falls, ID,
and Clearfield, UT to Moline andRock
Island, IL and points in IA.

Note.-Common control may be involved.
If a hearing is deemed necessary, it is
requested it be held at Chicago, IL or Little
Rock, AR.

MC 141532 (Sub-80F, filed June 25,
1980. Applicant: PACIFIC STATES
TRANSPORT, INC., 10244 Arrow
Highway, Rancho Cucamonga, CA
91730. Representative: Michael J.
Norton, 1905 South Redwood Road, Salt
Lake City, UT 84104. Transporting
commodities of the type dealt.in or used
by manufacturers of heating and cooling
pystems (except in bulk], and solar
energy heating and cooling systems,
between points in the U.S. (except AK
and HI). Restricted to shipments
originating at or destined to the facilities
of Lennox Industries. (Hearing site:

- Dallas, TX.)
MC 141532 (Sub-82), filed July 1,1980.

Applicant- PACIFIC STATES
TRANSPORT, INC., 10244 Arrow
Highway, Rancho Cucamonga, CA
91730. Representative: Michael J.
Norton, 1905 South Redwood Road, Salt
Lake City, UT 84104. Transporting flat
glass, from the facilities of PPG
Industries, Inc., located at Cumberland,
MD and Crystal City, MO to points in
WA, OR, ID, MT, CA, NV, AZ, UT, CO
and WY. (Hearing site: Los Angeles,
CA.)

MC 141532 (Sub-83), filed June 17,
1980. Applicant- PACIFIC STATES
TRANSPORT, INC., 10244 Arrow
Highway, Rancho Cucamonga, CA
91730. Representative: Michael J.
Norton, 1905 South Redwood Road, Salt
Lake City, UT 84104. TransportiUng iron
and steel articles and construction
equipment, materials and supplies from
KS, OK, TX, NM, UT, AZ and CA to

pointiin CA, AZ, OR, WA, NV, ID, UT
and MT. (Hearing site: Los Angeles,CA.)

MC 142672 (Sub-150), filed June 30,
1980. Applicant: DAVID BENEUX
PRODUCE & TRUCKING, INC., P.O.
Drawer F, Mulberry, AR 72947.
Representative: Don Garrison, P.O. Box
1065, Fayetteville, AR 72701. Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting clothing, NOI-from the
facilities of Sidney Bernstein & Son,-at
or near Lancaster, PA-to points in AZ,
CA, MO, NM, NV, OK, OR, TX and WA.
(Hearing site: Philadelphia, PA or Ft.
Smith, AK.)

MC 142672 (Sub-151), filed June 30,
1980. Applicant: DAVID BENEUX
PRODUCE & TRUCKING, INC., P.O.
Drawer F, Mulberry, AR 72947.
Representative: Don Garrison, P.O. Box
1065, Fayetteville, AR 72701.
Transporting foodstuffs (except in bulk),
from the facilities of Anderson Clayton
Foods, at or near Sherman, TX, to
Memphis, TN, and points in AR, LA, MS,
and OK

MC 144122 (Sub-75F1, filed June 26,
1980. ApplicanC* CARRETTA
TRUCKING, INC., S 160 Route 17,
Paramus, NJ 07652. Representative:
Joseph Carretta, President, S 160 Route
17, Paramus, NJ 07652. Authority sought
to operate as a common carrier, by
motor vehicle, over irregular routes,
transporting toilet preparations and
health and beauty aids (except in bulk),
from Northvale, NJ to points in GA and
IL.

MC 144572 (Sub-45F1, filed June 30,
1980. Applicant- MONFORT
TRANSPORTATION COMPANY, a
corporation, P.O. Box G, Greeley, CO
80631. Representative: John T. Wirth, 717
17th St., Suite 2600, Denver, CO 80202.
Transporting malt beverages, from St.
Paul. MN, San Antonio, TX, Omaha, NE,
and Tumwater, WA, to the facilities of
Murray Brothers Distributing Company,
at Denver, CO.

MC 145042 (Sub-6F, filed June 25,
1980. Applicant: ZEELAND FARM
SERVICES, INC., 2468 84th St., Zeeland,
MI 49464. Representative: James R. Neal,
1200 Bank of Lansing Bldg., Lansing, MI
48933. Transporting, vetetable oil, in
bulk, in tank vehicles, from the facilities
of Cargill, Incorporated, at or near ,
Chicago, IL, to points in IL, IN, KY, MI,
and OH.

MC 145722 (Sub-2F), filed July 1,1980,
Applicant: REM LEASING, INC., 114
Royal Road, Jamestown, NC 27282.
Representative: Chester A. Zyblut, 366
Executive Bldg., 1030 15th Street N.W.,
Washington, DC 20005. Authority sought.

to operate as a common carrier, by
motor vehicle, over irregular routes,'
transporting: Textile products and
materials used in the manufacture
thereof from points In NC and SC to
Atlanta, GA; Tulsa, OK and points In
CA. (Hearing site: Atlanta, CA.)

MC 145782F (Sub-4F), filed July 1,
1980. Applicant: MERCHANTS HOME
DELIVERY SERVICE OF TEXAS, INC.,
P.O. Box 5067, Oxnard, CA 93031.
Representthtive: David B. Schneider,
Morgan Brown & Schneider, P.O. Box
1540, Edmond, OK 73034. Newfurniture,
furnishings and appliances, from the
facilities of Levitz Furniture Corporation
of the Pacific at or near Milwaukee, OR
to points in Cowlitz, Clark and
Skamania counties, WA, for 180 days.
An underlying temporary authority Is
pending. (Hearing site: Miami, FL; Vt,
Lauderdale, FLI

MC 146343 (Sub-9F), filed March 18,
1980. Applicant: SOUTHERN EXPRESS
CORPORATION, 308 South Ocean
Blvd., Pompano, FL 33062.
Representative: Mr. Daniel Sumner, 131
Airport Rd., Warwick, RI 02889,401-
739-0333. Contract carrier, Transporting
garden supplies, machinery and
equipment agricultural products as
garden supplies: Between Providence RI
and Points in the U.S. (except AK and
HI) under a continuing contract or
contracts with the Crawford Garden
Supplies Company of Providence, RL
(except in bulk). (Hearing site: preferred:
Washington DC; alternate: Florida.)

MC 146402 (Sub-23), filed July 1, 1080.
Applicant: CONALCO CONTRACT
CARRIER, INC., P.O. Box 968, Jackson,
TN 38301. Representative: Charles W.
Teske, (address same as applicant).
Authority granted to engage in
operations in interstate or foreign
commerce as a common carrier by
motor vehicle, over irregular routes,
transporting: Wooden Reels between
the facilities of Wood Fabricators, Inc.
at Yelm, WA and points in the United
States (except Alaska and Hawaii).
Restricted to traffic originating at or
destined to facilities owned, utilized, or
operated by Wood Fabricators. (Hearing
site: Atlanta, Georgia or Washington,
DC,)

MC 148392 (Sub-3F, filed May 8,1080,
Applicant: SERVICE TRANSPORT,
INC., P.O. Box 2749, Cookeville,
Tennessee 38501. Representative: James
Clarence Evans, Attorney, 1800 Third
National Bank Building, Nashville,
Tennessee 37219. General commodities,
with the exception of household goods,
classes A and B explosives,
commodities in bulk, and those requiring
specialized equipment, over the
following described routes, all of which

52506



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Notices

are to be used in conjunction with each
other and with other authority which
applicant may hold. (a) Between Crab
Orchard, Tennessee and Memphis,
Tennessee via Interstate Hwy. 40, and
serving all intermediate points between
Crab Orchard and the junction of
Interstate Hwy. 40 and TN Hwy. 56, and
serving Nashville, Tennessee for the
purpose of joinder only. (b) Between
Cookeville, Tennessee and Jamestown.
Tennessee over the following described
route: From Cookeville, TN. via TN
Hwy. 42 to the junction of TN Hwy. 52,
thence TN Hwy. 52 to Jamestown and
return over the same route, serving all
intermediate points. (c) Between
Monterey, Tennessee and Livingston,
Tennessee, via TN Hwy, 84, serving all
intermediate points. (d) Between
Crossville, 'Tennessee and Jamestown.
Tennessee, via U.S. Hwy. 127, serving
all intermediate points. [e) Between
Monterey, Tennessee and Clarkrange,
Tennessee, via TN Hwy. 62, serving all
intermediate points. (f) Between Crab
Orchard, Tennessee and Cookeville,
Tennessee over the following described
route: From Crab Orchard, TN to
Crossville, TN via U.S. Hwy. 70, thence
via U.S. Hwy. 70N to Cookeville and
return over the same route, serving all
intermediate points. (g) Between
Spencer, Tennessee and Cookville,
Tennessee, via TN Hwy. 111, serving all
intermediate points. (h) Between Fall
Creek Falls State Park and the junction
of TN Hwy. 30 and U.S. Hwy. 70S, riear
McMinnville, TN. via TN Hwy. 30,
serving all intermediate points. (i)
Between Sparta, Tennessee and
McMinnville, Tennessee, via U.S. Hwy
70S, serving all intermediate points. (k)
Between McMinnville, Tennessee and
the junction of TN Hwy. 56 and
Interstate Hwy. 40, via TN Hwy. 56,
serving no intermediate points and
serving the said junction for joinder
only. (1) Between McMinnville,
Tennessee and Nashville, Tennessee
over the following described route: From
McMinnville via TN Hwy. 55 to its
junction with Interstate Hwy. 24, thence
via Interstate Hwy. 24 to Nashville and
return over the same route, serving all
intermediate points between
McMinnville and Morrison, Tennessee,
including Morrison, and serving
Nashville for the purpose of joinder
only. The authority sought includes all
of the commercial zones of all points,
irrespective of the states in which a
portion thereof might lie. All the
foregoing shall include authority to tack
or join any of these aforesaid routes, or
portions thereof, at intersections
between any of them, and also authority
over any convenient streets and

highways between any point on
Interstate Hwy. 40 and any point at
which service is otherwise authorized,
but with no authority to serve any
intermediate point along such streets
and highways unless otherwise
authorized. Authority includes authority
to interline.

MC 148432 (Sub-21), filed May 27,
1980. Applicant: MARGO TRANSPORT,
INC., 1317 East Scott, Olney, IL 62450.
Representative: Robert T. Lawley, 300
Reisch Bldg., Springfield. IL 62701.
Qontract carrier, transporting: Paper,
paper products, and materials and
supplies used in the manufacture and
distribution of paper products (except in
bulk), between Fenton, MO on the one
hand. and on the other, points in AR. IL,
IN, IA. KY, KS and TN under continuing
contract(s) with: Inland Container
Corporation of: 151 North Delaware,
Indianapolis, IN 46206. (Hearing site: St.
Louis, MO; Chicago, IL)

MC 148732 (Sub-317, filed June 30,
1980. Applicant: L & J TRUCKING, INC.,
P.O. Box 1325, Wisconsin Rapids, WI
54494. Representative: Robert P. Sack,
P.O. Box 6010, West St. Paul, MN 55118.
Transporting such commodities as are
dealt in or used by manufacturers,
converters, printers and distributors of
paper and paper products (except
commodities in bulk), from points in
Wood and Portage County, WI to points
in AZ, CA, CO, ID, MT, WV, NM, OR.
UT, WA and WY.

MC 150942 (Sub-iF), filed June 11,
1980. Applicant: STAGE COACH
LEASING CO., INC., d.b.a. STAGE
COACH CHARTERING SERVICES CO.,
3536 Windermere Drive, Hephzibah, GA
30815. Representative: Jeffrey Kohlman
Born, Kohlman & Duvall, P.C., Suite 508,
1447 Peachtree Street. NE., Atlanta, GA
30309. Authority sought to operate as a
common carrier, by motor vehicle, over
irregular routes, transporting passengers
and their baggage, in charter and special
operations, in round-trip movements,
beginning and ending at points in
Richmond County, GA, and Aiken and
Orangeburg Counties, SC, and extending
to points in AL, FL, GA. LA, MS, NC, SC,
TN, VA and DC. (Hearing site: Augusta,
GA or Atlanta, GA.)

MC 150952 (Sub-IF), filed June 23,
1980. Applicant: DAIRYLAND
TRANSPORT, INC., P.O. Box 111a,
Wisconsin Rapids, WI 54494.
Representative: Terrence D. Jones, 2033
K St., NW., Suite 300, Washington, DC
20006. Contract carrier, transporting
dairyproducts, between points in UT.
and those points in the U.S. in and east
of ND, SD, NE, CO. OK, and TX, under
continuing contract(s) with Cheese

Specialties Services, Inc., of Wisconsin
Rapids, W'L

MC 151072F, filed June 16,1980.
Applicant: NORTH CANTON
TRANSFER CO., 7836 Freedom Ave., N.
Canton. OH 44720. Representative:
James W. Muldoon, 50 W. Broad St.
Columbus, OH 43215. Petroleum
products, from Freedom, McKees Rocks,
and Washington. PA. and Congo, WV,
to points in OH, PA on and west of U.S.
Hwy. 219, and points in WV on and
north of Interstate Hwy. 70. (Hearing
site: Columbus. OK- Pittsburgh, PA- or
Washington, DC.)

MC 151142F. filed June 24, 1980.
Applicant- H & H TRANSPORTATION,
INC., 1425 East Main ST., Newark OH
43055. Representative: Paul F. Beery, 275
East State St., Columbus, OH 43215.
Transporting (1) containers, and (2)
equipment, materials, and supplies used
in the manufacture and distribution of
containers (except commodities in bulk).
between Bridgewater, NJ, on the one
hand, and. on the other, points in O1L
IN, KY, WV, PA. and those in the Lower
Peninsula of ML.

MC 151142 (Sub-IF), filed June 24,
1980. Applicant: H & H
TRANSPORTATION, INC., 1425 East
Main ST., Newark, OH 43055.
Representative: Paul F. Beery 275 East
State St., Columbus, OH 43215.
Transporting (1] Plastic and plastic
articles and (2) equipment, materals,
and supplies used in the manufacture
and distribution of the commodities in
(1) above (except commodities in bulk).
between Newark. OH, on the one hand.
and, on the other, those points in the
U.S. in and east of MN, IA. MO, AR. and
LA.

In those proceedings containing a
statement or note that dual operations
are or may be involved we find.
preliminarily and in the absence of the
issue being raised by a petitioner, that
the proposed dual operations are
consistent with the public interest and
the transportation policy of 49 U.S.C.
10101 subject to the right of the
Commission which is expressly
reserved, to impose such terms,
conditions or limitations as it finds
necessary to insure that applicant's
operations shall conform to the
provisions of 49 U.S.C. 10930(a)
(formerly section 210 of the Interstate
Commerce Act).

In the absence of legally sufficient
petitions for intervention, filed on or
before September 8,1980 (or, ff the
application later becomes unopposed),
appropriate authority will be issued to
each applicant (except those with duly
noted problems) upon compliance with
certain requirements which will be set
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forth in a notification of effectiveness of
the decision-notice. To the extent that
the authority sought below may
duplicate an applicant's other authority,
such duplication shall be construed as
conferring only a single operating right.

Applicants must comply with all
specific conditions set forth in the
following decision-notices on or before
September 8, 1980, or the application
shall stand denied.

By-the Commission, Review Board Number,
Members.

Note.-All applications are for authority to
operate as a common carrier, by motor
vehicle, in interstate or foreign commerce,
over Irregular routes, except as otherwise
noted.

Volume No. 300
Decided: July 17, 1980.
By the Commission, Review Board No. 2,

Members Chandler, Liberman, and Eaton.
FF 252 (Sub-6F), filed May 19, 1980.

Applicant: CHI-CAN FREIGHT
FORWARDING. LTD., 3600 S. Western
Ave., Chicago, IL 60609. Representative:
H. Barney Firestone, 10 South LaSalle
St., Suite 1600, Chicago, IL 60603. Freight
forwarder, in foreign commerce, through
the use of rail and motor carriers,
transporting general commodities
(except commodities in bulk, motor
vehicles, used household goods, classes
A and B explosives, and unaccompanied
baggage), between ports of entry on the
international boundary line between the
U.S. and Canada in MN, MT, and ND, on
the one hand, and, on the other, points
in NC, restricted to import and export
traffic only.

FF 252 (Sub-7F, filed June 24,1980.
Applicant: CHI-CAN FREIGHT
FORWARDING, INC., 3600 S. Western
Ave., Chicago, IL 60609. Representative:
ft Barney Firestone, 10 South LaSalle
St., Suite 1600, Chicago, IL 60603. Freight
forwarding, in interstate commerce,
through the use of rail and water
carriers, transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, motor vehicles,
unaccompanied baggage, commodities
in bulk, and those requiring special
equipment) between ports of entry, on
the international boundary line,
between the U.S. and Canada in MN,
MT, ND, MI, NY, VT, NH, and ME, on
the one hand, and, on the other, points
in NC, FL, SC, GA, KY, TN, AL, and AR,
restricted to Import-export traffic only.

MC 732 (Sub-16F), filed June 3, 1980.
Applicant: ALBINA TRANSFER CO.,
INC.,'4320 N. Suttle Rd., Portland, OR
97217. Representative: Lawrence V.
Smart, Jr., 419 N.W. 23rdAve., Portland,
OR 97210. Transporting general

commodities (except classes A and B
explosives), in cargo containers,
between points in OR, WA, ED, CA and
MT, restricted to traffic having a prior or
subsequent movement by water.

MC 2232 (Sub-15F), filed June 23, 1980.
Applicant: CREGER FREIGHT LINES,
INC., a NJ corporation, Old Tyburn Rd.
and Corbin Lane, Morrisville, PA 19067..
Representative: Daniel C. Sullivan, Suite
1600,10 S. LaSalle St., Chicago, IL 60603.
Transporting such commodities as are
dealt in or used by manufacturers or
distributors of foodstuffs or pet foods
(except commodities in bulk), between'
points in the U.S., restricted to traffic
originating at or destined to the facilities
of Nabisco, Inc.

MC 3062 (Sub-53F), filed June 20,1980.
Applicant: INMAN FREIGHT SYSTEM,
INC., 321 North Spring Ave., Cape
Girardeau, MO 63701. Representative: G.
H. Boles (same address as applicant).
Over regular routes, transporting
general- commodities (except those of
unusual value, Classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment), serving Wayne City, IL as
an' off-route point in connection with
carriers otherwise authorized regular
route operations.

MC 14702 (Sub-86F), filed June 23,
1980. Applicant: OHIO FAST FREIGHT,
INC., P.O. Box 808, Warren, OH 44482.
Representative: Andrew Jay Burkholder,
275 East State St., Columbus, OH 43215.
Transporting (1) electrical wiring
harnesses, and (2] equipment, materials,
and supplies used in the manufacture
and distribution of electrical wiring
harnesses (except commodities in bulk),
between the facilities of the General
Motors Corporation, Packard Electric
Division, in OH, on the one hand, and,
on the other, the facilities of General
Motors Corporation, Packard Electric
Division, in TX. Condition: The person
or persons who appear tobe engaged in
common control of another regulated
carrier must either file and application
under 49 U.S.C. § 11343 or submit an
affidavit indicating why such approval
is unnecesary.

MC 52793 (Sub-65F), filed June 23,
1980. Applicafnt: BEKINS VAN LINES
CO., NEW PRODUCTS DIVISION, a
corporation, 3090 Via Monde, Compton,
CA 90221. Representative: Patricia M.
Schnegg, 707 Wilshire Blvd., 1800 United
California Bank Bldg., Los Angeles, CA
90017. Transporting new frniture and
funishings, from Fall River, MA, to
points in AZ, AR, CA, CO, ID, IL, IN, IA
KS, ML MN, MO, MT, NE, NV, NM, ND,
OK, OR. SD, TX, UT, WA. WI, and WY.

MC 57992 (Sub-9F), filed June 25, 1080,
Applicant: SEWELL MOTOR EXPRESS,
INC., 149 South Mulberry St.,
Wilmington, OH 45177. Representative:
Joe F. Asher, 88 East Broad St.,
Columbus, OH 43215. Transporting
gneral commodities (except those of
unusual value and classes A and B
explosives), between Columbus, OH, on
the one hand, and, on the other, points
in IL, IN, KY, MI, OH, PA and WV,
restricted to traffic having a prior or
subsequent movement by rail.

MC 64932 (Sub-6oF), filed June 19,
1980. Applicant: ROGERS CARTAGE
CO., a corporation, 10735 So. Cicero
Avenue, Oak Lawn, IL 60453.
Representative: Carl L. Steiner, 39 So,
LaSalle Street, Chicago, IL 60603.
Transporting Chemicals, In bulk, In tank
or hopper type vehicles, from the
facilities of United States Steed
Corporation at or near Haverhill, OH, to
points in the U.S. (except AK and HI).

MC 96813 (Sub-6F), filed March 10,
1980. Applicant: FISK TRUCKING &
TRANSFER COMPANY, a corporation,
716 San Fernando Rd., P.O. Box 65978,

.Los Angeles, CA 90065. Representative:
John T. Wirth, 717 17th St., Suite 2600,
Denver, CO 80202. Transporting general
commodities (except household goods
as defined by the Comnission,
automobiles, trucks, buses, classes A
and B explosives, commodities in bulk,
and those requiring special equipment),
between points in Los Anigeles County,
CA. Condition: Issuance of this
Certificate Is subject to prior or
coindidental cancellation, at applicant's
written request, of Certificate of
Registration No. MC-96813 (Sub-i),
issuedDecember 17,1963.

MC 103993 (Sub-1057F), filed June 23,
1980. Applicant: MORGAN DRIVE-
AWAY, INC., 28651 U.S. 20 West,
Elkhart, IN 40515. Represexitative: James
B. Buda (same address as applicant).
Transporting asphalt handling
equipment, from Kansas City, MO, to
points in the U.S. (except AK and HI).

MC 107012 (Sub-559F), filed July 1,
1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Highway 30
West, P.O. Box 988, Fort Wayne, IN
46801. Representative: Bruce W,
Boyarko (same address as applicant).
Transporting hunting and camping
products, from Henryetta, OK, to points
in the U.S. (except AK and HI).

MC 107012 (Sub-S60F), filed June 30,
1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Highway 30
West, P.O. Box 988, Fort Wayne, IN
46801. Representative: Bruce W,
Boyarko (same address as applicant).
Transporting such commodities as are
used in the operation of restaurants
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(except commodities in bulk and those
which because of size and weight
require the use of special equipment],
from points in Orange County, CA. to
points in the U.S. (except AK and HI).

MC 107012 (Sub-561F), filed July 1,
1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Highway 30
West, P.O. Box 988, Fort Wayne, IN
46801. Representative: David D. Bishop
(same address as applicant).
Transporting (1) ranges, prefabricated
fireplaces, and heaters, and (2)
accessories and materials used in the
manufacture of the commodities in (1)
above, (a) from points in the U.S.
(except AK and HI). to Wisconsin
Rapids and Stevens Point, WI, and San
Bernardino, CA. and (b) from the
facilities of Preway Inc., at San
Bernardino, CA, to points in the U.S.
(except AK and HI).

MC 107403 (Sub-1271F), filed October
1,1979. Applicant: MATLACK, INC., Ten
West Baltimore Avenue, Lansdowne, PA
19050. Representative: Martin C. Hynes,
Jr. (same address as applicant).
Transporting liquid chemicals, in bulk,
in tank vehicles, from Cartersville, GA.
to points in AR, and, TX, those in LA
west of the Mississippi River, and those
in the U.S. on and east of a line
beginning at the mouth of the
Mississippi River, and extending along
the Mississippi River to its junction with
the western boundary of Itasca County,
MN, then northward along the western
boundaries of Itasca and Koochiching
Counties, MN, to the international
boundary line between the U.S. and
Canada.

MC 108452 (Sub-10F), filed June 27,
1980. Applicant: ATWOOD'S
TRANSPORT LINES, INC., 5500 Tuxedo
Rd., Tuxedo, MD 20781. Representative:
L. C. Major, Jr., Suite 400 Overlook Bldg.,
6121 Lincolnia Rd., Alexandria, VA
22312. Transporting passengers and
their bagagage, in the same vehicle with
passengers, in charter operations,
beginning and ending at Baltimore, MD.
and extending to points in the U.S.
(including AK but excluding HI).

Note.-The person or persons who appear
to be engaged in common control of applicant
and another regulated carrier must either file
an application under 49 U.S.C. 11343 or
submit an affdavit indicating why such
approval is unnecessary.

MC 110012 (Sub-74FJ, filed June 27,
1980. Applicant: ROY WIDENER
MOTOR LINES, INC., 707 North Liberty
Hill Rd., Morristown, TN 37814.
Representative: John R. Sims, Jr., 915
Pennsylvania Bldg., 425 13th St, NW.,
Washington, DC 20004. Transporting (1)
new furniture and furniture parts, and
(2) materials and supplies used in the

manufacture and distribution of the
commodities in (1) above, (except
commodities in bulk, in tank vehicles)
(a) between Houston, TX. on the one
hand, and. on the other, points in LA,
MS. and AR, (b) between Clifton, NJ, on
the one hand, and, on the other, points
in PA, MD, DE, and DC, (c] between
Atlanta, GA, on the one hand, and, on
the other, points in NC, VA, KY. TN, and
SC, and (d) between Chicago, IL. on the
one hand, and, on the other, points in IN
and OH.

MC 112713 (Sub-294F), filed November
30,1979. Applicant YELLOW FREIGHT
SYSTEM, INC., 10990 Roe Avenue, P.O.
Box 7270, Overland Park, KS 66207.
Representative: Robert E. DeLand (same
as applicant). Regular route,
transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods, as
defined by the Commission,
commodities in bulk, and those requiring
special equipment), serving Coldwater,
MI, as an off-route point in connection
with carrier's otherwise authorized
regular-route operations.

MC 112713 (Sub-306F), filed June 12.
1980. Applicant: YELLOW FREIGHT
SYSTEM, INC., P.O. Box 7270, Overland
Park, KS 66207. Representative: R. E.
Delund (same address as applicant).
Regular route, transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods, as defined by the
Commission, commodities in bulk. and
those requiring special equipment),
between Nashville, TN Evansville, IN:
from Nashville over U.S. Hwy 31W to
Junction U.S. Hwy 231, then over U.S.
Hwy 231 to Owenboro, KY, then over
U.S. Hwy 60 to junction U.S. Hwy 41,
then over U.S. Hwy 41 to Evansville, and
return over the same route, serving the
intermediate point of Owensboro, KY.

Note.-The person or persons who appear
to be engaged in common control must either
file an application under 49 U.S.C. 11343(a) or
submit an affadavit indicating why such
approval is unnecessary.

MC 11222 (Sub-483F), filed July 1.
1980. Applicant BRAY LINES
INCORPORATED, P.O. Box 1191,1401
N. Little SL, Cushing. OK 74023.
Representative: Dudley G. Sherrill (same
address as applicant). Transporting
plastic articles, and (2) materials and
supplies used in the manufacture of
plastic articles, from Houston. TX, to
points in the U.S. (except AK and HI).

MC 113362 (Sub-399F), filed July 1,
1980. Applicant: ELLSWORTH
FREIGHT LINES, INC., 310 East
Broadway, Eagle Grove, IA 50533.
Representative: Milton D. Adams, P.O.
Box 429, Austin, MN 55012. Transporting

such commodities as are dealt in or
used by retail stores (except
commodities in bulk), between those
points in the U.S. in and east of ND, SD,
NE, CO. and NM, restricted to traffic
originating at or destined to the facilities
of Ardan. Inc.

MC 114632 (Sub-289F). filed June 19,
1980. Applicant: APPLE LINES, INC.,
P.O. Box 287. Madison, SD 57042.
Representative: David E. Peterson (same
address as applicant]. Transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission. commodities in
bulk, and those requiring special
equipment), from points in CT, DE, ME,
MD. MA NH. NJ, NY, PA. RI. and VT, to
points in the U.S. (except AK and HI),
restricted to traffic originating at the
facilities of New England Shipping
Association Cooperative and its
members.

MC 115092 (Sub-lOF), filed July 1,
1980. Applicant: TOMAHAWK
TRUCKING, INC, P.O. Box 0, Vernal.
UT 84078. Representative: Walter
Kobos, 1016 Kehoe Dr., St. Charles, ]1.
60174. Transporting (1) building
materials, and (2) equipment and
supplies used in the manufacture or
distribution of the commodities in (1)
above, on the facilities of the Celotex
Corp., a Jim Walter Company. at
Fremont, CA, to those points in the U.S.
and west of MT. WY, CO, and NM
(except AK and HI).

MC 119632 (Sub-122F), filed June 27,
1980. Applicant: REED LINES, INC., 634
Ralston Ave., Defiance, OH 43512.
Representative: Wayne C. Pence (same
address as applicant). Transporting (1)
rubberproducts (except commodities in
bulk, in tank vehicles, and those which
because of size or weight require the use
of special equipment), from the facilities
of B.F. Goodrich Company, at or near
Woodburn. IN, to points in AL, GA. NC,
OH, SC. and TN, and (2] equfpment,
materials, and supplies used in the
manufacture and distribution of rubber
products (except commodities in bulk, in
tank vehicles, and those which because
of size or weight require the use of
special equipment), in the reverse
direction.

MC 121372 (Sub-91), filed May 29,
1980. Applicant: EXPRESS TRANSPORT
CO., INC., 1333 West Seventh SL,
Cincinnati. OH 45203. Representative:
Paul F. Beery, 275 East State St.,
Columbus, OH 43215. Transporting pipe
and pipe fittings, couplings. connectors,
and accessories, from the facilities of
Armco, Inc., at Bowling Green, OH, to
those points in the U.S. and east of ND,
SD, NE KS, OK and TX.

I I
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MC 123872 (Sub-116F), filed June 30,
1980. Applicant: W & L MOTOR LINES,
INC., P.O. Box 3467, Hickory, NC 26601.
Representative: Theodore Polydoroff,
Suite 301,1307 Dolley Madison Blvd.,
McLean, VA 22101. Transporting (1)
cellulose wadding and padding (2) paper
products, and (3) extruded plastic foam
and film (except commodities in bulk),
from East'Hartford, CT, Grenada, MS,
Patterson, NC, and Paxinos and Lititz,
PA, to those points in the U.S. in and
west of MN, IA, NE, KS, OK, and TX.

MC 124212 (Sub-109F), filed June 27,
1980. Applicant: MITCHELL
TRANSPORT, INC., 6500 Pearl Rd., P.O.
Box 30248, Cleveland, OH 44130.
Representative: J. A. Kundtz, 1100
National City Bank Bldg., Cleveland, OH
,44114. Transporting cement, in bulk,
between points.in CT, restricted to
traffic having an immediately prior
movement by rail.

MC 134922 (Sub-333F), filed June 25,
1980. Applicant: B. J. McADAMS, INC.,
Route 6, Box 15, North Little rock, AR
72118. Representative: Bob McAdams
(same address as applicant).
Transporting (1] such commodities as
are dealt in by home improvement
centers, and (2) materials, equipment,
and supplies used in the manufacture or
distribution of the commodities in (1)
above (except commodities in bulk),
between points in the U.S. (exbept AK
and HI), restricted to traffic origiiiating
at or destined to the facilities of Color
Tile Supermart, Inc.

MC 136343 (Sub-221F), filed June 11,
1980. Applicant. MILTON
TRANSPORTATION, INC., P.O.-Box
355, Milton, PA 17847. Representative:
Herbert R. Nurick, P.O. Box 1166,
Harrisburg, PA 17108. Transporting
paper and paper products, between
those points in the U.S. in and east of
MN, IA, MO, AR, and LA, restricted to
traffic originating at or destined to the
facilities of Simon Miller Sales
Company, Inc.

MC 136713 (Sub-24F), filed June 23,
1980. Applicant: AERO LIQUID
TRANSIT, INC., 1717 Four Mile Rd. N.E.,
GrandRapids, MI 49505. Representative:
Daniel J. Kozera, Jr., The McKay Tower,
Suite Z-A, Grand Rapids, MI 49503.
Transporting liquified petroleum gas, in
bulk, in tank vehicles, from Blue Island,
IL, to points in MI, IN, and WI.
Condition: Any certificate issued in this
proceeding shall be limited in term to a
period expiring 5 years from its date of
issue.

MC 136713 (Sub-25F), filed June 23,
1980. Applicant: AERO LIQUID
TRANSIT, INC., 1717 Four Mile Rd. N.E.,
Grand Rapids, MI 49505. Representative:
Daniel J. Kozera, Jr., The McKay Tower,

Suite 2-A, Grand Rapids, MI 49503.
Transporting fertilizers, from Bums
Harbor, IN, to points in MI.

MC 138882 (Sub-37F, filed June 27,
1980. Applicant: WILEY SANDERS
TRUCK LINES, INC., P.O. Drawer 707,.
Troy, AL 36081. Representative: John J.
Dykema (same address as applicant).
Transporting (1) rubber articles and
plastic articles, (except commodities in
bulk, in tank vehicles), and (2)
materials, equipment, and supplies used
in the manufacture and distribution of
commodities in (1) above (except
commodities in bulk, in tank vehicles)
between points in the U.S. (except AK
and HI.

MC 139663 (Sub-9F), filed June 23,
1980. Applicant: HASKINS & SON, INC.,
815 Max Ave., Lansing, MI 48915.
Representative: Karl L. Gotting, 1200
Bank of Lansing Bldg., Lansing, MI
48933. Transporting scrap plastic
materials, in dump vehicles, from the
facilities of Dow Chemical U.S.A., at or
near Midland, MI, to points in OH.

MC 139563 .Sub-911, filed June 23,
1980. Applicant: HASKINS & SON, INC.,
815 Max Ave., Lansing, MI 48915.
Representative: Karl L. Gotting, 1200
Bank of Lansing Bldg., Lansing, MI
48933. Transporting scrap plastic
materials, in dump vehicles, from the
facilities of Dow Chemical U.S.A., at or
near Midland, MI, to points in OH.

MC 139892 (Sub-21], filed June 23,
1980. Applicant: M.E. TRANSFER &
STORAGE, INC., P.O. Box 1095, Moses
Lake, WA 98837. Representative: Jack R.
Davis, 1100 IBM Bldg., Seattle, WA
98101. Transpbrting petroleum products,
in containers, from Moses Lake, WA, to
points in Hood River, Wasco, Crook,
Jefferson, Dechutes, Wheeler, Gilliam,
Sherman, Lake, Harney, Grant, Morrow,
Umatila, Union; Wallowa, and Baker
Counties, OR, and Boundary, Banner,
Kootenai, Shoshone, Benewah, Latah,
Clearwater, Nez Perce, Lewis, and Idaho
Counties, ID.
I MC 139923 (Sub-63F), filed October 1,

1979. Applicant: MILLER TRUCKING
CO., INC., P.O. Box Drawer D, Stroud,
OK 74079. Representative: Jack H.
Blanshan, Suite 200, 205 West Touhy
Ave., Park Ridge, IL 60068. Transporting
household appliances and parts for
household appliances, fr6m the facilities
of The Maytag Company, at Newton, IA,
to points in AZ, CA, CO, MT, NV, NM,
TX, UT, and WY.

MC 141532 (Sub-811), filed July'l,
1980. Applicant: PACIFIC STATES
TRANSPORT, INC., 10244 Arrow
Highway, Rancho Cucamonga, CA
91730. Representative: Michael J.
Norton, 1905 South Redwood Road, Salt

Lake City, UT 84104. Transporting (1)
commodities which because of size or
weight require the use of special
equipment, (2) self-propelled vehicle
(except motor vehicles), (3) metal
articles, (4) pipe'(except meal) arid plpe
fittings, (5) construction, road building,
and mining equipment, materials, and
supplies; (6) agricultural machinery and
implements, and,(7) lumber, lumber
products, and wood products, between
points in OR; WA, UT, CA, ID, MT, CO,
WY, AZ, and NV, on the one hand, and,
on the other, points in the U.S. (except
AK and HI), restricted in (1) through (7)
above against the transportation of
commodities in bulk, in tank vehicles,
commodities of unusual value, and
classes A and B explosives.

MC 141532 (Sub-84F), filed June 27,
1980. Applicant: PACIFIC STATES
TRANSPORT, INC., 10244 Arrow Hwy.,
Rancho Cucamonga, CA 91730.
Representative: Michael J. Norton, 1905
South Redwood Rd., Salt Lake City, UT
84104. Transporting tanks, machinery,
construction equipment, mining
equipment, and commodities which
because of size or weight require the use
of special equipment, between the
facilities of Klein Products, Inc., at or
near (a) Jacksonville, TX, and (b)
Ontario, CA, on the one hand, and, on
the other, points in the U.S. (except AK
and HI).
I MC 141532 (Sub-85F), filed June 24,

1980. Applicant: PACIFIC STATES
TRANSPORT, INC., a WA corporation,
10244 Arrow Hwy., Rancho Cucamonga,
CA 91730. Representative: Michael J.
Norton, 1905 South Redwood Rd., Salt
Lake City, UT 84104. Transporting (1)
aluminum articles, and (2) equipment,
materials, and supplies used in the
manufacture and distribution of
aluminum articles, between the facilities
of Martin-Marietta at or near Lewisport,
KY, on the one hand, and,'on the other,
those points in the U.S..in and west of
LA, AR, MO, IA and MN (except AK
and H.

MC 142873 (Sub-6F, filed June 24,
1980. Applicant: D & W TRUCK LINES,
INC., 209 First St., Parsons, WV 26287.
Representative: E. Stephen Heisley, 805
McLachlen Bank Bldg., 666 Eleventh St,,
NW., Washington, DC 20001.
Transporting (1) adhesives, cleaning,
preserving and sealing products,
solvents, stains, plastic carpeting,
carpet strip,'and moldings, and
equipment and supplies used In the
installation of the commodities (?) from
Kalamazoo, MI, and Dayton, OH, to
those points in the U.S. in and east of
MT, WY, CO and NM.

MC 142873 (Sub-8F1, filed May 29,
1980. Applicant: D & W TRUCK LINES,

I I!
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INC., 209 First St, Parsons, WV 26287.
Representative: E. Stephen Heisley, 805
McLachlen Bank Bldg., 666 Eleventh St.,
NW., Washington, DC 20001.
Transporting (1) animalfeed and animal
feedingredients, except commodities in
bulk], and (2] materials and supplies
used in the manufacture and distribution
of the commodities in (1) above (except
commodities in bulk), between the
facilities of Kal Kan Foods, Inc., at or
near (a) Columbus, OH, and (b)
Mattoon, IL, on the one hand, and, on
the other, points in the U.S. (except AK
and HI), restricted to traffic originating
at or destined to the above named
facilities.

MC 143152 (Sub-7F), filed June 3,1980.
Applicant: HODGE TRUCKING
COMPANY, a corporation, P.O. Box 38K,
Hoxie, AR 72433. Representative:
Thomas B. Staley, 1550 Tower Bldg.,
Little Rock, AR 72201. Transporting
ground clay, from Ripley, MS, and
Ochlocknee, GA. to points in IL, IN. AR,
IA NE, KS, AL, TX, LA. OK MN, WL
MO, TN, NC, and SC.

MC 143522 (Sib-4F), filed June 27,
1980. Applicant: CONSOLIDATED
CARRIERS, INC., 123 Sunrise Dr., Irwin.
PA 15642. Representative: Scott E.
Daniel, 800 Nebraska Savings Bldg., 1623
Farnam, Omaha, NE 68102. Transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment) between points in the U.S.
(except AK and HI), restricted to traffic
originating at or destined to the facilities
bf McGraw-Edison.

MC 144293 (Sub-15F), filed June 23,
1980. Applicant: DUANE McFARLAND,
P.O. Box 1006, Austin, MN 55912.
Representative: Thomas J. Beener, 67
Wall St, New York,NY 10005.
Transporting beverages (except in bulk),
between the facilities of Shasta
Beverages, at (a) Columbus, OH. (b)
Kansas City, KS, and (c) St. Louis, MO,
on the one hand, and, on the other,
points in IA, IL, IN, KY, MI, MN, ND, SD
and WI.

MC 141742 (Sub-13F), filed June 26,
1980. Applicant: FLOWERS
TRANSPORTATION, INC., P.O. Box B,
Station A, Auburn, CA 95603.
Representative: Ronald C. Chauvel, 100
Pine St. Suite 2550, San Francisco, CA
94111. Transporting (1) lumber from
points in AZ, CA. and OR to Douglas,
AZ, and the port of entry on the
infernational boundary line between the
U.S. and Mexico at Calexico, CA; and
(2) in foreign commerce only, box shook,
moulding, millwork, and lumber
products, from the ports of entry on the

international boundary line between the
U.S. and Mexico at Douglas, AZ and
Calexico, CA to points in AZ, UT. CO.
MN, and CA.

MC 144572 (Sub-43F), filed June 30,
1980. Applicant: MONFORT
TRANSPORTATION CO., a corporation,
P.O. Box G. Greeley, CO 80631.
Representative: John T. Wirth, 717 17th
St., Suite 2600, Denver, CO 80202.
Transporting (1) steel doors and steel
door accessories, (2) (a) fireplaces,
chimneys, and chimney assemblies, and
(b) accessories and supplies for the
commodities in (2)(a) (except
commodities in bulk), and (3)(a)
plumbing fixtures and fittings, and (b)
accessories and supplies for the
commodities in (3)(a), (except
commodities in bulk) from Cincinnati,
Tiffim. and Salem, OH. Huntington. IN,
Louisville, KY, and New Orleans, LA, to
points in CO. restricted to traffic
originating at the facilities of American
Standard, Inc.

MC 144622 (Sub-177F), filed June 9,
1980. Applicant: GLENN BROTHERS
TRUCKING, INC., P.O. Box 9343, Little
Rock, AR 72219. Representative: J.B.
Stuart. P.O. Box 179, Bedford, TX 78021.
Transporting such commodities as are
dealt in or used by manufacturers of
paper, (except commodities in bulk],
between the facilities used by
International Paper Co., on the one
hand, and, on the other, points in the
U.S. (except AK and HI.

MC 144622 (Sub-178F), filed June 30,
1980. Applicant: GLENN BROTHERS
TRUCKING, INC., P.O. Box 9343, Little
Rock, AR 72219 Representative: J. B.
Stuart, P.O. Box 179, Bedford, TX 76021.
Transporting foodstuffs (except in bulk]
between Birmingham, AL, Atlanta. GA,
Starkeville, MS, Chester and Rock Hill,
SC, Columbus and Van Wert. OH,
Wellsboro, PA. Linden, NJ, Syracuse,
NY, Pine Point, ME, Plymouth, WI, St.
Paul, MN, Chicago and North Brook, IL.
Los Angeles, CA, Dallas, TX, and
Milwaukie, OR. on the one hand, and on
the other, points in the U.S. (except AK
and HI).

MC 144622 (Sub-179F], filed June 26,
1980. Applicant GLENN BROTHERS
TRUCKING, INC., P.O. Box 9343, Little
Rock, AR 72219. Representative: 1. B.
Stuart, P.O. Box 179. Bedford, TX 76021.
Transporting refractories, foundry
supplies, and chemicals (except
commodities in bulk), (1) from Chicago,
IL, to points in OR. WA, TX. and UT,
and (2) from points in OR, WA and UT,
to Cleveland, OH.

MC 144653 (Sub-2F), filed August 10,
1979. Applicant- A & D HITCHCOCK
TRUCKING, INC., 2990 Gramer Road.
Webberville, MI 48892. Representative:

William B. Elmer, 21635 East Nine Mile
Road, St. Clair Shores, MI 48060.
Contract carier, in foreign commerce
only transporting sunflower ol meal,
soya bean oil meal, linseed oil meal,
and ropeseed meal, from the ports of
entry on the international boundary line
between the U.S. and Canada at Detroit.
Port Huron. and Sault Ste. Marie, ML to
points in MI, under continuing
contract(s) with Michigan Elevator
Exchange, Division of Farm Bureau
Services, Inc., of Lansing, ML

MC 145102 (Sub-65F]. filed June 27,
1980. Applicant: FREYMILLER
TRUCKING, INC., P.O. Box 188,
Shullsburg, WI 53586. Representative:
Wayne W. Wilson, 150 East Gilman St.,
Madison, WI 53703. Transporting
foodstuffs, (1) from Le Mars, IA.
Milwaukee, WL Omaha, NE, and
Mankato and Wiqhita, KS, to points in
AZ, CA. NV. OK. OR. TX, UT, WA. and
WI, and (2) from San Francisco, CA to
points in AZ, IA, KY, OK andTX.

MC 145442 (Sub-2F), filed June 30
1980. Applicant: COSSAIRMARINE.
INC., 8217 Lankershim Boulevard, Suite
8, North Hollywood, CA 91605.
Representative: Patricia M. Schnegg. 707
Wilshire Blvd., Suite 1800, Los Angeles,
CA 90017. Transporting boats and
boating equipment, and accessories for
boats and boating equipment, between
points in Orange County, CA on the one
hand, and. on the other, points in OR.
WA. MN, WI, IN, MI, OH, NY, RL PA.
ME, VT, NH MA, CT, FL, NJ. DR. VA.
NC, SC, GA. AL, MS. LA, TX and MD.

MC 145812 (Sub-IF), filed May 7,1980.
Applicant: MARYLAND
CONTINENTAL EXPRESS, INC., 129
Overhill Dr., Hagerstown, MD 21740.
Representative: Edward N. Button. 1329
Pennsylvania Ave., P.O. Box 1417,
Hagerstown, MD 21740. Contract
car ier, transporting (1) veneer, from
Martinsburg, WV, to points in NY and
VT, and (2) lumber, from Martinsburg.
WV, to points in WA, OR. CA, ID. AZ,
CO. KS. OK. TX, IL, MO. LA, ML WL
OH, TN, MS. AL, GA, under continuing
contract(s) in (1) and (2) with Erath
Veneer Corporation.

MC 145872 (Sub-7F), filed May 19,
1980. Applicant: TREVIS BERRY
TRANSPORTATION, a corporation, 655
Luchessa, P.O. Box 1802, Gilroy, CA
95020. Representative: Eugene Q.
Carmody, 15523 Sedgeman St., San
Leandro, CA 94579. Contract carrier,
transporting (1) fibreboard, paper, and
pulpboard products (2) materials and
supplies used in the manufacture and
distdbution of fibreboard, paper and
pulpbord products, and (3) wastepaper
products, between the facilities of
Crown Zellerbach Corporation, at or
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near Antioch and Gilroy, CA, on the one
hand, and, on the other, points in Carson
City, Humboldt and Washoe Counties,
NV, under continuing contract(s) with
Crown Zellerbach Corporation.

MC 145912 (Sub-4), filed June 30,1980.
Applicant: TRUCK SERVICE, INC.,' 303
Vance St., Forest City, NC 28043.
Representative: George W. Clapp, P.O.
Box 836, Taylors, SC 29687. Contract
carrier, transporting plastic containers
andplastic container lids, from the
facilities of Genpak Corporation, at or
near Forest City, NC, to points in AL,
AR, DE, FL, GA, IL, IN, KY, LA, MD, MS,
NJ, NY, NC, OH, PA, SC, TN, TX, VA,-
WV, and DC, under continuing
contract(s) with Genpak Corporation.

MC 146643 (Sub-51), filed June 19,
i90. Applicant: INTER-FREIGHT
TRANSPORTATION, INC., 655 East
114th St., Chicago, IL 60628.
Representative: Joel H. Steiner, 39 South
LaSalle St, Chicago, IL 60603. Contract
carrier, transporting refractory products,
and steel mill and foundry supplies,
between Cleveland, OH, and Chicago,
IL, on the one hand, and, on the other,
those points in the U.S. in and east of
ND, SD, NE, KS, OK and TX, under
continuing contract(s) with Foseco, Inc.,
of Brookpark, OH.

MC 146782 (Sub-33), filed July 1, 1980.
Applicant: ROBERTS CONTRACT
CARRIER CORPORATION, 300 First
Ave. South, Nashville, TN 37201.
Representative: Stephen L. Edwards, 806
Nashville Bank & Trust Bldg., Nashille,
TN 37201. Transporting (1) aluminum
articles, and (2) equipment, materials
and supplies used in the manufacture of _
the commodities in (1) above, (except
commodities in bulk), between the
facilities of Alumax of South Carolina,
Inc., in Berkeley County, SC, on the one -
hand, and, on the other, points in the
U.S. (exceptAK and HI), restricted to
traffic originating at or destined to the
named facilities.

MC 147323 (Sub-25), filed June 12,
1980. Applicant: HADDAD
TRANSPORTATION, INC., 5000
Wyoming Ave., Dearborn, MI 48126.
Representative: John P. Haddad (same
address as applicant). Transporting such
commodities as are dealt in or used by
manufacturers, distributors, and
processors of iron and steel articles,
between points in the U.S. (except AK
and HI).

MC 148512 (Sub-3), filed June 26, 1980.
Applicant: WESTERN TANK LINE,
INC., 2222 North 11th St., Omaha, NE
68110. Representative: Donald L. Stern,
Suite 610, 7171 Mercy Rd., Omaha, NE
68106. Transporting asphalt emulsion, in
bulk, in tank vehicles, from Alton, IA, to
points in MN, SD, and NE.

MC 148542F, filed October 4, 1979.
Applicant: KLINSTIVER'S, INC., R.R. 1,
Elizabeth, IN 47117. Representative:
Donald W. Smith, P.O. Box 40248,
Indianapolis, IN 46240. Transporting
sand, gravel dirt, crushed stone, and
blacktop, in dump vehicles, from points
in Harrison and Floyd Counties, IN, to
points in Jefferson, Beckinridge,
Hancock, Hardin, Bullit, and Meade
Counties, KY.

MC 149173 (Sub-2F), filed June 2, 1980.
Applicant: NATIONAL EXPRESS, INC.,
8138 Balson Ave., St. Louis, MO 63130. -
Representative: Ernest A. Brooks, If,
1301 Ambassador Bldg., St. Louis, MO.
63101. Transporting (1) malt beverages,
(except in bulk), and (2) materials,
equipment, and supplies used in the
manufacture and distribution of malt
beverages (except commodities in bulk),
between the facilities of Anheuser-
Busch, Inc., on the one hand, and, on the
other, Columbus, OH.

MC 149232 (Sub-iF), filed April 15,
1980. Applicant: MARION D. DAY d.b.a.
DAY'S EXPRESS, 1942 7th St.,
Columbus, IN 47201. Representative:
Stephen M. Gentry, 1502 Main St.,
Speedway, IN 46224. Transporting such
commodities as are dealt in by grocery
houses, department stores, drug stores
and hardware stores, from the facilities
of Colgate-Palmolive Company, at near
Jeffersonville, IN to points CA, NV, and
OR.

MC 149432F, filed March 13, 1980.
Applicant: MARC BAGGAGE LINES,
INC., 9033 Holyberry Ave., Des Plaines,
IL 60016. Representative: Donald S.
Mullins, 1033 Graceland Ave., Des
Plaines, IL 60016. Contract carrier,
transporting electric products and
electronic products, between the
facilities of GTE Products Corporation,
at or near Elk Grove Village, IL, on the
one hand, and, on the other, points in IL,
IN, IA, MN, WI, and those in the Upper
Peninsula of MI, under-continuing
contract(s) with GTE Products
Corporation, of Danvers, MA.

MC 150262 (Sub-IF), filed June 26,
1980. Applicant: S AND Q TRUCK AND
TRACTOR SERVICE, INC., P.O. Box
477, Odin, IL 62870. Representative:
Edward D. McHamara, Jr., 907 South
Fourth St., Springfield, IL 62703. "
Transporting (1) panels for earthen-
covered structures, and (2) parts and
machinery used in the construction and
erection of earthenware covered
structures, mixed loads with the
commodities in (1) above, between the
facilities of American Solartron Corp., at
or near Centralia, IL, on the one hand,
and, on the other, points in WA, TX, AZ,
NE, MO,'IA, IN, MN, AL, TN, PA, NY,
CO, CA and CT.

MC 150372 (Sub-IF), filed May 5,1980.
Applicant: DALE C. FINCK, P.O. Box
263, Black Hawk, SD 57718.
Representative: J. Maurice Andren, 1734
Sheridan Lake Rd., Rapid City, SD
57701. Transporting such commodities
as are dealt in by retail and catalogue
order stores, between Rapid City, SD, on
the one hand, and, on the other, points
in Crook, Campbell and Weston
Counties, WY.. MC 150413 (Sub-IF), filed May 19,
1980. Applicant: JOE COSTA
TRUCKING, a corporation, Hwy 209 at
Arlington Way, P.O. Box 748-Drawer
BB, Arcata, CA 95521. Representative:
Marvin Handler, 100 Pine St, Suite 2550,
San Francisco, CA 94111. Contract
carrier, transporting wood residuals,
from Brookings, OR, to Fairhaven Smith
River, and Crescent City, CA, under
continuing contract(s) with South Coast
Lumber Company of Brookings, OR.

MC 150432 (Sub-iF), filed June 13,
1980. Applicant: H & M
TRANSPORTATION, INC., US. 42 & 70,
London, OH 43140. Representative:
Owen B. Katzman, 1800 M Street, N.W.,
Suite 800-South, Washington, DC
20036. Contract carrier, transporting
such commodities as are used In the
construction and installation of tennis
and racketball courts from Columbus,
OH, to points In the U.S. (except AK and
HI), under continuing contract(s) with
Wilson Courts, Inc., of Columbus, OH.

MC 150592 (Sub-IF), filed April 15,
1980. Applicant: SUNFLOWER
CARRIERS, INC., P.O. Box 561, York, NE
68467. Representative: David R. Parker,
P.O. Box 81228, Lincoln, NE 68501.
Transporting Meats, meat products and
meat by-products and articles
-distributed by meat-packing houses as
described in sections A and C of
Appendix I to the report in Descriptions
in Motor Carrier Certificates, 61 M.C.C.
209 and 766 (except hides and
commodities in bulk), (1) from Kingston,
NY, to points in IL, MI, OH and PA, and
(2) from Hawarden, IA, to Kingston, NY,

MC 150642 (Sub-IF), filed June 30,
1980. Applicant: RENNIE & CLARK,
INC., 7100 N. Ritchie Highway, Glen
Bume, MD 21061. Representative:
Robert L. Flanagan, Esquire, 10 Light
Street, Baltimore, MD 21202.
Transporting wrecked, abandoned,
disabled, and stolen motor vehicles, and
replacement vehicles in truckaway
service, by use of wrecker equipment
only, between points in MD, on the one
hand, and, on the other, points in CT,
DE, NJ, NY, NC, PA, SC, OH, VA, WV,
GA, IL, IN, KY, MS, TN, WI, and DC.

MC 151063 (Sub-IF), filed June 19,
1980. Applicant: LODWICK
TRANSPORT, LIMITED, R.R. No, 1,
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Brechin, Ontario, Canada LOK IB.
Representative: William J. Hirsch, 1125
Convention Tower, 43 Court St, Buffalo,
NY 14202. Contract carrier, in foreign
commerce only, transporting (1)
automobile jacks and handles, and (2)
materials, supplies and equipment used
in the manufacture and distribution of
commodities in (1) above, between ports
of entry on the international boundary
line between the U.S. and Canada in MI,
and NY, on the one hand, and, on the
other, points in DE, IL, IN, MD, MA, I,
NY, OH, WL under continuing
contract(s), with Seeburn Metal
Products Limited, see Metal Product
Limited.

MC 151222F, filed July 1,1980.
Applicant: AIRPORTS SERVICE LINES,
INC., 2925 Lapeer Road, Pontiac, MI
48057. Representative: Martin J. Leavitt,
22375 Haggerty Road, P.O. Box 400,
Northville, MI 48167. Transporting
passengers and their baggage, in the
same vehicle with passengers, in charter
operations, between points in Wayne,
Oakland, Macomb, Washtenaw, and St.
Clair Counties, MI, on the ond hand,
and, on the other, points in the U.S.
(including AK, but excluding HI).

VoL No. 301
Decided July 25,1980.
By the Commission. Review Board No. 3,

Members Parker, Fortier and HilL
MC 20992 (Sub-62F), filed June 13,

1980. Applicant: DOTSETH TRUCK
LINE, INC., Knapp, WI 54749.
Representative: Bradford E. Kisfler, P.O.
Box 82028, Lincoln, NE 68501.
Transporting Such commodities as are
dealt in or used by agricultural,
industrial, recreational and materials
handling equipment dealers and
manufacturers(except commodities in
bulk), between points in WL on the one
hand, and, on the other, points in the
U.S. (except AK and Hi].

MC 20992 (Sub-63F), filed June 9,1980.
Applicant: DOTSETH TRUCK LINE,
INC., Knapp, WI 54749. Representative:
Bradford E. Kistler, P.O. Box 82028,
Lincoln, NE 68501. Transporting Such
commodities as are dealt in by home
improvement centers (except
commodities in bulk), between points in
MN, IA, ND, SD, NE, IL, WI and IN, on
the one hand, and, on the other, points
in the U.S. (except AK and HI),
restricted to traffic originating at or
destined to the facilities of Plywood
Minnesota, Inc.

MC 47583, (Sub-129F), filed June 9,
1980. Applicant: TOLLIE
FREIGHTWAYS, INC., 1020 Sunshine
Road.Kansas City, 66115.
Representative: D. S. HULTS, P.O. Box
225, Lawrence, KS 66044. Transporting

paper and paper products and materials,
equipment and supplief used in the
manufacture and distribution of poper
and paper products (except in bulk)
between points in the U.S. restricted to
traffic originating at or destined to
facilities of Olinkraft, Inc.

MC 87103 (Sub-83F), filed June12,
1980. Applicant: MILLER TRANSFER
AND RIGGINS CO., P.O. Box 322,
Cuyahoga Falls, OH 44222.
Representative: Edward P. Bocko (same
as applicant). Transporting (1)
Construction equipment, machinery and
parts, (2) road construction equipment
machinery and parts, (3) contractors'
equipment 14) equipment materials and
supplies used in the manufacture or
distribution of the commodities in (1), (2)
and (3) above (except commodities in
bulk) (a) between the facilities of L B.
Smith Incorporated at Camp Hill, PA on
the one hand, and, on the other, points
in the U.S. (except AK and HI) and (b)
between points in the U.S. (except AK
and HI) restricted in (b) above to traffic
originating at or destined to the facilities
of L B. Smith Incorporated.

MC 87103 (Sub44F, filed June 12
1980. Applicant MILLER TRANSFER
AND RIGGINS CO., P.O. Box 322,
Cuyahoga Falls, OH 44222.
Representative: Edward P. Bocko (same
as applicant). Transporting (1) Boilers
and boiler parts, heat exchangers,
pressure vessels, tanks, tubing, pressure
piping and commodities which, because
of size or weight, require the ust: of
special handling or special equipment
and (2) equipment materials and
supplies used in the manufacture or
distribution of the commodities named
in (1) above (except commodities in
bulk) between the facilities of R. Munroe
& Sons Manufacturing Corporation at
Pittsburgh, and Oakmont, PA, and
Youngstown, OH on the one hand, and,
on the other, points in the U.S. (except
AK and HI) restricted to traffic
originating at or destined to the named
facilities.

MC 87103 (Sub-85F), filed June 12,
1980. Applicant: MILLER TRANSFER
AND RIGGINS CO., P.O. Box 322
Cuyahoga Falls, OH 44222
Representative: Edward P. Bocko (same
as applicant). Transporting (1) Industrial
fans and blowers, parts, attachments
and accessories and (2) equipment,
materials and supplies used in the
manufacture or distribution of the
commodities named in (1) above (except
commodities in bulk), between the
facilities of TLT Babcock at Medina, OH
on the one hand, and. on the other,
points in the U.S. (except AK and Hi)
restricted to traffic originating at or
destined to the named facilities.

MC 103993 (Sub-IO5F), filed June 13,
1980. Applicant: MORGAN DRIVE-
AWAY, INC. 28651 US. 20 West,
Elkhart. IN 46515. Representative: James
B. Buda (same as applicant).
Transporting building materials, from
(1) Port Allegany, PA and (2) Sedalih,
MO, to points in the U.S. (except AK
and HI).

MC 103993 (gub-1051F, filed June 13,
1980. Applicant: MORGAN DRIVE-
AWAY, INC., 28651 U.S. 20 West,
Elkhart, IN 46515. Representative: James
B. Buda (same as applicant).
Transporting (1) steel shelving, pallet
racks, and (2)parts and accessories
utilized in the erection of steel shelving
and pallet racks (except commodities in
bulk), between North East, PA. on the
one hand, and, on the other, points in
the U.S, in the east of ND, SD, NE. KS,
OK. and TX.

MC 107012 (Sub-547F). filed June 10,
1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Hwy 30
West, P.O. Box 988, Fort Wayne, IN
46801. Representative: David D. Bishop
(same as applicant). Transporting
general commodities (except those of
unusual value, classes A andB
explosives, household goods as defined
by the Commission, commodities in:
bulk, and those requiring special
equipment), between points in the US
(except AK and HI), restricted to traffic
originating at or destined to the facilities
of Ralston Purina Co.

MC 107012 (Sub-548F), filed June 10,
1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S.Hwy 30
West, P.O. Box 988, Fort Wayne, IN
46801. Representative: David D. Bishop
(same as applicant). Transporting (1)
kitchen utensils and cookware, (a] from
Sheridan. AR to points in the US (except
AK and HI, and (b) from Jackson, MS,
Sparks, NV, and Trenton, NJ to West
Bend and Oak Creek, W1, and (2)
appliances, from Sheridan, AR, to points
in AL, AZ, CA, CO, FL. GA. ID, IA, KS,
KY, LA, MN, MS. MT. NV, N" NC, ND,
OK, OR, SC, SD, TN, TX, UT, VA, WA
and WY.

MC 107012 (Sub-549F), filed June 12,
1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Hwy 30
West, P.O. Box 988, Fort Wayne, IN
46801. Representative: Bruce W.
Boyarko (same as applicant).
Transporting plastic articles from the
facilities of Visual Design, at or near
Houston. TX to points in the US (except
AK andHI).

MC 107403 (Sub-1338F), filed June 12,
1980. Applicant: MATLACK INC., Ten
West Baltimore Ave., Lansdowne, PA
19050. Representative: Martin C. Hynes,
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Jr. (same address as applicant).
Transporting (1) chemicals, in bulk, from
the facilities of United States Steel
Corporation, at or near Haverhill, OH, to
points in the U.S. (except AK and HI).

MC 108453 (Sab-38F), filed June 10,
1980. Applicant: G & A TRUCK LINE,
INC., 404 W.'Peck Ave., White Pigeon,
MI 49099. Representative: Edward
Malinzak, 900 Old Kent Bldg., Grand
Rapids, MI 49503. Contract carrier,
transporting paper, paper products and
scrap paper, (except commodities in
bulk), between" the facilities of
Continental'Forest Industries, Consumer
Products Division, at Three Rivers, MI,
on the one hand, and, on the other,
points in PA, IA, NY, NJ, MN, KY and
MO, under a continuing contract(s) with
Continental Forest Industries, Consumer
Products Division of Three Rivers, MI.

MC 111812 (Sub-728F), filed June 16,
1980. Applicant: MIDWEST COAST
TRANSPORT, INC., P.O. Box 1233,
Sioux Falls, SD 57117. Representative: R.
H. Jinks (same as applicant).
Transporting Confectionery products, (1)
from Boston, MA and North
Grosvenordale, CT to points in AZ, AR,
CA, CO, ID, LA, MT, NM, OK, OR, TX,
UT, WA and WY; and (2) from North
Grosvenordale, CT to points in MN and
WI.

MC 111812 (Sub-729F), filed June 16,
1980. Applicant: MIDWEST COAST
TRANSPORT, INC., P.O. Box 1233,
Sioux Falls, SD 57117. Representative: R.
H. Jinks (same as applicant).
Transporting Petroleum and petroleum
products, automotive chemicals and
cleaning compounds, and such
equipment, materials and supplies as
are used by automotive service centers
(except in bulk), between the facilities of
Valvoline Oil Company, a division of
Ashland Oil, Inc. at Willow Springs, IL,
on the one hand, and, on the other,
points in AR, CO, IL, IN, IA, KY, KS, LA;
MI, MN, MO, MT, NE, NM, ND, OH, OK,
PA, SD, TN, TX, WI and WY, restricted
to traffic originating at or destined to the
facilities of Valvoline Oil Company.

MC 111812 (Sub-730F), filed June 16,
1980. Applicant: MIDWEST COAST
TRANSPORT, INC., P.O. Box 1233,
Sioux Falls, SD 57117. Representative: R.
H. Jinks (same as applicant].
Transporting Such commodities as are
dealt in by wholesale .and retail grocery,
store outlets, between Indianapolis, IN,
Dorsey, MD, Lyons, IL, and Kansas City,
KS, on the one hand, and, on the other,
points in the U.S. in and East of ND, SD,
NE, KS, OK and TX.

MC 111882 (Sub-2F), filed May 9,1980.
Applicant: SERV U, INC., 6640 Quad
Avenue, Baltimore, MD 21237.

.Representative: Norman A. Cooper, 145

W. Wisconsin Ave., Neenah, WI 54956.
Transporting general commodities,
chassis or trailer, and empty containers,
havipg prior or subsequent movements
by water, between Baltimore, MD, on
the one hand, and, on the other, points,
in DE, MD, NJ, PA, VA and.DC.

MC 112223 (Sub-133F), filed June 10,
1980. Applicant: QUICKIE TRANSPORT
COMPANY, a corporation, 1700 New
Brighton Boulevard, Minneapolis, MN
55413. Representative: Earl Hacking
(same as applicant). Transporting liquid
fertilizer, in bulk, in tank vehicles, from
Minneapolis, St. Paul, and Pine Bend,
MN, to points in IA and WI.

MC 113362 (Sub-395F), filed June 12,
1980. Applicant: ELLSWORTH
FREIGHT LINES, INC., 310 East
Broadway, Eagle Grove, IA 50533.
Representative: Milton D. Adams, P.O.
Box 429, Austin, MN 55912. Transporting
(1) floor tile, and (2) equipment,
materials.and supplies used in the
installation, manufacture and
distribution of the commodities in (1)
above, (except in bulk), from the
facilities of Kentile Floors, Inc., at
Chicago, IL, to points in the U.S. in and
east of ND, SD, NE, KS, OK, and TX,
restricted to traffic originating at the
named origins and destined to the
indicated destinations.

MC 113362 (Sub-396F), filed June 10,
1980. Applicant: ELLSWORTH
FREIGHT LINES, INC., 310 East
Broadway, Eagle Grove, IA 50533.
Representative: Milton D. Adams, P.O.
Box 429, Austin, MN 55912.Transporting
meats, meat products, meat byproducts,
and articles distributed by meat-
packing houses (except hides and
commodities in bulk), as defined in
Sections A and C of Appendix I to the
Report in Descriptions in Motor Carrier
Certificates 61 M.C.C. 209 and 766, from
the facilities of WilsonFoods
Corporation, at Omaha, NE, to points in
IL, KY, MI, MO, TN, WV, and WI,
restricted to traffic originating at the
named origins and destined to the
-indicated destinations.

MC 114273 (Sub-749F), filed June 12,
1980. Applicant: CRST, INC., P.O. Box
68, Cedar Rapids, IA 52406.
Representative: Kenneth L. Core (same
address as applicant). Transporting (1)
tool and utility boxes, chests, 'work
benches, cabinets and shelving, and (2)
materials, equipment and supplies used
in the manufacture and distribution of
the commodities in (1) above, from
Pocahontas, AR, Sedalia, MO and
Waterloo, IA, to points in CT, DE, IL, IN,
IA, KS, KY, MD, MI, MN, MO, NE, NJ,
.NY, NC, OH, PA, RI, SC, TN, VA, WV,
WI and DC.

MC 114273 (Sub-750F), filed June 12,
1980. Applicant: CRST, INC., PO. Box
68, Cedar Rapids, IA 52406.
Representative: Kenneth L.. Core (same
address as applicant). Transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission, commodities In
bulk, and those requiring special
equipment) from points in CT, DE, IN,
ME, MD, MA, MI, NH, NJ, NY, NC, OH,
PA, RI, VT, and VA to the facilities of
Venture Stores in IL, IN, IA, KS, MO,
and DC.

MC 114273 (Sub-751FI, filed June 12,
1980. Applicant: CRST, INC., P.O. Box
68, Cedar Rapids, IA 52406.
Representative: Kenneth L. Core (same
address as applicant). Transporting:
foodstuffs and such articles as are dealt
in by wholesale, retail and chain grocery
and food business houses (except In
bulk), between points in IA, IL, IN, KS,
KY, MA, MD, MI, MN, MO, NC, NE, NJ,
NY, OH, PA, and VA, restricted to
traffic originating at or destined to the
facilities of John Sexton and Co.,
Division of Beatrice Foods.

MC 114273 (Sub-752F), filed June 12,
1980. Applicant: CRST, INC., P.O. Box
68, Cedar Rapids, IA 52406.
Representative: Kenneth L. Core (same
address as applicant). Transporting
paper and paper products, (except in
bulk),' from Niagara Falls, NY, to points
in WI, and IL.

MC 114273 (Sub-753F), filed June 12,
1980. Applicant: CRST, INC., P.O. Box
68, Cedar Rapids, IA 52406.
Representative: Kenneth L. Core (same
address as applicant). Transporting: (1)
chemicals, starch, and (2) materials,
equipment and supplies used in the
manufacture and distribution of the
commodities in (1) above, (except in
bulk) from the facilities of National
Starch and Chemical Co. at or near
Meredosia, IL and Indianapolis, IN, to
points in'CT, DE, IA,1L, IN, KS, KY, MA,
MD, MI, MN, MO, NE, NJ-, NY, OH, and
PA.

MC 114273 (Sub-754F), filed June 12,
1980. Applicant: CRST, INC., P.O. Box
68, Cedar Rapids, IA 52406.
Representative: Kenneth L. Core (same
address as applicant). Transporting
paper and paper articles (except in
bulk), from Menominee, MI, Potsdam,
NY, Mosinee and Rhinelander, WI, to Ft.
Madison, IA.

MC 114273 (Sub-755F}, filed June 10,
1980. Applicant: CRST, INC., P.O. Box
68, Cedar Rapids, IA 52406.
Representative: Kenneth L, Core (same
address as applicant). Transporting
silicon carbide and aluminum oxide
(except in bulk), from the facilities of
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General Abrasive at or near Niagara
Falls, NY to points in the U.S. in and
east of ND. SD, NE, KS, CO. OK. and
TX

MC 114273 (Sub-756F), filed June 10,
1980. Applicant: CRST, INC., P.O. Box
68, Cedar Rapids, IA 52406.
Representative: Kenneth L Core (same
address as applicant). Transporting
plastic materials (except in bulk), from
Leominster, MA to points in IA, IL, IN,
KY, ML MO, OH, PA, TN, and WL

MC 114273 (Sub-757F), filed June 10,
1980. Applicant: CRST, INC., P.O. Box
68, Cedar Rapids, JA 52406.
Representative: Kenneth L Core (same
address as applicant). Transporting
foodstuffs (except in bulk), from Buffalo,
NY to points in the U.S. in and east of
ND, SD, NE, CO. OK, and TX.

MC 114273 (Sub-758F), filed June 10,
1980. Applicant: CRST, INC., P.O. Box
68, Cedar Rapids, IA 52406.
Representative: Kenneth L Core (same
address as applicant). Transporting
general commodities (except those of
unusual value, Classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment) between points in AL, AR,
CO, CT, DE, FL, GA, I, IN, IA. KS, KY,
LA, ME MD, MA. MI, MN, MS. MO, NE,
NH, NJ, NY, NC, ND, OH, OK, PA, RI,
SC, SD, IN, TX, VT, VA, WV, WL and
DC, Restricted to traffic originating at or
destined-to the facilities of Minnesota
Mining and Manufacturing Company (3
M Company) or its wholly owned
subsidiaries.

MC 114273 (Sub-759F), filed June 10,
1980. Applicant: CRST, INC., P.O. Box
68, Cedar Rapids, IA 52406.
Representative: Kenneth L Core (same
address as applicant). Transporting
plastic articles and rubber articles, from
points in NJ, NY. OH, and PA to points
in KS and IA.

MC 116763 (Sub-672F), filed June 12,
1980. Applicant: CQARL SUBLER
TRUCKING, INC., North West Street,
Versailles, OH 45380. Representative:
Gary 1. Jira (same address as applicant).
Transporting containers and plastic
articles (except commodities in bulk, in
tank vehicles), between points in the US
in and east of MN, IA, MO. OK, and TX,
restricted to traffic originating at or
destined to the facilities of Paramount
Packaging Company.

MC 118202 (Sub-158F), filed June 12,
1980. Applicant: SCHULTZ TRANSIT,
INC., 323 Bridge St., P.O. Box 406,
Winona, MN 55987. Representative:
Thomas J. Beener, 67 Wall SL, New
York, NY 10005. Transporting beverages
(except in bulk), from (1) New Bedford,

MA to points in NY, NJ, PA. and MD; (2)
Columbus, OH, to points in IL, PA, NY,
IN, and M-i (3) Kansas City, KS to points
in CO, IA, MN, ND, and SD; (4) Union,
NJ to points in OH and PA. (5) Tampa,
FL to Charlotte, NC, and (6) St. Louis,
MO to points in IL, IA. MN, and KY,
restricted to traffic originating at or
destined to the facilities of Shasta
Beverages.

MC 125433 (Sub-422F), filed June 10,
1980. Applicant: F-B TRUCK LINE
COMPANY, a corporation. 1945 South
Redwood Rd., Salt Lake City, UT 84104.
Representative: John B. Anderson (same
address as applicant). Transporting
general commodities (except household
goods as defined by the Commission),
between points in the U.S. (except AK
and HI), restricted to traffic originating
at the facilities used by Southern
Banded Warehouse and Transtop
Incorporated. Condition: To the extent
this certificate authorizes the
transportation of classes A and B
explosives, it shall be limited to a term
expiring 5 years from the date of
issuance.

MC 127042 (Sub-299F), riled June 10,
1980. Applicant: HAGEN, INC., P.O. Box
98, Leeds Station, Sioux City, IA 51108.
Representative: Joseph B. Davis (same
address as applicant). Transporting
meats, meat products and meat
bjproducts, and articles distributed by
meat-packing houses, as described in
Sections A and C of Appendix I to the
report in Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 and 766
(except hides and commodities in bulk),
from Hospers, IA to points in AZ, CA.
CO. ID, IN, MI, MT, ND, NE. NV, OR,
SD, UT, WA. and WY.

MC 128273 (Sub-395F), filed June 10,
1980. Applicant: MIDWESTERN
DISTRIBUTION, INC., P.O. Box 189, Fort
Scott, KS 66701. Representative: Elden
Corban (same address as applicant).
Transporting such commodities, as are
used or dealt in by processors and
distributors of diatomaceous earth and
diatomaceous earth products, between
Maricopa, CA, on the one hand, and, on
the other, points in AZ, CO. ID, MT, NV,
NM, OR, TX, UT, WA and WY.

MC 138882 (Sub-367F), filed June 10,
1980. Applicant: WILEY SANDERS
TRUCK LINES, INC., P.O. Drawer 707,
Troy, AL 36081. Representative: John J.
Dykema (same address as applicant).
Transporting (1) roofing and roofing
materials, and (2) materials, equipment
and supplies used in the manufacture
and distribution of the commodities in
(1) above, (except commodities in bulk),
between points in Frederick County,
MD, on the one hand, and, on the other,
points in the U.S. (except AK and HI).

MC 138882 (Sub-368F), filed June 13,
1980. Applicant: WILEY SANDERS
TRUCK LINES, INC., P.O. Drawer 707,
Troy, AL 306L Representative: John J.
Dykema (same address as applicant).
Transporting construction materials,
between the facilities of Kemp Furniture
Industries, Inc., at or near Goldsboro,
NC, on the one hand, and, on the other,
Jasper and Salem, IN, Ft. Smith, AR,
Watsontown. PA, and Memphis and
Knoxville, TN. (Hearing site: Raleigh,
NC or Birmingham, AL

MC 138882 (Sub-369F), filed June 13,
1980. Applicant: WILEY SANDERS
TRUCK LINES, INC., P.O. Box Drawer
707, Troy, AL 36081. Representative:
John J. Dykema (same address as
applicant). Transporting (1) electric
storage batteries, spent batteries,
accessories and supplies used in
connection with batteries, and (2)
materials, equipment and supplies used
in the manufacture and distribution of
commodities in (1) above, (except
commodities in bulk), between points in
the U.S. (except AK and Hi), restricted
to traffic originating at or destined to the
facilities of ESB, Incorporated division
of Exide Corporation and its
subsidiaries.

MC 141932 (Sub-35F), filed June 10,
1980. Applicant: POLAR TRANSPORT,
INC., 176 King SL, Hanover, MA 02339.
Representative: Alton C. Gardner (same
address as applicant). Transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment), between points in the U.S.
in and east of ND, SD, NE. KS, OK and
TX, restricted to traffic originAting at or
destined to the facilities of W. R. Grace
& Co. Condition: Issuance of this
certificate is subject to prior or
coincidental cancellation at applicant's
written request of the outstanding
Certificate in MC-141932 Sub 14, issued
April 21,198.

MC 141932 (Sub-36F), filed June 13,
1980. Applicant: POLAR TRANSPORT,
INC., 176 King St., Hanover, MA 02339.
Representative: Alton C. Gardner (same
address as applicant). Transporting
carbon, charcoal, carbon wood
products, charcoal briquets, clips,
hickory, and equipment, materials and
supplies used in the distribution or
manufacture of charcoal and charcoal
briquets, and fluid lighter (except
commodities in bulk, and articles which
because of size or weight require the use
of special equipment), between Atlanta,
GA. Branson. MO, Isanti, MN, Ocala
and Romeo, FL. Pachuta, MS. Scotia and
Stamford, NY, and Waupaca, WL on the
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one hand, and, on the other, points in
the U.S. (except AK and HI), restricted
to traffic originating at or destined to the
facilities of Husky Industries, Inc.

MC 142423 (Sub-7F), filed June 12,
1980.. Applicant: BIG D. CARTAGE,'
INC., 20891 Kingberry Drive, Mt.
Clemens, MI 48045. Representative-
Robert E. McFarland, 999 West Big
Beaver Road, Suite 1002, Troy, MI 48084.
Transporting malt beverages from the
facilities of the Miller Brewing
Company, or near Trenton, OH, and
Albany, GA to points in MI.

MC 142423 (Sub-BF), filed June 12,
1980. Applicant: BIG D CARTAGE, INC.,
20891 Kingberry Drive, Mt. Clemens, MI
48045. Representative: Robert E.
McFarland, 999 West Big Beaver Road,
Suite 1002, Troy, MI 48084. Transporting"
malt beverages from Columbus, OH to-
Detroit, MI.

MC 142423 (Sub-9F), filed June 12,
1980. Applicant: BIG D CARTAGE, INC.,
20891 Kingberry Drive, Mt. Clemens, MI
48045. Representative: Robert E.
McFarland, 9§9 West Big Beaver Road,
Suite 1002, Troy, MI 48084. Transporting
malt beverages (a) from Fulton, NY to
points in MI, (b) from Milwaukee, WI to
points in the Lower Peninsula of MI.

MC 144622 (Sub-176F), filed June 16,
1980. Applicant: GLENN BROTHERS
TRUCKING, INC., P.O. Box 9343, Little
Rock, AR 72219. Representative: J. B.
Stuart, P.O. Box 179, Bedford, TX 76021.
Transporting petroleum products,
chemicals, and plastic materials (except
in bulk) in vehicles equipped with
mechanical refrigeration between Big
Spring, TX, Calumet City and Chicago,
IL, Orange and Los Angeles, CA,
Hammond, IN, Windsor and Trenton, NJ
on the one hand, and, on the other,
points in the U.S. (except AK and HI].

MC 146402 (Sub-22F), filed June 13,
1980. Applicant: CONALCO
CONTRACT CARRIER, INC., P.O. Box
968, Jackson, TN 38301: Representative:
Charles W. Teske (address same as
applicant). Transporting malt beverages
(except commodities in bulk, in tank
vehicles) from Williamsburg, VA, to the
facilities of Mirablile Beverage
Company in Bucks and Montgomery
Counties, PA.

MC 147323 (Sub-26F), filed June 12,
1980. Applicant: HADDAD
TRANSPORTATION, INC., 5000
Wyoming Ave., Dearborn, MI 48126.
Representative: John P. Haddad (same
as applicant). Transporting such
commodities as are used by or dealt in
by manufacturers, distributors or
processors of iron and steel articles

(except commodities in bulk) (1)
between the facilities of North Atlantic
Steel Co., Inc. at New York, NY, on the
one hand, and, on the other, points in
the U.S. (except AK and HI) and (2)
between points in the U.S. (except AK
and HI), restricted in (2) above to the
transportation of traffic for North
Atlantic Steel Co., Inc. of New York, NY.

MC 148292 (Sub-8F). filed June 11,
1980. Applicant: J. POSA, INC., P.O. Box
335, Elmont, NY 11003. Representative:
Terrell C. Clark, P.O. Box 25,
Stanleytown, VA 24168. Transporting
malt beverages, and equipment and
supplies used in the production and
distribution of malt beverages, between
Trenton, NJ, on the one hand, and, on
the other, points in the U.S. (except AK
and HI).

MC 148292 (Sub-9F), filed June 13,
1980. Applicant: J. POSA INC., P.O. Box
335, Elmont, NY 11003. Representative:
Terrell C. Clark, P.O. Box 25,
Stanleytown, VA 24168. Transporting:
paper and paper products and woodpulp
from West Point,.VA to points in CT,
DE, MA, ME, MD, MI, NH, NJ, NY, OH,
PA, RI, VT, and WV.

MC 14829Z (Sub-10F), filed June 16,
1980. Applicant: J. POSA, INC., P.O. Box
335, Elmont, NY 11003. Representative:
Terrell C. Clark, P.O. Box.25,
Stanleytown, VA 24168. Transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods-as defined
by the Commission, commodities in
bulk, and those requiring special
equipment), between points in the U.S.
(except AK and HI), restricted to traffic
originating at or destined to the facilities
of Union Camp Corporation.
Agatha L Mergenovich,
Secretary.

[FR Doe. 80-23652 Filed 8--.0; &45 am]
BILLING CODE 7035-01-M

DEPARTMENT OF JUSTICE
Hispanic Advisory Committee to the
Attorney General; Open Meeting

Pursuant to the Federal Advisory
Committee Act of October 6,1972.(Pub.
L. 92-463, 86 Stat. 770-776), there will be
a meeting of the Hispanic Advisory
Committee to the Attorney General. The
Committee will meet on September 18
from 9:00 a.m. until 5:00 p.m., and on
September 19 from 9:00 a.m. until 12:0,0
noon in Conference Room B, First Floor
of the Main Justice Building. The
Building is located between
Pennsylvania and Constitution Avenues,
NW and Ninth and Tenth Streets,
Washington, D.C. Please enter at Tenth

Street and Constitution Avenue, NW.
The agenda will include the following
topics:

1. Equal Employment Opportunity.
2. Civil Rights Units, U.S. Attorneys

Offices.
3. Education.
4. Immigration.
The members of the Hispanic

Advisory Committee to the Attorney
General are:
Armando De Leon (Phoenix, Arizona)
Jose Enrique Amadeo (San Juan. Puerto Rico)
Joaquin Avila (San Antonio, Texas)
Ruben Bonilla (Corpus Christi. Texas]
Adelfa Callejo (Dallas. Texas)
Maria Cerda (Chicago, Illinois)
Victoria Diaz (Palo Alto, California)
Manolo Fernandez (Elizabeth, New Jersey)
Father Jose J. Gallego (Chicago, Illinois)
Dr. Hector P. Garcia (Corpus Christi, Texas)
Robert Gonzales (San Francisco. California)
Lorenzo Patina (Sacramento, California)
Ana Maria Perera (Washington, D.C.)
Ben Reyes (Houston, Texas)
Hector Roman (New York, Now York)
Pablo Sedillo (Washington, D.C.)
M.D. "Lila" Taracido (New York, Now York)
Arnhilda Gonzalez-Quevedo (MiamI, Florida)

Both sessions will be open to the
public and will be held in rooms that
accommodate approximately 50 people.
On September 18 after the Committee
members finish discussing the items on
the agenda, there may be time for
statements by non-members. If you want
to make a statement at this meeting or If
you would like the Committee to
consider a written statement, please call
or write to the Special Assistant to the
Atiorney General, Department of
Justice, Room 5132, Washington, D.C.
20530.
FOR FURTHER INFORMATION CONTACT.
Lupe Salinas, Special Assistaht to the
Attorney General, Department of
Justice, (202 633-2927 (not toll free),

Dated: August 1, 1980.
Lupe Salinas,
SpecialAssistant to theAttorney General,"
Department oflustice.
[FR Dc. 60-23771 Filed 8-d-8. &45 am]
BILLING CODE 4410-01-M

NATIONAL FOUNDATION FOR THE
ARTS AND THE HUMANITIES

Design Arts (Design Communication);
Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub,
L. 92-463), as amended, notice is hereby
given that a meeting of the Design Arts
Panel (Design Communication) to the
National Council on the Arts will be
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held August 25,1980 from 9:00 a.m. to
5:30 p.m., and August 26,1980-from 9:00
a.m. to 5:30 p.m. in Room 1426, Columbia
Plaza Office Complex, 2401 E St., N.W.
Washington, D.C.

This meeting is for the purpose of
Panel review, discussion, evaluation,
and recommendation on applications for
financial assistance under the National
Foundation on the Arts and the
Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the agency by
grant applicants. In accordance with the
determination of the Chairman
published in the Federal Register of
February 13, 1980, these sessions will be
closed to the public pursuant to
subsections (c) (4), (6) and 9(b) of
section 552b of Title 5, United States
Code.

Further information with reference to
this meeting can be obtained from Mr.
John H. Clark, Advisory Committee
Management Officer, National
Endowment for the Arts, Washington.
D.C. 20506, or call (202) 634-6070.

John FL Clark,
Director Office of Council andPanel
Operations National Endowmentfor the Arts.
July 28,1980.
[FR Doc. 80-23&Z3 Filed B-6-ft &45 am)

DiLUG COOE 7537--1-M

Expansion Arts Panel; Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L 92-463), notice is hereby given that a
meeting of the Expansion Arts Panel to
the National Council on the Arts will be
held August 27,1980 from 9:00 a.m. to
7:00 p.m., August 28,1980 from 9:00 am.
to 7:00 p.m., August 29,1980 from 9:00
a.m. to 6:00 p.m. at the School of
American Research, 660 Garcia Street,
Santa Fe, New Mexico.

This meeting will be open to the
,public on a space available basis. The

topic for discussion will be guidelines,
questions and answers with the public,
on-site visits.

Further information With reference to
this meeting can be obtained from Mr.
John H. Clark, Advisory Committee
Management Officer, National
Endowment for the Arts, Washington,
D.C. 20506, or call (202) 634-6070.

John H: Clark,
Director, Office of Council andPanel
Operation, National Endowmentfor the Arts.
[FR Doc. 80--234 Fled 8-0 &45 am]

BILLING CODE 7537-01-M

NATIONAL TRANSPORTATION
SAFETY BOARD

[N-Ar 80-32]

Safety Recommendations and
Responses; Availability
Highway Safety Recommendation Letter

H-80 -45 and-46 to the Arkansas
State Highway and Transportation
Department, July 28, 1980.-The
National Transportation Safety Board
has Issued two "Class I, Urgent Action"
recommendations in view of the
accident which occurred June 5,1980.
when a chartered bus carrying 33 people
accelerated out of control while
descending a curved, steep, long grade
on State Route 7, south of Jasper, Ark.
The northbound bus ran off the road
into a drainage ditch and traveled
partially in the ditch until It struck a
culvert, where the bus was redirected
across the road. It left the road at a high
rate of speed and plunged down an
embankment. The front of the bus came
to rest 40 feet below the highway.
Twenty people were killed.

As a result of previous accidents on
this hill, an escape ramp Is being
constructed 1,000 feet south of the
accident site. The estimated completion
date for the ramp is mid-August. About
1 mile farther south, a brake check area
has been completed but not signed or
marked. The Safety Board believes that
safety benefits could accrue
immediately from utilizing the
completed brake check area if all trucks,
buses, and cars with trailers were
required to pull off and check their
vehicle's brakes.

The Safety Board states that the
drivers of these vehicles should be
confronted with a large advance
warning sign directing them to check
their brakes at the brake check area.
Another sign at the brake check area
should advise them to use low gear,
maintain their braking capability, and
drive at a safe speed while descending
the hilL The latter sign could be
enhanced by a diagrammatic depiction
of the sharp curves ahead, the steep
grades, and the length of the grades.
When the escape ramp is completed, Its
location should be shown on the sign.

Therefore, the Safety Board
recommends that the Arkansas State
Highway and Transportation
Department:

Install signs on State Route 7 to require
northbound trucks, buses, and cars with
trailers to pull off and check their brakes at
the brake check area south of Jasper. (H-0
45)

Install signs In the brake check area to
inform the drivers of these vehicles of the
roadway alignmenifahead. The signs should

Include percentage of grades. length or
grades. horizontal curvature. maximurn safe
speeds, and other pertinent-information
which will aid motorists to safely negotiate
the roadway ahead. (H-80-46)

Pipelines Safety Recommendation
Letters
- P-80-59 to the Research and Special
Programs Administration of the U.S.
Department of Transportation.July 15,
1980.-At 11:38 a.m. last October 30, a
natural gas explosion and fire
demolished a townhouse at 215 Third
Street. SE., in Washington, D.C. and
damaged nearby buildings and cars. No
one was inside the townhouse at the
time, but three persons in a stopped car
were injured when debris from the
explosion shattered a car window.

After the accident, an inspection of
the gas service line that served the
townhouse revealed that it had been
struck by excavating equipment. The
investigation determined that the 1-inch
plastic service line inside of a 1A-inch
steel line had been pulled out of a
transition compression coupling,
allowing the natural gas to leak under
low pressure and migrate into the
townhouse where it was ignited by an
unknown source. Shortly after the
accident, gas company employees
removed the plastic line from the steel
casing before exposing the coupling.
This prevented Safety Board
investigators from determining the
distance the plastic pipe had been
pulled from the coupling and the amount
of slack provided in the line to
compensate for contraction and
expansion of the plastic pipe.

The Safety Board notes that the gas
company has established procedures for
analyzing accidents and failiies that
comply with 49 CFR 192.617,
"Investigation of failures." Removing
evidence prematurely during onsite
investigations makes it more diffiicult for
investigators to determine the cause of
an accident. In this case, the lines
should not have been disturbed until
both the Safety Board and gas company
personnel had completed the onsite
investigation. Therefore, the Board
recommends that the Research and
Special Programs Administratio:

Amend 49 CFR 192.617 to require that
operators preserve to the extent practicable
the accident site and its affected gas facilities
until onscene investigations have been
completed. (P-80-59)

P--0-6 to the Washington Gas Light
Company, July 15, 190.-A separate
letter, containing identical background
information as that provided above
regarding the October 30, 1979,
Washington pipeline accident,
recommended that the gas company:
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Instruct its employees to comply with
company policy requiring the preservation of
evidence at the accident site until onscene
investigations have been completed. (P-80.-
60)

Both of the above recommendations
are designated "Class II, Priority
Action." The Safety Board's formal
investigation report concerning this
accident is being prepared for
distribution, and copies will be
available in the near future.

Responses to Safety Recommendations

Aviation"
A-79-.86, from the FederalAuiation

Administration, July25, 198.-Letter-is
a followup to FAA's response of
February 12 (45 FR 13237, February 28,
1980) concerning one of two
recommendations issued by the Safety
Board as a result of investigation of the
crash on March 3, 1979, of a Beech
Travel Air into mountains east of Elko,
Nev. The aircraft was on an instrument
flight rules flight plan and under the
control of the Salt Lake City Air Route
Traffic Control Center. The
recommendation asked FAA to require
all terminal facilities located in
designated mountainous areas to install
and use emergency obstruction video
radar maps (EOVM).

FAA's July 25 response reports
completion'of terminal radar facilities in
designated mountainous areas (14 CFR
Part 95, Subpart B), and FAA has
determined the availability of resources
to produce EOVM's for these sites.
Based on its findings, FAA has decided
to adopt recommendation A-79-85. To
fully implement the recommendation, an
EOVM would be required at 77 terminal
radar facilities. Since approximately
half of these facilities do not have space
in their 5-channel video mappers to
accommodate another map, FAA says it
cannot guarantee that all 77 facilities
will employ an EOVM. Additionally,
several of the identified facilities are
operated by the military and may elect
not to participate. FAA will, however,
require that those facilities which now
employ all video mapper channels
evaluate alternatives such as combining
existing maps, merging EOVM's with
their minimum vectoring altitude maps
or eliminating maps considered to be
lower priorities than the EOVM's.

A list of the 77 facilities in priority
order is attached to FAA's letter. The
priorities within each region were
determined by FAA's regional offices
and the overall list structured to avoid
impacting a regional office with
excessive EOVM coordination
workload. Specifically, no more than
two EOVM's per month should be

delivered to a region. FAA expects
EOVM delivery to the lead site within
120 days and then continued deliveries
at the rate of two to three facilities per
month, dependent on resources at the
National Ocean Survey.

FAA notes that future automation
enhaficements such as the Discrete
Address Beacon System/Data Link and
the Automatic Traffic Advisory and
Resolution Service will probably dictate
radar operation in the full digital mode.
In this event, FAA may no longer have
the capability to display a map in the
EOVM format (i.e., contour lines) at a
number of FAA's major facilities in
mountainous areas such as Denver,
Oakland, Los Angeles, and Pittsburgh in
the not too distant future. Eventually,
FAA expects that all radar facilities will
be operating in the full digital mode.
However, FAA will investigate
alternative map formats such as a gross
outline of mountainous terrain through
straight-line depictions or grid mapping
which appear to be viable strategies for
a digital EOVM.

The Safety Board on March 18
acknowledged FAA's February 12,1980,'
response to recommendation A-79-86
and companion recommendation A-79-
87. FAA's July 25 followup is directed
only to A-79-86.

A-80 -32 through -34, from the
FederalAviation Administration, July
18,1980.-Response is to
recommendations issued April 24 as a*
result of investigation of the crash at sea
of a Sikorsky S-76A, PT-HKB, operating
off the coast of Brazil, South America,
last March 20. (See 45 FR 30573, May 8,
1980.) The Safety Board's metallurgical
examination of the recovered main rotor
head spindle section from the accident
aircraft revealed a fatigue crack with
multiple origins. FAA notes that this
finding, as understood by FAA, was not.
related to the accident cause.

With respect to recommendation A-
80-32, which asked FAA to issue an
airworthiness directive (AD) to require,
prior to further flight, a one-time
detailed inspection of the inboard
threaded area of the main rotor spindles
for evidence of cracks on all Sikorsky-
76A model helicopters, FAA reports that
a telegraphic AD, T8ONE-21, was
issued by FAA's New England Regional
Office on April 24. Issuance of the AD
adopts the recommendation with some
minor differences which FAA discusses
in the response letter, a copy of the AD
is provided. Telegraphic AD T8ONE-21
action requires:
"i. Prior to further flight, inspection of the P/
N 76102-08000-041 main rotor blade spindle
assemblies in accordance with Sikorsky Alert
Service Bulletin 76-65-13A, paragraphs G(1]
through G(3), dated April 24.

2. Within the next 25 hours time.in-service
after receipt of AD T6ONE-21, the P/N
76102-08000 main rotor blade assemblies are
modified in accordance with Sikorsky Alert
Service Bulletin 764-5-13A, paragraphs G(4)
and G(5).
- 3. Main rotor blade spindles with more
than 200 hours time-in-service, unless already
accomplished within the last 50 hours time-
in-service, will be fluorescent penetrant
inspected within the next 5 hours time-in-
service in-accordance with Sikorsky Alert
Service Bulletin 75-65-13A, paragraph G(O).

Specific requirements of these
inspections are detailed in FANs July 18
response letter.

In response to recommendation A-80-
33, which asked FAA to notify Foreign
Regulatory Agencies of this action, FAA
reports that a listing of all domestic and
foreign owners/operators of the
Sikorsky Model S-76A was forwarded
to the Aircraft Engineering Division In
FAA's Office of Airworthiness for that
purpose when the AD was Issued,
Telegrams were sent to the respective
Civil Aviation Authorities (CAA) or
equivalent of foreign-registered aircraft
as part of the FAA telegraphic AD
procedures. Additionally, requested
background information pertaining to
AD T8ONE-21 was supplied via airmail
to the CAA (Australia) on May 2 and via
telegram to the Brazilian Consulate
(Atlanta) and the Technical Airspace
Center (CTA) (Brazil) on April 30.

- FAA concurs with recommendations
A-80-34, which called for evaluation of
the need for a recurring spindle
inspection based on the initial
inspection results. FAA indicates that
this was its intent in issuing AD
T8ONE-21. Paragraph 3 of AD TgONE-
21 requires that a/ of the results of tho
inspections required per the AD be
reported to FAA's New England
Regional Office. These data, in
conjunction with other investigations,
will be utilized to make a finding with
respect to a need for a recurrent
fluorescent penetrant spindle inspection.

FAA notes that further investigations
have taken place to confirm the existing
fatigue substantiation of the spindle and
to further assess the consequences of a
missing or displaced spindle shear
bearing inner race. FAA has now
completed this work and preliminary
findings indicate that there is no
requirement for a recurring spindle
inspection. This determination is based
on FAA investigation which reveals that
the problem lies not with the spindle
itself, but rather with the main rotor
blade spindle shear bearing inner race,
This inner race cracks, then moves out
and fullydisplaces the droop stop ring.
Once this happens, the inner race tends
to crack more and subsequently fully
departs from the spindle, iesulting In a

I II
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very high stress situation which tends to
shorten the spindle life. Fatigue of the
spindle occurred under loads caused by
the bearing inner race having moved out
to full displacement, resulting in fatigue
and subsequent complete static failure
of the spindle. FAA has worked closely
with Sikorsky Aircraft in conducting
appropriate laboratory tests to
substantiate this sequence of events.
Sikorsky Company is currently working
on a redesign of the inner race as a
result of this investigation and resultant
findings, FAA reports. In the interim, AD
T8 ONE-21 ensures that appropriate
corrective action relative to the shear

•bearing inner race is required on a
continuing basis.

Afraine
M-79-39 through -47, from the United

States Coast Guard, June 4, 1980.-
Response is to recommendations
developed as a result of investigation of
the capsizing and sinking of the self-
elevating mobile offshore drilling unit
(MODU) OCEAN EXPRESS in the Gulf
of Mexico on April 15,1976. The
recommendations were issued April 17,
1979 (44 FR 24657, April 26, 1979), and
the Safety Board last October I asked to
be informed of Coast Guard's action on
the recommendations.

Recopimendation M-79-39 asked
Coast Guard to require that operation
manuals for MODU's include guidance
regarding: (1) The stability of the unit for
the complete range of mat-platform
separations; (2) the number of tugs and
the horsepower required for towing the
unit, and the recommended towing
arrangements and equipment; (3)
contingency plans for emergencies
afloat, including towing mishaps and
severe weather- (4) transit preparations,
including an appropriate checklist; (5)
the expected results of exceeding the
design limits for jacking operations; and
(6) the minimum wind speeds, sea
conditions, and unit motions which
would result in instability or structural
failure.

With reference to item (1) of
recommendation M-79-39, Coast Guard
concurs with the need for stability
guidance. The new MODU regulations
46 CFR 109.121, according to Coast
Guard, contain sufficient wording to
include all loading and operating
conditions. As to item (2), Coast Guard
will propose amendments to 46 CFR
109.121 to include towing plans with
required number of towing vessels,minimum horsepower, and
recommended towing equipment.
Procedures for emergency conditions
will be included. Concerning item (3),
Coast Guard notes that § 109.121
requires guidance for safe operations of

the unit under normal and emergency
conditions. The emergency conditions
requirement Is interpreted to include
severe weather and loss of towing force.

Coast Guard, with reference to item
(4) of recommendation M-79-39, notes
that § 109.121 of the new MODU
regulations covers instructions for
operation of the unit while changing
operating conditions including
preparations prior to making a move
(§ 109.121(9)(ii)). Concerning item (5),
Coast Guard believes that to require
additional information on expected
results of going beyond design
limitations could implicitly condone
such operations and that in the interest
of safety, such information should not
be included. In connection with item (6),
Coast Guard states that minimum wind
speeds resulting in instability can be
specified in an operating manual The
new MODU regulations require that
each unit meet 70 knots (normal) and
100 knots (severe storm) wind speeds in
intact condition and knots in damaged
condition. Coast Guard notes that sea
conditions, related to unit motions, are
not deterministic at this time. Coast
Guard will not require the operating
manual to specify operational limits
with respect to structural failure.

In response to recommendation M-79-
40, which asked Coast Guard to require
self-elevating MODU's to be equipped
with a recording fathometer and a
recording anemometer, Coast Guard
states that it recognizes the need for
water depth information when a MODU
is in transit, either in an oil field or
ocean. For this reason, 46 CFR 108.701
requires all self-propelled MODLrs to be
equipped with a sounding apparatus.
Similarly, because of the need for
accurately navigating and positioning
non-self-propelled MODU's, virtually
every tug employed in MODU service Is
fathometer equipped. Coast Guard
cannot see any need for replacing these
installations with recording fathometers
or for adding recorders to existing
fathometers. Coast Guard objects to
these installations if they are to be
justified primarily for accident
investigation. Seldom are all witnesses
lost in a marine casualty involving
MODUrs, and events leading up to a
casualty can usually be reconstructed.
Coast Guard also said that if stability
criteria for all MODt's in severe storm
conditions are met, there would be little
need to identify wind speeds while the
unit is bottom bearing. While underway,
the safety of the MODU's Is the
responsibility of the towing vessel
operator. Coast Guard notes that the
Safety Board's report (NTSB-MAR-79-
5) states that the OCEAN EXPRESS had

a recording anemometer yet the
testimony of the crew contained no
statement that it was a necessary
instrument. Coast Guard says it cannot
.support a requirement for expensive.
maintenance-intensive equipment only
for accident reconstruction.

Coast Guard does not concur with
rcommendation M-79-41 which called
for requiring that critical operating limits
for self-elevating MODU's be specified
in terms of motion amplitudes and
periods, and requiring on-board motion
sensing and recording instruments to
determine the actual unit motions. In
response,.Coast Guard says it does not
feel that the state of present technology
can fulfill the intent of this
recommendation. Although the
technology exists to measure, process
and display a real time analog of the
motions or accelerations of marine
vehicles, problems arise when
attempting to develop a total system
that can reliably provide meaningful
non-misleading information that is free
from electronic and mechanical drift and
does not desensitize the operator to his
responsibility. Coast Guard believes
that sensor and display units may serve
in a monitoring capacity. Commercially
available response and prediction units
which utilize wave buoy data and
motion sensor input are intended only
for determination of the lifting
performance of shipboard cranes. This
represents a much less complex problem
than the prediction of limiting values,
Coast Guard states.

Coast Guard concurs in part with
recommendation M-79-42 which called
for a study of the feasibility of
predicting self-elevating MODU's by on:-
board computer analysis of data from
motion sensors and wave-measuring
instruments. Coast Guard's response
refers to its ongoing studies of stress/
motion monitoring being conducted in
response to the Safety-Board's
recommendations resulting from the
1972 TEXACO OKLAHOMA accident
investigation. Coast Guard believes that
the results can be applied to
recommendation M-79--42. Upon
completion of the long-range study,
consideration will be given to a similar
study of MODUTs.

Recommendation M-79--43 asked
Coast Guard to expedite the
promulgation of regulations for
personnel qualifications and manning
standards for the self-elevating MODU's
and require that industrial personnel
who perform seafaring duties obtain
appropriate training and licenses. Coast
Guard partially concurs with this
recommendation and reports that
manning and crew qualifications are
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being applied to MODU's of the bottom-
bearing, non-self-propelled type as they
come under the 46 CFR I-A inspection
process in the next several years. These
standards will apply only while the unit
is being navigated.,It is contemplated
that the standard manning will consist
of: 1-Designated Person in Charge; 2-
Able Seaman; 1-Ordinary Seaman; and
Lifeboatman (number appropriate for
the installed lifesaving equipment
necessary to accommodatehe number
of persons on board). The Outer
Continental Shelf Act limits the Coast
Guard's ability to fulfill the intent of this
recommendation while the unit is in the
botton-bearing mode.

Coast Guard concurs with
recommendation M-79-44, which asked
the agency to determine and require a
functional chain of command on mobile
offshore drilling units to effectively cope
with extreme situations. Coast Guard
says that an effective chain of
command, while the vessel is in
navigation, is inherent in the manning
scale discussed in M-79-43.

With respect to recommendation M-
70-45, which asked Coast Guard to
develop appropriate survival capsule
performance standards, including
standards for safe towing, Coast Guard
states that a more complete
understanding of the rough water
characteristics of all types of totally
enclosed lifeboats and liferafts is
needed. A program of research and
development for enclosed lifeboats,
rescue boats, and inflatable liferafts is
presented. The program will include
studies of towing, capsizing and self-
righting characteristics and rough water

'performance. Also, Coast Guard
discusses its activities in representing
the United States at the Inter-
Governmental Maritime Consultative
Organization in the revision of Chapter
III, "Life-saving Appliances," of the
Safety of Life at Sea Convention. Coast
Guard reports that the program schedule
for the research and development to
satisfy the recommendation is set up to
cover a 5-year period, to be completed
in 1984. Significant findings that develop
during the course of the program may be'
used before the program is completed.

To the extent of its comments
regarding M-79-45, Coast Guard
concurs with recommendation M-76-46,
which called for model tests and
computer simulations to be conducted
with Whittaker Corporation to
determine the survival capsule's -
capsizing characteristics and behavior
in storm seas.

Recommendation M-79-47 asked
Coast Guard to require that survival
capsules be equipped with accessible
towing and mooring fittings, proper

fendering, and markings to indicate the
location of the towing and mooring
points. Coast Guard concurs in part with
this recommendation, and notes that the
Wittaker Company has offered a retrofit
towing kit since the accident. Coast
Guard has directed Whittaker to install
towing fitting on new 14 and 28
passenger capsules and to continue to
offer retrofit kits for existing capsules
and to make installation of the kits a
standard procedure during overhauls.
Coast Guard plans no action for "proper
fendering," since the, capsule is
adequately feuidered by a flange that
runs completely around the perimeter of
the capsule. Coast Guard states that
neither its Marine Board of Investigation
nor the Safety Board's report (NTS B-
MAR-75-5) identified any shortcomings
in the performance of the flange.

Railroad
R-76-55 and R-78-35, from the

FederalRailroadAdministration, July
15, 1980.-Response is made to the
Safety Board's letter of June 3 which
commented on FRA's previous response
forwarded last February 6 (45 FR 13238,
February 28, 1980).

With respect to recommendation R-
76-55, which rcommended that FRA
revise the Code of Federal Regulations
to insure tha wheels'exposed or
suspected of being exposed to critical
temperatures are removed from service,
the Safety Board's June 3 letter notes
that the Railroad Freight Car Safety
Standards provide that a car nay not be
continued in service if:

(b) A wheel on the car shows signs of
having been overheated as evidenced by a
reddish brown discoloration on the front or
back face of the rim, that extends more than
four inches into the plate area measured from
the botton of the back face of the rim; ....

The Safety Board states that
discoloration does indicate that a wheel
has been overheated; however, broken
wheels as a result of thermal cracks
have been found in numerous
derailments with no discoloration. At
present, discoloration may be the only
method available to detect wheels that
have been overheated; however, better
methods of detection should be
explored. The Board requested the FRA
study this problem further and attempt
to establish a positive means of
identifying any wheel that has been
ekposnd to thermal abuse.

FRA's July 15 response indicates
agreement with the Board's objectives.
FRA notes that thermal abuse can cause
undesirable residual'stress changes in
the wheel which can lead to abrupt
wheel failure. For 5 years or more,
FRA's Office of Research and
Development has aimed to develop a

practical means for detecting tensile and
compressive stress fields in wheels. .
Further, FRA and the Federal Highway
Administration are working together
obtaining stress measurement tools for
bridge members as well as rail wheels.
FRA states that despite some early
encouragement in the laboratory, no
nondestructive techniques which can
address the typical railroad environment
either in the shops or over-the-road are
currently available. A joint committee of
FRA and FHWA is overseeing an
investigation of combinations of new
techniques which might be applicable in
detecting the significant stress levels in
rail wheels and bridges. Although there
is no guarantee of success, It Is
anticipated that initial survey
information for the preliminary
development stage will be compiled by
the last quarter of 1982. ERA does not
recommend a change in the regulations
until a more effective system for
determining wheel stress states is
defined and proven. At present, wheel
discoloration is still the most reliable'
way for non-destructively assessing the
likelihood of potential wheel failure due
to thermal abuse, FRA stated.

With respect to recommendation R-
78-35, which called on FRA to Identify
critical car component failure rates and
assure that they are properly addressed
either by regulation or emergency order
as required and to expand
communication channels with the
Association of American Railroads
(AAR) to facilitate this program, the
Safety Board's June 3 lettbr states the
Railroad Freight Car Safety Standards
do not satisfy this recommendation nor
does reliance on the voluntary
cooperation of the railroad industry. The
Board notes that the Southern wheel
failures due to high carbon content are
illustrative of the type of car component
failure rates the Board intended to be
identified by recommendation R-78-35,
The Board states that the railroad
industry and AAR knew about the
problem of failures of this wheel, but
were responding slowly even though
some very serious accidents occurred.
The Board notes that FRA did not have
a system to identify that the Southern
wheel was failing at a much higher rate
than other rail wheels. The Board
beli ves that FRA, in connection with its
establishment of freight car safety
standards, must establish a method to
determine when a car component
demonstrates a high failure rate and
must take appropriate action on the
basis of failure rates identified.
Reconsideration of recommendation R-
78-35-was requested.,

I I I I I I !
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FRA's June 3 response refers to the
February 6 response which stated that
FRA will rely heavily on the voluntary
cooperation of the railroad industry and
its employees to identify critical safety
problems. This cooperation included an
assessment of available technical
information collected by AAR. FRA
states that the AAR statistical
monitoring program consists of data
reported by the larger member roads on
a voluntary basis relative to defective
components removed from freight cars
in service. Also, manufacturers report
total numbers of components sold to
railroads. FRA says this system,
however, does not include reliable
information relative to the number of
components in sevice. Therefore,
reliable failure rates of the various
critical components cannot be readily
indentified. FRA is exploring the
feasibility of developing a system
utilizing FRA accident and field data
and information provided by AAR under
voluntary arrangement. This action is
expected to be accomplished in the first
quarter of 1981.

The Safety Board's June 3 letter
additionally commented on
recommendations R-76-52 and -53, both
of which have now been classified as
"Closed-Acceptable Action,"
predicated on FRA's February 6,1980,
response.

R-80-23 and -24, from The Atchison,
Topeka and Santa Fe Railway Company
(Santa Fe), June 23, 1980.-Response is
to recommendations issued June 3
following investigation of an Amtrak
passenger train derailment last October
2 which occurred as the train was
moving through a 74 curve on the Santa
Fe tracks at Lawrence, Kans. The
recommendations asked that Santa Fe
establish rules and procedures to verify
that locomotive engineers are familiar
with a district so that they can operate
safely in the event any fixed or other
pertinent sign is inoperative or missing
(R-80-23). and establish special rules
which explain and identify the location
of automatic train stop indicators that
are not located at automatic block
signals (R-80-24]. (See 45 FR 39988, June
12,1980.)

Santa Fe's response first refers to
recommendation R-80-26, addressed to
the Federal Administration. The
recommendation asked FRA to
determine and advise if test procedures
being employed by Santa Fe at all
locations are sufficient to determine if
automatic train stop apparatus is
functioningproperly for in-service
operation. Santa Fe's June 23 response
points to its letter of last February 20 (45
FR 22314, April 3, 1980), sent in response

to earlier Safety Board
recommendations stemming from the
subject accident. That letter expressed
Santa Fe's belief that the testing of
automatic train stop (ATS) equipment at
initial terminals is properly the
responsibility of Amtrak. Santa Fe notes
that testing is being conducted by
Amtrak at Chicago and Los Angeles,
and that Santa Fe require the engineman
to determine that ATS devices have
been tested and to properly report in the
event that an ATS cut-out cock is not
sealed or the cab fails to indicate a
proper test has been made. A Santa Fe
Mechanical Department employee also
checks the cab card to see if the ATS
has been tested and makes sure that the
ATS cut-out cock is sealed before an
Amtrak locomotive departs on a
passenger train over Santa Fe territory
equipped for ATS.

With reference to recommendation R-
80-23, Santa Fe notes that at the time of
this occurrence, the Railway Company
had in effect Bulletin 308 requiring an
engineer to take a familiarization trip
over the district during the year
preceding an assignment over that
district. In November 1979. the Eastern
and Middle Divisions initiated
procedures requiring the road foreman
of engines to review the trip
assignments of engineers and furnish a
list to the crew callers' offices
identifying the engineers who are
eligible for assignment over the various
districts based on their compliance with
Bulletin 308. In addition, engineman are
now required to report semi-annually
their actual trip experience over various
districts on which they may be called to
operate engines.

With respect to recommendation R-
80-24, Santa Fe believes that any
"special rules" would have no more
impact than the timetable itself, which
clearly identifies by mile post locations
all speed restrictions, including those
protected by inert ATS inductors. Thus,
Santa Fe states, any "special rules"
would be nothing more than a
reiteration of the information already
contained in the timetable.

Santa Fe's June 23 letter refers further
to the February 20 response, wherein
was set forth Fanta Fe's practices and
policy regarding postacknowledgement
of all ATS inductor locations, as well as
Santa Fe practices prior to the Amtrak
era of equipping its locomotives with
preacknowledgment devices. Santa Fe
notes that this policy emphasizes the
importance of promptly determining
whether a particular ATS device is
operating properly.

R-80-25, from National Railroad
Passenger Corporation (Am trak), June
20, 1980.-Response is to a'

recommendation also issued June 3 as a
result of investigation of the Amtrak
derailment at Lawrence, Kans. The
recommendation asked Amtrak to
redesign automatic train stop equipment
to provide an audible and visual alarm
which will indicate that the system is
functioning during both
preacknowledgment and
postacknowledgment procedures. (See
45 FR 39989. June 12,1960.)

Amtrak reports that on May 20 the
recommendation was reviewed at a
meeting with the Union Switch and
Signal Company, vendor of the ATS
equipment used on locomotives
operating over the Santa Fe Railroad.
The Union Switch and Signal Company
has been requested to review this
equipment and to advise Amtrak of the
modifications required to provide
audible and visual indications
recommended by the Safety Board.
Amtrak assumes at this time that the
present equipment can accommodate
additional indicators.

Note.-Copies or the Safety Board's
recommendation letters, as well as responses
and related correspondence, are provided
free of charge. All requests for copies must be
in writing. identified by recommendation
number. Address requests to: Public Inquires
Section. National Transportation Safety
Board. Washington. D.C. 2O,94.
(49 U.S. 1903(a](2), 1906)
Marg=1e L, Fber,
FederaIReisterMiaia Officer.
August 4.1980,
(FX Do. 8o-T: F~td a---8 al an]

WL#40 CODE 4 4 -

NUCLEAR REGULATORY

COMMISSION

[Docket No. 50-389-A]

Florida Power & Light Co., City of
Orlando, Fla., and the Orlando Utilities
Commission Receipt of Additional
Antitrust Information Time for
Submission of Views on Antitrust
Matters

Florida Power and Light Company,
pursuant to Section 103 of the Atomic
Energy Act of 1954, as amended, (the
Act), filed on June 13,1980, information
requested by the Attorney General for-
Antitrust Review as required by 10 CFR
Part 50, Appendix L. The information
concerns the addition of the City of
Orlando, Florida and the Orlando
Utilities Comission. as an owner of the
St. Lucie Plant. Unit 2, located on
Hutchinson Island in St. Lucie County,
Florida. The Orlando Utilities
Commission was created by the Florida
State Legislature and is a part of the
City of Orlando, Florida.
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The information was filed in
connection with Florida Power and Light
Company's application for an
amendment to Construction Permit No.
CPPR-144 to the St. Lucie Plant, Unit 2.
Construction Permit No. CPPR-144 was
issued on May 2,1977 and construction
of the plant is underway.

The original Notice of Receipt of
application for construction permit and
operating license included the antitrust
aspects of the application and was
published in the Federal Register on
June 16, 1971, (36 FR 11473).

A copy, of the Florida Power and Light
Company letter, dated June 13, 1980 and
above stated documents are available
for public examination and copying for a
fee at the Commission's Public
Document Room located at 1717 H
Street, NW, Washington, D.C. and at the
Indian River Community College
Library, 3209 Virginia Avenue, Ft.
Pierce, Florida 33450.

Any person who wishes to have his
views on the antitrust matters with
respect to the City of Orlando, Florida
and Orlando Utilities Commisson
presented to the Attorney General foi
consideration should submit duch views
to the U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
Attention: Chief, Utility Finance Branch,
Division of Engineering, Office of
Nuclear Reactor Regulation on or before
September*29, 1980.

Dated at Bethesda, Maryland this 18th day
of July 1980.

For the Nuclear Regulatory Commission.
B. J. Youngblood,
Chief, Licensing Branch No. 1, Division of
Licensing, Office of Nuclear Reactor
Regulation.
jFR Dec. 80-22794 Filed 7-29-80; 845 am]

BILLING CODE 7590-01-M

[Dockets.Nos. 50-445A, 50-446A, 50-498A,
and 50-499A]

Houston Lighting & Power Co., et al.
(South Texas Project, Units 1 and 2)
and Texas Utilities Generating Co., et
al. (Comanche Peak Steam Electric
Station, Units I and 2); Hearing
July 31,1980.

Please take notice that a hearing on
all pending motions and other matters
will be held on Friday, August 8, 1980 at
10:00 a.m., local time, in the Nuclear
Regulatory Commission's Hearing
Room, located at 4350 East-West
Highway, 5th floor, Bethesda, Maryland.

It is so ordered.
Dated at Bethesda, Maryland this 31st day

of July 1980.

For the Atomic Safety and Licensing Board.
Marshall E. Miller,
Chairman.
[FR Doc. 80-24003 Filed 8-6-80 10.8 am]

BILLING CODE 7590-01-M

OFFICE OF MANAGEMENT AND

BUDGET

Agency Forms Under Review
July 30, 1980

Background -
When executive departments and

agencies propose public use forms,
reporting, or recordkeeping
requirements, the Office of Management
and Budget (OMB) reviews and acts on
those requirements under the Federal
Reports Act (44 USC, Chapter 35).
Departments and agencies use a number
of techniques including public hearings
to consult with the public on significant
reporting requirements before seeking
OMB approval. OMB in carrying out its
responsibility under the Act also
considers comments on the forms and
recordkeeping requirements that will
affect the Public.

List of Forms Under Review
Every. Monday and-Thursday OMB

publishes a list of the agency forms
received for review since the last list
was published. The list has all the
entries for one agency together and
grouped into new forms, revisions,
extensions, or reinstatements. Some
forms listed as revisions may only have
a change in the number of respondents
or a reestimate of the time needed to fill
them out rather than any change to the
content of the form. The agency
clearance officer can tell you the nature
of any particular revision you are
interested in. Each entry contains the
following information:

The name and telephone number of'
the agency clearance officer (from
whom a copy of the form and supporting
documents is available]:

The office of the agency issuing this
form;

The title of the form;
The agency form number, if

applicable;
How often the forni must be filled out;
Who will be required or asked to

report;
An estimate of the number of forms

that will be filled out; I
An estimate of the total number of

hours needed to fill out the form; and
The name and telephone number of

the person or office responsible for.OMB
review.

Reporting or recordkeeping
requirements that appear to raise no

significant issues are approved
promptly. Our usual practice is not to
take any action on proposed reporting
requirements until at least ten working
days after notice in the Federal Register
but occasionally the public interest
requires more rapid action.

Comments and.Questions
Copies of the proposed forms and

supporting documents may be obtained
from the agency clearance officer whose
name and telephone number appear
under the agency name. The agency
clearance officer will send you a copy of
the proposed form, the request for
clearance (SF83), supporting statement,
instructions, transmittal letters, and
other documents that are submitted to
OMB for review. If you experience
difficulty in obtaining the information
you need in reasonable time, please
advise the OMB reviewer to whom the
report is assigned. Comments and
questions about the items on this list
should be directed to the OMB reviewer
or office listed at the end of each entry.

If you anticipate commenting on a
form but find that time to prepare will
prevent you from submitting comments
promptly, you should advise the
reviewer of your intent as early as
possible.

The timing and format of this notice
have been changed to make the
publication of the notice predictable and
to give a clearer explanation of this
process to the public. If you have
comments and suggestions for further
improvements to this notice, please send
them to Jim J. Tozzi, Assistant Director
for Regulatory and Information Policy,
Office of Management and Budget, 720
Jackson Place, Northwest, Washington,
D.C. 20503

DEPARTMENT OF AGRICULTURE

(Agency Clearance Officer-Richard J.
Schrimper-447-6201)

New Forms

Farmer's Home Administration
Farm Labor Housing Loan and Grant

Policies, Regulations
7 CFR 1944-D
On occasion
Farm owners and family farm

corporations, 1,530 responses; 3,360
hours

Charles A. Ellett, 395-7340

Revisions

Animal and Plant Health Inspection
Service

7 CFR 319, 321, 352-Foreign Quarantine
Notices

PPQ 587, 546 and 368
On occasion
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Importers of plants and plant products
5,865 responses; 997 hours

Charles A. Ellett, 395-7340

DEPARTMENT OF COMMERCE

(Agency Clearance Officer-Edward
Micha-377-3627)

Revisions
Departmental and other Privacy Act

Information Request
CD-316
On occasion
Individuals requesting info under the

Privacy Act, 2,122 responses; 106
hours

William T. Adams, 395-4814
Maritime Administration
War Risk Insurance Reports
MA-828
On occasion
Vessel owners and operators 350

responses; 450 hours
William T. Adams, 395-4814

DEPARTMENT OF DEFENSE

(Agency Clearance Officer-John V.
Wenderoth--697-1195)

Revisions
,Department of the Air Force
Maintenance Data Collection Record

and Repair
AFrO 349,349-3 and 350
On occasion
MFG. and maintenance contractors

342,623 responses; 17,131 hours
Edward C. Springer, 395-4814
Department of the Navy
Application for scholarship Program (NP

1750/7) High School and College
Transcript Request (NP 175019)

NAVPERS 1750/7 and 1750/9
Annually Students (Ages 16-22) hi

school & college officials) 12,500
responses; 10,000 hours

Edward C. Springer 395-4814
Departmental and Other DOD Working

Dog Program
AF 534, 54, 558
On occasion
Proffers of military working dogs 3,900

responses, 1,833 hours
Kenneth B. Allen, 395-3785

DEPARTMENT OF ENERGY

(Agency Clearance Officer-Diane W.
Lique-633-8526)

New Forms
Annual Report of the Origin of Natural

Gas Liquids
Production
EIA-64A
Annually
Natural gas processing plant operators

682 responses; 6,138 hours
Jefferson B. HilL 395-7340

DEPARTMOT Of HEALTH AN HUMAN
SERVICES

(Agency Clearance Officer-Joseph J.
Strand-45-7488)

New Forms

Center for disease Control
Survey of State Epidemiologists-

Evaluation of Surveillance
Single time
State Epidemiologists 52 Responses, 9

hours
Richard Eisinger, 395-6880
Center for Disease Control
Fluoridation Quarterly Report
Quarterly
Fluoridation grantees 200 responses,

1,300 hours
Richard Eisinger, 395-6880
Food and Drug Administration
Source Plasma (Human) Amendment to

Storage Temperature Requirements
On Occasion
Source plasma suppliers
Richard Elsinger, 395-6880
Reinstatements
Alcohol, Drug Abuse and Mental Health

Administration
Annual Census of Patient

Characteristics-1979 State and
County Mental Hospital Inpatient
Services

ADM 45-1
Annually
State and county mental hospitals 123

Responses; 246 hours
Official of Federal Statistical Policy and

Standard, 673-7974

DEPARTMENT OF THEINTERIOR

(Agency Clearance Officer-William L
Carpenter-343-6716)

Revisions

Departmental and Other
Youth Conservation Corps Medical

History Form
Annually
YCC participants their parents, and

physician 25,000 responses; 25,000
hours

Charles A. Ellett, 395-7340

NATIONAL SCIENCE FOUNDATION

(Agency Clearance Officer-Herman
Fleming--357-781)
Revisions

Reviewer Background Information
428, 1028, 1084,1090,1092,1093,106,

1105, & 1112
Weekly
Scientists 50,000 responses; 4,166 hours
Marsha D. Traynham, 395-7340

RAi.ROAD RETIEWMK BOARD

(Agency Clearance Officer-Pauline
Lobens--312-751-4692)

New Forms
Pilot Study-Disability Monitoring

Program
T-13
Single time
Disability annuitants
Barbara F. Young, 395-6880

SMALL BUSINESS ADMINISTRATION

(Agency Clearance Officer-John
Andeson-653-6890)

New Forms
Client Response Card/Attendee

Response Card
On occasion
Small Business Clients 15,000 responses

2,500hours
Edward C. Springer, 395-4814
C. Louis lmnanamo
Acti DeputyAssistant Director ForReports
ManogemenL
[M Do-. U-=+% F S-6-t t&4 am]
BN.INII CODE 31101-M

Agency Forms Under Review

Background
When executive departments and

agencies propose public use forms,
reporting, or recordkeeping
requirements, the Office of Management
and Budget (OMB) reviews and acts on
those requirements under the Federal
Reports Act (44 USC, Chapter 35).
Departments and agencies use a number
of techniques including pubic hearings
to consult with the public on significant
reporting requirements before seeking
OMB approval. OMB in carrying out its
responsibility under the Act also
considers comments on the forms and
recordkeeping requirements that will
affect the public.

List of Forms Under Review
Every Monday and Thursday OMB

publishes a list of the agency forms
received for review since the last list
was published. The list has all the
entries for one agency together and
grouped into new forms, revisions,
extensions or reinstatements. Some
forms listed as revisions may only have
a change in the number of respondents
or a reestimate of the time needed to fill
them out rather than any change to the
content of the form. The agency
clearance officer can tell you the nature
of any particular revision you are
interested in. Each entry contains the
following information:

The name and telephone number of
the agency clearance officer (from
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whom a copy of the form and supporting
documents is available);

The office of the agency issuing this
form;

The title of the form;
The agency form number, if

applicable;
How often the form must be filled out;
Who will be required or asked to

report;
An estimate of the number of forms

that will be filled out;
An estimate of the total number of

hours needed to fill out the form; and
The name and telephone number of

the person or office responsible for OMB
review.

Reporting or recordkeeping
requirements that appear to raise no
significant issues are approved
promptly. Our usual practice is not to
take any action on proposed reporting
requirements until at least ten working
days after notice in the Federal Register
but occasionally the public interest
requires more rapid action.

Comments and Questions

Copies of the proposed forms and
suporting documents may be obtained
from the agency clearance officer whose
name and telephone number appear
under the agency name. The agency
clearance officer will.send you a copy of
the proposed form, the request for
clearance (SF83), supporting statement
instructions,, transmittal letters, and
other documents that are submitted to
0MB for review. If you experience
difficutly in obtaining the information
you need in reasonable time, please
advise the OMB reviewer to whom the
report is assigned. Comments and
questions about the items on this list
should be directed to the OMB reviewer
or office listed at the end of each entry.

If you anticipate commenting on a
form but find that time to prepare will
prevent you from submitting comments
promptly, you should advise the
reviewer of your intent as early as
possible.

The timing and format of this notice
have been changed to make the
publication of the notice predictable and
to give a clearer explanation of this
process to the public. If you have
comments and suggestions for further
improvements to this notice, please send
them to Jim J. Tozzi, Assistant Director
for Regulatory and Information Policy,
Office of Management and Budget. 726
Jackson Place, Northwest, Washington,
D.C. 20503

DEPARTMENT OF AGRICULTURE

Agency Clearance Officer-Richard I.
Schrimper--447-6201

New Forms

Food and Nutrition Service
National Evaluation of school nutrition

programs: Cross sectional study
household survey

Single time
Stud. In grade 1-12, their parents,

nutrition prog. staff, 21,044 responses;
24,715 hours

Charles A. Ellett, 395-7340

Revisions
Farmer's Home Administration
7 CFR 1980-E, Business and Industrial

Loan Program
FMI-IA 449-22
On occasion
Small local businesses, 35,505 responses;

307,679 hours
Charles A. Ellett, 395-7340
Farmer's Home Administration
7CFR 1980-A, Guaranteed Loan Program
449-14,18, 30, 35, 38 and 1980-19, 24,43,

and 44
On occision
Small local businesses, 28,265 responses;

25,087 hours
Charles A. Ellett, 395-7340

DEPARTMENT OF EDUCATION

Agency Clearance Officer-William A.
Wooten-472-2655

New Forms
Office of Education
Call Report Request for Payment of

Interest-GSL
ED 1166 and ED 1166-2
Quarterly , -
Lending institutions, 87,500 responses;

105,000 hours
Laverne V. Collins; 395-6880

DEPARTMENT OF HEALTH AND HUMAN
SERVICES

Agency Clearance Officer-Joseph J.
Strnad-245-7488

New Forms
Health Care Financing Administration

(Medicare) Home Dialysis Target Rate
Agreement and Instructions

HCFA-119A
On occasion
Part. ESRD facilities firnishing home

dialysis, 10responses; 33 hours
Richard Eisinger 395-6880
Office of Human Development
Program Review Manual for Child

Welfare Services
Other (See SF-83]
Staff of State child welfare agencies; 20

responses; 4,500 hours
Barbara F. Young, 395-6880.

Office of the Secretary
Section 504 Regional Technical

Assistance Priorities
OS-14-80
Annually
Disabled individuals; 400 responses; 100

hours
Barbara F. Young, 395-6880

Revisions

Health Care Financing Administration
(Medicaid)

Third Party Resource Worksheet
Medicaid

HCFA-301C (Test)
Single time
Title XIX Beneficiaries, 188,000

responses; 10,967 hours
Maria Gonzalez, 395-6132
Health Resources Administration
Survey Instrument for Health Planning

Performance Evaluation Program
On occasion
Health systems agencies staff, 40

responses; 120 hours
Maria Gonzalez, 395-6132

DEPARTMENT OF LABOR

Agency Clearance Officer-Paul E.
Larson--523-6341

New Forms

Employment and Training
Administration

Impact Evaluation of Youth Incentive
Entitlement Pilot Projects

ETA-13
Single time
Youth in pilot and control sites, 4,350

responses; 3,625 hours
Arnold Strasser, 395-6880

DEPARTMENT OF TRANSPORTATION

Agency Clearance Officer-Bruce H.
Allen--426-1887

Revisions

Federal Highway Administration
Certification of Enforcement of Vehicle

Size and Weight Laws
Annually
State agencies designated by Governor,

52 responses; 104 hours
Susan B. Geiger, 395-7340

Reinstatements

Federal Aviation Administration
Examiner Designation and Qualification

Record
FAA Form 8710-6
On occasion
Individual candidates for designation as

FAA pilot, 2,100 responses; 1,050
hours

Susan B. Geiger, 395-7340

I I -
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ENVIRONMENTAL PROTECTION AGENCY

Agency Clearance Officer,Mr. Mel
Kollander-287-0747

New Forms

DMS Community Impact Survey
Single time
Sewage treatment authorities, 1

response; 250 hours
Edward H1 Clarke, 395-7340 -

EGUAL EMPLOYMENT OPPORTUNITY
COMMS, ION

Agency Clearance Officer-Thomas P.
Gog&--634-6983

New Forms

ABAR Needs Assessment Questionnaire
On occasion
Private attorneys, 8,000 responses;, 2,000

hours
Laverne V. Collins, 395-6880

OFFICE OF PERSONNEL MANAGEMENT

Agency Clearance Officer-John P.
Weld--63-7737

Revisions

PATC-LOB Spring 1981 Survey
Annually
Private establishments with over 100

employees, 1,500 responses; 3,750
hours

Edward C. Springer, 395-4814

RAILROAD RETIREMENT BOARD

Agency Clearance Officer-Pauline
Lohens-312-751-469

ReInstatements

Appeals From Determination Under the
Railroad Unemployment Insurance
Act

Ul_-85,1 U-86
On occasion
Railroad employees, 100 responses; 34

hours
Barbara F. Young, 395-6880
C, Louis Kincannon,
Acting DeputyAssistant DirectorForReports
Mfanagement
[MR Doe. 80-238 FIWe -Z 4 am]l
BILUING CODE 3110-01-

Office of Federal Procurement Policy

Request for Comment on Proposed
Policy Letter

AGENCY:. Office of Federal Procurement
Policy, Office of Management and
Budget.
ACTION: Request for comment on
proposed OFPP Policy Letter.

SUMMARY: The Office of Federal
Procurement Policy is requesting public
and Government agency review and

comment on a proposed Policy Letter to
clarify certain issues which have been
raised in connection with the existing
policy guidance on Labor Surplus Area
(LSA) set-asides.
DATE Comments must be received on or
before September 30,1980.
ADDRESS: Submit comments to Owen
Birnbaum, Deputy Assistant
Administrator for Procurement
Practices, Office of Federal Procurement
Policy, 726 Jackson Place, N.W., Room
9025, Washington, D.C. 20503.
FOR FURTHER INFORMATION CONTACT.
Owen Birnbaum (202) 395-3455.
SUPPLEMENTARY INFORMATION:
Questions have been raised by several
Federal agencies as to whether certain
types of procurements can be counted
towards their goals for LSA awards. The
following proposed policy letter is
intended to clarify these issues.

Dated: August 1,1980.
LeRoy 1. Haugh.
AssociateA dmnistmtorforRegulatory
Policies andPractices.
Executive Office of the President,
Office of Management and Budget,
WashLton, D.C. 20503.
Policy Letter 80-.
To: The Heads of Executive Departments and

Establishments.
Subject: Policy Guidance for the Labor

Surplus Area Program.

Background
Public'Law 95-M8, August 4,1977, amended

section 15 of the Small Business Act to
authorize Federal agencies to set-aside
procurements for concerns agreeing to
perform a substantial proportion of the
contract work in labor surplus areas (LSA's).
The President included the LSA Program as
part of the National Urban Policy announced
in March 1978. Executive Order 12073, August
16.1978, provides the framework for
Government-wide operation of the LSA
Program. Regulations Implementing the LSA
program are contained in Section L Part 8 of
the Defense Acquisition Regulation (DAR),
the Federal Procurement Regulations (FPRJ.
and the National Aeronautics and Space
Administration Regulation (NASAPR). The
Labor Surplus Area classification procedures
of the Department of Labor are set forth In 20
CFR 65C

Action
Government procurement policy should b e

uniform and consistent in application. This
directive provides uniform policy applicable
to the Labor Surplus Area Set-Aside Program.
The following policy statements clarify
certain Issues which have been raised under
existing regulations concerning LSA set-
asides. If any amendment to the DAR, FPR
and NASA PR Is appropriate to conform to
this policy guidance, such amendment shall
be uniform.

1. Target Setting and Performance. In
accordance with Executive Order 1207, the
Administrator of General Services shall

establish annual LSA targets in consultation
with the heads of executive agencies. These
targets shall be based on total estimated
dollars to be obI4ated under LSA set-aside
contracts during a fiscal year.

2. GSA Multiple Award Schedule
Contracts. Agencies are encouraged to use
ISA firms to the maximum extent possible
when placing orders against GSA multiple
award schedule contracts. The Federal
Procurement Data System report on ISA
contracts will contain a separate category
Identifying all agency orders against GSA
multiple award schedules. GSA will establish
Government-wide ISA targets for each
agency for these schedule contracts, based on
past performance and estimated future
potential. Each agency will report its
individual performance on the basis of actual
obligations under these schedules. GSA will
be responsible for monitoring agency
performance and encouraging agencies to
achieve the schedule targets.

3. Constc'tion and Other "Site Specific"
Contracts. The requirements of Public Law
83-G apply to construction and other "site
specfic" contracts.

4. GOCO Subcontracting. Subcontracts by
Govemment-owned/Contractor Operated
[GOCO) facilities shall be counted toward an
agency's ISA performance when these
subcontracts are performed in LSA's and are
designated as set-asides.

5. Section 8[a) Contracts Purchaes Fom
the Blind and Handcapped, Federal Prson
Industies, and Other Snge Source
Contracts. Public Law 95-89 indicates that
LSA set-asides are to be made when there is
a reasonable expectation that offers will be
obtained from a sufficient number of eligible
concerns to ensure that awards will be made
at reasonable prices. In view of this statutory
procedure designed to assist Labor Surplus
Areas. nonconipetitive 8(a) contracts,
purchases fromrblind and handicapped
workshops and Federal Prison Industries,
shall not be counted toward an agency's ISA
set-aside performance. However, if an agency
or the Small Business Administration is able
to find adequate competition for a particular
product or service among firms in labor
surplus areas who are also in the 8(a)
program, such contracts may be counted
toward ISA set-aside performance.
Karen Hastie Williams,
Administrator.
IMZ Do-- 5-zWV =3. S-UO z45 mJ
simLN CODE 31*4-.M

SECURITIES AND EXCHANGE

COMMISSION

[Release No. 11283;, 812-4532]

Benefical National Life Insurance Co.
et a14 Filing of Application To Amend
an Order of Exemption Approving
Certain Offers of Exchange

July 31,1980
In the matter of Beneficial National

Life Insurance Co., Dreyfus Rainbow
Annuity Variable Account A. Two Park
Avenue, New York, NY 10016, Dreyfus
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Liquid Assetsinc., and DreyfusA
Bonds Plus, Inc., 767 Fifth Avenue, New
York, NY 10153.

Notice Is Hereby Given that Beneficial
National Life Insurance Company
("Beneficial") a stock life insurance
company organized under the laws of
the State of New York, The Dreyfus
Rainbow Annuity Variable Account A
(the "Separate Account"), a separate
account of Beneficial registered under
the Investment Company Act of 1940 1
(the "Act") as a unit investment trust,
Dreyfus Liquid Assets, Inc. ("DLA") and
Dreyfus A Bonds Plus, Inc. ("A Bonds")
(collectively the "Funds") diversified,
open-end management companies
registered under the Act (hereinafter,
Beneficial, the Separate Account, and'
the Funds are collectively referred to as
"Applicants") filed an application on
July 2,1980 for an order amending an
existing order of exemption pursuant to
Section 11 of the Act approving certain
offers of exchange (Investment
Company Act Release No. 11173, May-
19, 1980).Applicants' existing order pursuant to
Section 11 of the Act permits
shareholders of the Funds to exchange
their shares for variable annuity

/contracts (the "Contracts"). However,
only purchase payments for the
Contracts in the form of shares of DLA
are invested by the Separate Account in
DLA. Purchase payments for the
Contracts in the form of cash or shares
of A Bonds are invested by the Separate
Account in A Bonds. Also, Contract
owners who have DLA as the
investment underlying their Contracts
may reallocate such underlying
investment to A B6nds. However,
Contract owners who have A Bonds as
the investment underlying their
Contracts may not reallocate such
underlying investment to DLA. The
exchange privilege, according to
Applicants, was limited in this way
because of a recent regulation of the
Federal Reserve Board Placing reserve
requirements on any increase in average
assets of money market funds
subsequent to March 14, 1980. As a
result of this regulation, the Board .of
Directors of DLA decided to limit future
sales of additional shares of DLA.

Subsequent to the Order being
granted, the Federal Reserve Board
announced a series of changes in its
credit restraint program concerning
money market funds and other similar
investment media. As a result,
investments in DLA by the Separate
Account are exempt from the definition
of "covered credit" in the Federal
Reserve Board's regulations. Pursuant to
such change, the Board of Directors of

DiA has decided to allow the sale of
shares of DLA to the Separate Account.

Applicants request that their existing
Order be amemded to permit Applicants
to offer shar~holders to A Bonds the
option to exchange their shares for
Contracts under which they would
designate DLA as the underlying
investment and to allow Contract
bwners to have investments which
underlie the Contracts reallocated from
A Bonds to DLA.

Applicants submit that the proposed
exemption fully consistent with the
policy and purposes of the Act, and that
it will permit Applicants to make a
desirable contractual feature available
to Contract owners.

Applicant assert that the requested
exemption is appropriate and in-the
public interest, is consistent with the
protection of investors and the purpose
fairly intended by the policy and
provisions of the Act.

Notice Is Further Given that any
interested person may, no later than
August 26. 1980 at 5:30 p.m., submit to
the Commission in writing a request for
a hearing on the application
accompanied by a statement as to the
nature of his or her interest, the reasons
for such request and the issues, if any, of
fact or law proposed to be controverted,
br that person may request notification
if the Commission should order a
hearing thereon. Any such
communication should be addressed:
Secretary,'Securities and Exchange
Commission, Washington, D.C. 20549. A
copy of such request shall be served
personnally or by mail upon Applicants
at the address stated above. Proof of
such service (by Affidavit, or in case of
an attorney-at-law, by certificate)-shall
be filed contemporaneously with the
request. As provided by Rule 0-5 of the
Rules and Regulations promulgated
under the Act, an order disposing of the
application herein will be issued as of
course following said date unless the
Commission thereafter orders a hearing
upon request or upon the Commission's
own motion. Persons who request a
hearing, or advice as to whether a
hearing is ordered, will receive any
notices and orders issued in this matter,
including the date of the hearing (if
ordered) and any postponements
thereof.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
George A. Fitzsimmons,
Secretary.

[FR Doc. 80-23858 Filed 8-6-80. 8:45 am]

BILING CODE 8010-01-M

[Release No. 34-17039; File No. SR-CSE-
80-3]

The Cincinnati Stock Exchange; Self-
Regulatory Organizations; Proposed
Rule Change

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1), as amended by Pub. L.
No. 94-29, 16 (June 4,1975), noticd 10
hereby given that on June 20,1980, the
above-mentioned self-regulatory
organization filed .vith the Securities
and Exchange Commission a proposed
rule change as follows: The Cincinnati
Stock Exchange's Statement of the
Terms of Substance of the Proposed
Rule change.

Effective July 1, 1980, the Board of
Trustees of The Cincinnati Stock
Exchange ("CSE") is revising the
National Securities Trading System
("NSTS") fee schedule to alter the per
share charges for non-members and
contributing dealer members acting as
principals and public agency
transactions of both members and non-
members. The revision would also set
$150 as the maximum charge for any
single transaction executed by an
indlidual firm. The Cincinnati Stock
Exchange's Statement of Basis and
Purpose.

At a meeting held on May 15, 1980, the
Board ot Trustees approved the
amended schedule of fees charged for
*the NSTS. The restructured schedule
would more accurately reflect NSTS
access cost and usage, and would
attract new agency order flow to the
System. Deeper and tighter markets are
expected to be created through these
economic incentives.

Section 6(b)(4) of the Act Is the basis.
for these fees since specified charges are
reasonable and equitably allocated to
those who avail themselves of such
Exchange services.

No comments were solicited from
Member nor were any received.

Fees as set forth impose no burden on
competition.

The foregoing rule chane has become
effective, pursuant to Section 19(b)(3) of
the Securities Exchange Act of 1934. At
any time within sixty days of the filing
of such proposed rule change, the
Commission may summarily abrogate
such rule change if it appears to the
Commission that such action is
necessary or appropriate in the public
interest, for the proteciton of investors,
or otherwise in furtherance of the
purposes of the Securities Exchange Act
of 1934.

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons desiring to make written
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submissions should file 6 copies thereof
with the Secretary of the Commission,
Washington, D.C. 20549. Copies of the
fling with respect to the foregoing and
all written submissions will be available
for inspection and copying in the Public
Reference Room, 1100 L Street, NW,
Washington, D.C. Copies of such filing
will also be available for inspection and
copying at the principal office of the
above-mentioned self-regulatory
organization. All submissions should
refer to the file number references in the
caption above and should be submitted
on or before August 28,1980.

For the Commission by the Division of
Market Regulation. pursuant to delegated
authority.

Dated: August 1, 1980.

George A. Fitzsimmons,
Secretary.
VF'R Doc. 80- Filed 9-8-ft &4S am]
SLUNG CODE 0010-0"1

[Release No. 34-17040; File No. SR-DTC-
80-31

The Depository Trust Co.; Self-
Regulatory Organizations; Proposed
Rule Change

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934,15
U.S.C. 78s (b)(1), as amended by Pub. L
No. 94-29.16 (June 4,1975). notice is
hereby given that on July 3,1980 the
above mentioned self-regulatory
organization filed with the Securities
and Exchange Commission a proposed
rule change as follows:

Statement of the Terms of Substance of
the Proposed Rule Change

The proposed rule change permits
National Securities Clearing Corporaton
(NSCCJ Sponsored Participants to utilize
the Collateral Loan Program of The
Depository Trust Company (DTC). The
proposed rule change is attached as
Exhibit 2 to DTC's filing on Form 19b-
4A, File No. SR-DTC-80-3.

Statement of Basis and Purpose
The basis and purpose of the

foregoing proposed rule change are as
follows:

The purpose of the proposed rule
change is to permit NSCC Sponsored
Participants to utilize DTC's Collateral
Loan Program. An NSCC Sponsored
Participant is an NSCC member who is
not a direct DTC Participant but who is
able to participate in DTC under the
sponsorship of NSCC. NSCC maintains
a separate DTC account for each
Sponsored Participant.

The proposed rule change would carry
out the purposes of Section 17A of the
Securities Exchange Act of 1934 by
enabling NSCC Sponsored Participants
to effect book-entry pledges in DTC's
Collateral Loan Program, which reduces
the need for physical moverpent of
securities certificates.

Discussions were held with Pledgees
regarding the proposed rule change. All
Pledgees in DTC's Collateral Loan
Program will be notified of the proposed
rule change by the DTC Important
Notice attached as Exhibit 2 to DTC's
filing on Form 19b-4A, File No. SR-
DTC-80-3.

DTC perceives no burden on
competition by reason of the proposed
rule change.

The foregoing rule change has become
effective, pursuant to Section 19(b)(3) of
the Securities Exchange Act of 1934. At
any time within sixty days of the filing
of such proposed rule change, the
Commission may summarily abrogate
such rule change if it appears to the
Commission that such action is
necessary or appropriate In the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Securities Exchange Act
of 1934.

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing.
Persons desiring to make written
submissions should file 6 copies thereof
with the Secretary of the Commission.
Securities and Exchange Commission,
Washington. D.C. 20549. Copies of the
filing with respect to the foregoing and
of all written Submissions will be
available for inspection and copying in
the public reference room, 1100 L Street.
N.W., Washington. D.C. Copies of such
filing will also be available for
inspection and copying at the principal
office of the above-mentioned self-
regulatory organization. All submissions
should refer to the file number
referenced in the caption above and
should be submitted on or before August
28,1980.

For the Commission by the Division of
Market Regulation. pursuant to delegated
authority.

Dated: August 1.1980.

George A. Ftzsimmons,
Secretary

JFR Do. 80,330 Fi0ed 5-0-I 145 am)
UILUNG CODE 010411-M

(Release No. 11254; $11-18231

Edle Special Growth Fund, nc; Filing
of Application for an Order Declaring
That Company Has Ceased To Be an
Investment Company
July 31. 1900.

Notice is hereby given that Edie
Special Growth Fund. Inc. ("Applicant"),
100 E. Pratt St., Baltimore, Maryland
21202. an open-end, diversified
management investment company
registered under the Investment
Company Act of 1940 ("Act"), filed an
application on June 19, 1980, pursuant to
Section 8(f) of the Act for an order of the
Commission declaring that Applicant
has ceased to be an investment
company as defined in the Act. All
interested persons are referred to the
application on file with the Commission
for a statement of the representations
contained therein, which are
summarized below.

Applicant registered under the Act on
March 6,1969 and filed a registration
statement pursuant to Section 8(b) of the
Act on May , 1969. An S-5 registration
statement was filed on March 6,196
with respect to 7,500.000 shares of stock
and became effective on August 21.
1969.

On June 28,1979, Applicant
transferred substantially all of its assets,
amounting to $25,898,211.20, to Rowe
Price New Horizons Fund. Inc. ("New
Horizons Fund"), and in exchange
therefor, New Horizons Fund issued to
Applicant a number of shares based on
the companies' respective net asset
values. The number of shares Applicant
received from New Horizons Fund was
determined by dividing the aggregate
value of Applicant's net assets
transferred by the net asset value per
share of New Horizons Fund.
Applicant's Board of Directors had
approved the form. terms and provisions
of the reorganization and the liquidation
thereafter at a regular meeting held on
January 31,1979. At a special meeting of
stockholders held on June 27,1979,
Applicant's stockholders approved the
reorganization and authorized the
liquidation and dissolution of Applicant
and the distribution of shares of New
Horizons Fund to the holders of shares
of Applicant. The shares of New
Horizons Fund issued to Applicant's
shareholders were issued as book
shares of New Horizons Fund. Applicant
filed a certificate of dissolution in the
State of Delaware on July 12,1979,
which became effective on August 15,
1979.

Applicant indicates that it currently
retains no assets and has no debt
outstanding. Further, Applicant asserts
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that it no longer has any security
holders, is not a party to any litigation
or administrative proceeding and does
not propose to engage in any activity
other than necessary for winding up its
business affairs.

Section 8(f) of the Act provides, in
pertinent part, that when the
Commission, upon application, finds
that a registered investment company
has ceased to be an investment
company it shall so declare by order,
and upon the effectiveness of such
order, the registration of such company
shall cease to be in effect.

Notice is further given that any
interested person may, not later than
August 25,1980, at 5:30 p.m., submit to
the Commission in writing a request for
a hearing on the matter accompanied by
a statement as to the nature of his
interest, the reason for such request, and
the issues, if any, of fact or law
proposed to be controverted, or he may
request that he be notified if the
Commission shall order a hearing
th6reon. Any such communication
should be addressed: Secretary,
Securities and Exchange Commission,
Washington, D.C. 20549. A copy of such
request shall be served personally or by
mail upon Applicant at the address
stated above. Proof of such service (by
affidavit or, in the case of an attorney-
at-law, by certifibate) shall be filed
contemporaneously with the request. As
provided by Rule 0-5 of the Rules and
Regulations promulgated under the Act,
an order disposing of the application
will be issued as of course following
said date unless the Commission

- thereafter orders a hearing upon request
or upon the Commission's own motion.
Persons who request a hearing, or
advice as to whether a hearing is
ordered, will receive aly notices and
orders issued in this matter, including
the date of the hearing (if ordered) and
any postponements thereof.

For the Commission, by the Division of
Investment Management, pursuant to
delegateld authority.
George A. Fitzsimmons,
Secretary.
[FR Dec. 80-23859 Filed 8-6-8W 8:45 em]
BILWNG CODE 8010-01-M

[Release No. 17030; SR-MSRB-80-2]

Municipal Securities Rulemaking
Board; Order Approving Proposed
Rule Change
July 31, 1980.

On March 26,1980, the Municipal
Securities Rulemaking Board (the
"MSRB") Suite 507, 1150 Connecticut
Avenue, N.W., Washington, D.C. 20036

filed with the Commission, pursuant to
Section 19(b)(1) of the Securities
Exchange Act of 1934,15 U.S.C, 78s(b)(1)
(the "Act"), and Rule 19&-4 thereunder,
copies of a proposed rule change which
would amend its Arbitration Code,
MSRB rule G-35. The proposed rule
change would establish a simplified
procedure for the resolution of intra-
industry disputes involving $5000 or
less. MSRB rule G-35 currently provides
that all intra-industry disputes subject to
the Arbitration Code be submitted to a
panel of at least thre6 arbitrators, and
that a hearing be held unless waived in
writing by all the parties. Under the
proposed rule change, such intra-
industry disputes ordinarily would be
decided without a hearing by a single
arbitrator from the securities industry.

Notice of the proposed rule change
together with the terms of substance of
the proposed rule change was given by
publication of a Commission Release
(Securities Exchange Act Release No.
16726 (April 8, 1980)) and by publication

,in the Federal Register (45 FR 25981
(April 16, 1980)). No comments with
respect to the proposed rule change,
have been received by the Commission.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to the MSRB, and in
particular, the requirements of Section
-15B, and the rules and regulations
thereunder.

It is therefore ordered, pursuant to
section 19(b)(2) of the 'Act, that the
above-mentioned proposed rule change
be, and it hereby is, approved.

For the Commission, by the Division of
Market Regulation pursuant to delegated

"authority.
George A. Fitzsimmons,
Secretary.
[FR Doc. 0-23882 Filed 8-6-W. 845 am]

BSLLING CODE 8010-01-M

[Release No. 17038; File No. SR-NYSE-80-
' 2]

New York Stock Exchange Inc.; Order
and Statement of Reasons
Disapproving Proposed Rule Change
of the New York Stock Exchange, Inc.
August 1,1980.

On April 3,1980, the Commission
instituted proceedings pursuant to
Section 19(b) of the Securities Exchange
Act of 1934 ("Act"), 1 to determine

'15 U.S.C. § 78a et seq., as amended by the
Securities Acts Amendments of 1975, Pub. L. No. 94-
29 (June 4,1975) ("1975 Amendments").'

'Notice was given by a Commission release
(Securities Exchange Act Release No. 16721 (April 3,

whether to disapprove a proposed rule
change (SR-NYSE-80-2) of the New
York Stock Exchange, Inc, ("NYSE")
Eleven Wall Street, New York, New
York 10005 which would amend Articles
IX, Section 1(b) of the NYSE
constitution, regarding phyoical access
annual membership, to permanently
limit the nubiber of physical access
memberships to two.2

After considering the proposed rulo
,change together with all comments and
submissions filed with the Commission
regarding the filing, the Commission
cannot conclude, for the reasons
discussed below, that the proposed rule
change is consistent with Sections 0(b)
(5) and (8) of the Act,3 and, therefore,
has determined to disapprove the
proposed rule change.

Background
1. PhysicalAccess Annual Memborship

Physical access annual membership
was one of several means adopted by
the NYSE to increase access to that
exchange following the enactment of the
1975 Amendments.' When the
Commission approved the creation of
annual memberships on March 7,1978, It
found that the establihment of annual
physical presence membership was "
consistent with the provisions of the Act
and the rules and regulations
thereunder, particularly Section 6(b)(5)
of the Act, and stated that in making
available electronic access and physical
presence annual memberships, the
NYSE was providing a "means of
increasing access to most dr all of the
range of benefits (and obligations)
attendant upon ownership of a NYSE
seat (historically limited in number)." 5

Article IX, Section 1(b) of the NYSE
constitution provides for the Board of
Directors to establish the number of

-physical access memberships based on
periodic determinations as to the space
and facilities available on the floor.'

1980)), and publication In the Federal Register, 45
FR 24743 (April 10,1980).

'15 U.S.C. § 78f(b) (5). (5) (1975).
4In December 1976, the NYSE Committee on

Access, Report on Achieving GreaterAcceso to Ih
PNew York Stock Exchange (December 1970)
recommended, among other things, that the NYSE
create both electronic and physical access annual
memberships, and permit equity members to lease
seats In order to enhance "the NYSE's ability to
compete within the emerging national market
system * * *." Id. at 8.

'Securities Exchange Act Release No. 14535
(March 7,1978), 14 SEC Docket 383, 384 (March 21,
1978).

SArtcle IX, Section 11b) of the NYSE constitution
provides that the exchango's memberhslp shall
consist of: Such umber of members of the
Exchange, as the Board of Directors may from tino
to time determine, consistent with available
physical floor space and facilities, each of whom
shall have paid an annual dues, which shall entitle

Footnotes continued on next page
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Persons interested in becoming physical
access members are subject to the same
application procedures and must meet
the same qualifications as individuals
who purchase equity memberships
("seatholders"). Physical access
members pay annual dues of $35,000. 7

which entitles them to go on the trading
floor to carry out business in any of the
capacities available to seatholders, but
they have no equity interest in the
exchange. Presently, physical access
membership provides the only means,
other than by NYSE constitutional
amendment, by which the number of
NYSE members permitted to maintain
physical presence and facilities on the
NYSE trading floor can be increased
beyond the traditional 1,366 equity
members.$

2. The Proposed Rule Change
The proposed rule change would

amend the NYSE constitution to
permanently limit the number of
physical access members to no more
than two, the number in effect on
August 31,1979, when the NYSE was
presented with a membership petition,
pursuant to Article XX Section 3b of the
NYSE constitution, to obtain a
membership vote on the proposed
limitation.

The proposed limitation on physical
access membership was sponsored by
the Alliance of Floor Brokers, Inc.
("Alliance") 9 and was strongly opposed
by the NYSE Board of Directors." It was

Footnotes continued from last page
such member, during the period for which dues have
been paid and while such member remains in good
standing, to enter physically upon the trading floor
and to have facilities thereon for the execution of
orders.

"NYSE Constitution. Article X, Section i(b). The
dues were raised from 25.000 (the original rate) on
October 4. 1979. pursuant to Section 19(bX3)A)(il)
of the Act (SR--NYSE-79-43). Securities Exchange
Act Release No. 18279 (October 15,I79 44 FR
60463 (October 19. 1979).

'See NYSE Constitution. Article X Section 1.
'The grounds for the membership petition-which

subsequently were submitted to the Commission in
support of the instant proposed rule change-were
summarized in the Commission's order instituting
proceedings to determine whether to disapprove the
proposed rule change. Briefly. the Alliance argued
that the physical access program had not been
successful and thus had not improved either
competition on the NYSE floor or the NYSE's ability
to attract or process increased order flow. The
Alliance took the position that the exchange had the
right to eliminate physical access membership
because it was not required by the AcL It
maintained that elimination of physical access
membership would not be anticompetitive because
other forms of access, such as leasing, exist and
that in any event. the 1,36 equity members already
provide more than adequate competition on the
NYSE floor. It also alleged that the availability of
the relatively low-priced physical access
memberships would depress the value of equity
seats. Moreover, the Alliance stated that the NYSE
floor already was overcrowded and could not
support additional personnel.

"8The NYSE Board of Directors' position also was
summarized in the order instituting disapproval

approved by a membership vote in
November 1979. and filed as a proposed
rule change with the Commission on
January 7,198M, pursuant to Section
19(b)(1) of the Act."

3. Institutions of Disapproval
Proceedings

After considering the proposed rule
change together with the comments filed
by the Alliance,11 the Commission
determined that it could not find that the
proposal was consistent with the Act
and that it would be necessary to
institute proceedings to determine
whether to disapprove the proposed rule
change. The Commission's order
instituting the present proceedings
stated that the grounds for disapproval
under consideration were Section 6(b](8)
of the Act, which requires that exchange
rules not impose any burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Act, and Section 6(b](5),
which requires, among other things, that
exchange rules be designed to remove
impediments to and perfect the
mechanism of a free and open market
and a national market system.

Interested persons were invited to
submit written data, views, and
arguments, and to submit a rebuttal to
any other person's submission. The
Commission received two submissions
during the hearing period which are
summarized below.13

I. Summary of Submissions Received
In addition to certain arguments it

made to the Commission during the
comment period for the proposed rule
change, the Alliance raises one new,

proceedings. The Board took the position that as
part of a comprehensive affort to provid varying
forms of membership opportunities, offering
physical access annual membership had enhanced
the public credibility of the exchange as a
progrsive and competitive component of the
capital raising mechanism of the country. The NYSE
Board disputed the claim that there was Insufficient
space on the NYSE floor to accommodate new
physical access members, stating that as many as 20
additional physical access members could be
accommodated in the near term.

"Notice of the propsoed rule change was given
by publication of a Commission Release (Securities
Exchange Act Release No. 2In"8) in the Federal
Register (45 FR 7022 Uanuary 31.190)).

"The Alliance filed extensive comments on a
Form 19b-4A. The NYSE incorporated substantial
portions of those comments into Item 3 (purpose of
the proposed rule chang). item 4 (basis under the
Act). and item S (burden on competition) of its Form
19b-4A by an amendment to the Form filed with the
Commission on January 25. 10 The remainder of
the Alliance's filing was placed In the public file as
comments on the proposed rule change.

UThomas G. Kahn. an individual equity member
of the NYSE. and the Alliance of Floor Brkers. Inc.
submitted views supporting approval of the
proposed rule change.

essentially procedural. argument in its
submission. The Alliance states that
since Section 6(c)(4) of the Act expressly
grants a securities exchange the
qualified right to impose numerical
limitations on its membership.14 the
exclusive means by which the
Commission may remove or modify such
a limitation is pursuant to Section 19(c)
of the Act which grants the Commission
authority to abrogate, add to and delete
from self-regulatory organization rules.'s

In the Alliance's view, in order to
amend an exchange's limitation on
membership (under Sections 6(c)(4) and
19(c)), the Commission must find that,
under the circumstances, the ,
limitation---"independently of the
numerical limitation itself --imposes a
burden on competition not necessary or
appropriate under the Act.LIAs a result.
the Alliance states that the instant
19(b)(2) proceedings as well as any
reference to the standards embodied in
Section 6{b) of the Act are
inappropriate.

The Alliance also restates several
arguments it previously made to the
Commission. It points out that there is
numerical underutilization of the
exchange floor (only about 51 percent of
the equity members are presentat any
one time), and states that this"underutilized capacity of the Exchange
clearly indicates that there is no need
for forcing an exchange to theoretically
permit unlimited numbers of physical

"Section 8[cX4) of the Act 15 US.C. 78ftcX4l.
provides:

A national secuitles exchange may (A) limit the
number of members of the exchange and (B) the
number of members and designated representatives
of members permitted to effect transactions on the
floor of the exchgj without the services of
another person acting as broker Provided. however.
That no national securities exchange shall have the
authority to decrease the number of memberships in
such exchange, or the number of members and
designated representatives of members permitted to
effect transactions on the floor of such exchange
without the srvices of another person acting as
broker, below such number in effect on May 1.1975.
or the date such exchange was registered with the
Commission. whichever is later. And. provided
further. That the Commission. in accordance with
the provisions of section 19(c) of this title. may
amend the rules of any natioasl securities exchange
to Increase (but not to decrease or to remove any
limitation on the number of memberships in such
exchange or the number of members or designated
representatives of members permitted to effect
transactioas on the floor of the exchange without
the services of another person acting as broker. if
the Commission finds that such limitation imposes a
burden on competition not necessary or appropriate
in furtherance of the purposes of this title.

USection 29(c) of the Act provides that the
Commission. by rule. may abrogate, add to and
delete from the rules ofa self-regulatory
organization as it deems necessary or appropriate to
ensure the fair administration of the self-regulatory
organization. or to conform the organization's rules
to the requirements of the Act and the rules and
regulations thereunder.

"Alliance at 11.
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access memberships."1 7 It also states
that anyqualified broker or dealer can
obtain access by leasing or-buying a
seat from an equity member. The
Alliance argues further that vigorous
competition currently exists among floor
brokers and among all members of the
exchange, and that there is no evidence
in the record which would support the
proposition that competition on the
NYSE would be advanced by increasing
the number of members entitled to go on
the NYSE trading floor beyond 1,368.18
Finally, the Alliance argues that "
Commission disapproval of the
proposed rule change would chill the
development of other innovative
programs by the exchanges.I

The other commentator states that the
proposed rule-change represents
"reasonable self-regulatory procedures
designed to protect the at-risk equity
capital of exchange members, while
providing for reasonable physical access
to any qualified individual on fair and
reasonable terms."19 It points out that
any qualified person currently can
obtain access to the NYSE floor by
buying or leasing a seat, and notes that
if conditions so warrant,-the number of
physical access memberships available
could be increased in the future.

III. Discussion

A. Statutory Criteria
Under.Section 19(b)(2) of the Act, the

Commission must apprbve a proposed
rule change of an exchange if it finds
that the proposal is consistent with the
requirements of the Act and the rules
and regulations thereunder applicable to
exchanges, in particular Section 6(b) of
the Act which establishes substantive
requirements governing exchange rules.
It must disapprove a proposed rule
change if it does not make these
findings.

Contrary to the Alliance's argument
that the Commission must institute
Section 19(c) proceedings to disapprove
the proposed rule change, the -
Commission believes that the current
proceedings were correctly instituted
under Section 19[b] of the Act. The Act
provides different procedures for
Commission consideration of self-
regulatory organization-initiated rule
changes and changes to self-regulatory
organization rules that are initiated
independently by the Commission.
Section 19(b) of the Act specifies the

171d. at 19.
18This figure represents the 1,366 equity members

plus two physical access members.19 Submission of Thomas G. Kahn at 2. Mr. Kahn
states that the arbitrary nature of the proposed rule
change does not constitute a sufficient ground for
disapproval since many government rules and
regulations are arbitrary.

procedures applicable to self-regulatory
organization rule changes proposed by
the organizations. With respect to
proceedings instituted by the
Commission, Section 19(c) of the Act
specifies the procedures -which govern
the Commission's actions.

Section 6(c)(4) does not modify the
statutory scheme. While Section 6(c)(4)
specifies that 19(c) proceedings are
necessary for Commission-instituted
amendments to limitations on exchange
membership, the section is silent on the
procedures which must be follow~d in
considering limitations proposed by an
exchange. The commentators argued
that the Congress intended, in Section
6(c](4), to permit exchanges to impose
numerical limitations on their
membership irrespective of the
requirements of Section 6(b)(8) of the
Act and without Commission approval
under Section 19(b). However, in the
Commission's view, nothing.in Section
6[c)(4) permits an exchange unilaterally
to alter restrictions on membership
without obtaining Commission approval,
under Section 19(b) of the Act.20 And, in
'determining whether to approve or
disapprove proposed rule changes
affecting restrictions on membership, the
Commission must apply the substantive
standards under Section 6(b) of the Act,
which defines the rulemaking authority
of securities exchanges. 21

Moreover, the fact that Section 6(c)(4)
permits exchanges to impose limitations
on membership does not, in the
Commission's view, constitute a
determination by the Congress either
that such limitations are not burdens on
competition or that any burdens
resulting from such limitations are
necessary or appropriate under the Act
Rather, the section should properly be
read to sanction limitations on access
(particularly those existing at the time of
the 1975 Amendments) and to leave any
determination with respect to the
competitive aspects of those limitations
to the Commission on a case-by-case

2 0 The Commission notes that the Alliance's
interpretation of Section 6(c)(4) would lead to the
anomalous result by that the Commission would be
forced to approve an exchange rule filing limiting
the'number of members on the ground that it was
consistent with the Act (including Section 6(b](8))
and then institute 19(c) proceedings to remove or
amend the limitation on the ground that-the
proposal Imposed an undue burden on competition.

_
2

At most. Section 6[c)(4) maybe read to restrict
the circumstances under which the Commission
could eliminate or increase an existing numerical
limitation on exchange membership, in the course of
a Section 19(c) proceeding, to those instances in
which the Commission concludes that the
limitations imposes a burden on competition not
necessary or appropriate underthe Act. However,
the Commission has independent authority to place
restrictions on exchange membership under Section
19(c).

basis-either in the context of a
proposed rule change filed by an
exchange pursuant to Section 19(b) or in
proceedings instituted by the
Commission under Section 19(c),

B. Grounds for Disapproval

The Commission is unable to find that
the proposed rule Is consistent with tho
requirements of the Act and, therefore,
imust disapprove the proposed rule ,
change. In particular, the Commission Is
unable to find that the proposed rule is
consistent with Section 6(b)(8) of the
Act which requires that the rules of an
exchange not impose a burden on
competition not necessary or
appropriate under the Act.

While the Act does not expressly
require the creation of new types of
memberships (including annual
memberships with physical access
privileges), an exchange may limit or
eliminate existing forms of membership
by rule only if such action would not
impose any burden on competition not
necessary or appropriate under Section
6(b)(8) of the Act. It appears that the
proposed rule change, by placing aii
arbitrary limit on the number of persons
entitled to physical access under Its
annual membership program, would
result in a burden on competition by
restricting existing and potential
competition for floor brokerage and
other business requiring physical
presence on the NYSE floor.

The proponents of the proposed rule
change claim that alternative means of
access to the NYSE exist-such as
leasing, electronic annual access, "other
market" access through the Intermarket
Trading System ("ITS"), and "economic
access" through negotiated commisoion
rafes. The Commission notes, however,
that, of those "alternatives," only
leasing provides the right to go on the
NYSE floor and compete directly with
equity members for business.9 2

However, leasing does not provide the
potential for increasing the number of
members entitled to compete on the
NYSE floor, and, thus, cannot be viewed
as a substitute for physical access

"2 The other alternatives affect only the ability to
execute transactions on the NYSE dt lower costs
and are not substitutes for the right of physical
presence on the floor. Electronic access annual
members obtain only a right of access to the NYSE's
Designated Order Turnaround System, the
Intermarket Trading System ("ITS") or the facilities
of an equity member. Similarly, while so-called
"economic access" through negotiated commission
rates and "other market" access through ITS do
provide a means for effecting trades on the NYSE,

-these forms of access do not provide the time and
place execution advantages arising from physical
presence on the floor or the opportunity to compete
with equity members for floor brokerage or other
business which depends on the floor presence.
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annual membership."3 Moreover, even
though only a small number of persons
have thus far applied for physical access
membership, the arbitrary limitation
which would result from adoption of the
proposal may, in the long run, adversely
affect potential competition on the floor
of the nation's primary stock market.24

It does not appear, and the proponents
of the proposed rule change have not
demonstrated, that the burden on
competition that would result from
limitation of physical access
membership is necessary or appropriate
to achieve any purpose in furtherance of
the Act. Commentators on the proposed
rule change argued, in effect, that to the
extent the proposed rule change would
impose a burden on competition, the
burden is justified by space limitations
on the floor of the NYSE. While the Act
permits an exchange, subject to
Commission oversight, to limit the
number of memberships and the number
of personnel permitted on its trading
floor at any given time (in order, for
example, to assure the comfort and
safety of its members and employees),
the proposed rule change, by placing a
permanent limitation on physical access
membership, seems to be wholly
unrelated to space considerations on the
NYSE. The Commission notes that, in
October 1979, the NYSE Board of
Directors determined that the floor was
capable of accommodating as many as

2
1n addition, leasing does not require that all

qualified individuals be given an "equal"
opportunity to obtain access to the NYSE. While the
NYSE must, under Section 6{b)(2) of the Act, permit
any qualified person to become a member of the
exchange, seatholders possess virtually unlimited
discretion to determine to whom, and under what
terms they will lease their seats. As a result, if
physical access membership is eliminated.
individuals who meet the NYSE membership
qualification standards may be denied access to the
exchange floor by seatholders for an arbitrary
reason even though leases would be available.
Moreover, there may be periods of time when no
seats are available for leasing. And, if physical
access membership is eliminated. persons seeking
physical access to the floor during such periods
could obtain access only through the purchase of a
seaL The price of seats ny be so high as to be. in
effect, a barrier to entry for smaller, less well-
capitalized brokers and dealers.

24 The small number of physical access members
may result, in part. from the controversy which has
surrounded the program since iti inception.
Moreover. the opposition of certain floor members
to the program caused the NYSE to impose an eight
month informal moratorium on the pranting of
physical access memberships which was not lifted
until September 1979. Finally. certain floor members
filed suit in July 1980, in the New York State Court
to enjoin the NYSE from granting physical access
memberships. That suit was resolved in favor of the
NYSE in January 1980. Higgins v. HaIL [Current]
Fed. Sec. L Rep. (CCH) 197,355 (N.Y. Sup. CL,
January 21. 1980). Thus, even if the physical access
annual membership program were an experiment,
as the Alliance argues, the Commission believes
that the program has not thus far had a practical
opportunity to develop.

20 additional physical access members
in the near term.2 s

The commentors suggest that the
present 1,36 seatholders provide
adequate competition and fair prices on
the exchange and that there is no
indication that an increase in the
number of members entitled to go on the
trading floor would result In an increase
in competition. But, the NYSE Board of
Directors believes that the physical
access membership program has
enhanced the credibility of the exchange
as a public institution, and that the
proposed rule change would not
promote the best interests of the
exchange, the membership or the
investing public.•MThe exchange also
believes that certain key factors which
prompted it to create physical access
membership in 1978 are still relevant
tcday-in particular that new forms of
membership are essential if the
exchange is to implement new products
and meet increasing competition for
order flow and that easier access to the
exchange would provide an economic
incentive for new members to bring
capital, expertise and additional
business to the NYSE. The
Commission has considered these views
in concluding that it cannot find that the
burden on competition which would
result from adoption of the proposed
rule change would be necessary or
appropriate in furtherance of the
purposes of the Act.

The Commission also has concluded
that the proposed rule change, by
permanently limiting the number of
physical access memberships to two,
irrespective of the availability of space
and facilities on the NYSE floor, would
restrict access to the NYSE the nation's
"primary" stock market. As volume on
the NYSE increases, it becomes more
difficult to justify limitations on access
to that exchange in light of the
competitive objectives of the Act of

25 This determination was based on current
estimates of the lead time required to provide the
supporting personnel and services annual members
need to conduct their activities, and on
considerations arising from the NYSrs Facilities
Upgrade Program which is currently being
implemented.

"In creating physical access memberships In
1978. the NYSE Board stated that annual
membership would increase the potential for access
to the NYSE and encourage pester participation
therein. The exchange urged that the creation of
physical access membership was consistent with
Section 6(b)(2) in enabling any qualified person to
become a member of the exchange. and with
Section e(b)(5) in that the existence of various forms
of membership tended to rem6ve impediments to
the mechanism of a free and open market. File No.
SR-NYSE-.77-2t

'NYSE Form 19b-4A. ExibiLt B at 3-4 (Special
Membership Bulletin: October S. 1979). Exhibit C
(Special Membership Bulletin: November . 197n).

ensuring free and open markets.23 Thus,
the Commission cannot find that the
proposal Is consistent with the
requirements of Section 6(b)(5) of the
Act, that the rules of an exchange be
designed to remove impediments to and
perfect the mechanism of a free and
open market and a national market
system.

The Commission believes that the
result today Is consistent with its
continued belief that a securities
exchange should enjoy considerable
latitude to dvelop-and terminate-
regulatory experiments if the exchange
can demonstrate that such experiments
or their termination would be consisent
with the Act. In light of the fact that the
NYSE Board of Directors favors the
continuation of the physical access
membership program on the ground that
the program makes the NYSE a more
competitive and. therefore, more
attractice marketplace, it appears
unlikely that disapproval of the
proposed rule change will deter the self-
regulatory organizations from
developing experiments designed to
achieve the Act's broader goals as well
as their own regulatory objectives.
Finally, disapproval of the proposed rule
change should reaffirm the
Commission's strong commitment to the
removal of artificial barriers to
marketplaces and the fostering of
competition within and among exchange
markets.

IV. Findings
The Commission is unable to find that

the proposed rule change is consistent
with Section 6(b)(8) of the Act. The
Commission concludes that the
proposed rule change would impose a
burden on competition by limiting
access to the NYSE floor. On the basis
of the data, views and arguments before
the Commission, it cannot conclude that
those burdens are either necessary or
appropriate in furtherance of the
purposes of the Act. The Commission
also is unable to find that the proposed

-6in 1P, the NYSE accounted for 813 percent
of all coasolidated volume compared to &5.3%
percent in 197 (NYSE 190 Fact Book at 15).

The Commlssion notes that It does not appear
that the existence of physical access membership
has had an adverse effect on the price of NYSE
seats. In 1977. the year physical access annual
membership was approved (at S.fl,00year) by the
NYSE membership, the average price of NYSE seats
was $54.100 (hih of 530,0). and in 1978. the year
the Commission approved the physical access rule.
the average price of NYSE seats was $3.748 (high
of $106,000). In 1979, the year the Alliance sued to
have the NYSE enjoined from granting physical
access membership and obtained a membership
vote on the proposed limitation. NYSE seats sold for
an average of $130.=0 ( of $210,0c). The NYSE
raised physical access dues to $3S,00 in late 1972,
Seats presently are selling for approximately
S206 oo.
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rule change is consistent with Section
6(b)(5), which requires the NYSE's rules
to remove impediments to and perfect
the mechanism of a free and open
market and the development of a
national market system. Rather, the
Commission believes the proposed rule
change would restrict access to the
trading facilities of the NYSE in ways
that appear to restrict free and open
markets without providing
countervailing benefits.

It is therefore ordered, pursuant to
Section 19(b)(2] of the Act, that the
proposed rule change (SR-NYSE-80--2]
to amend Article IX, Section 1(b) of the
NYSE Constitution to limit physical
access annual memberships to two, be,
and hereby is, disapproved.

By the Commission.
George A. Fitzsimmons,
Secretary.
[FR Dec. 80-23801 Filed 6-0-80; &45 am)

BILLING CODE 8010-01-M

[Release No. 21668; 70-6481]

Georgia Power Co.; Proposed
Acquisition of Undivided Ownership
Interests In Coal-Fired Generating
Units
July 31, 1980.

Notice is hereby given that Georgia
Power Company ('IGeorgia") 270
Peachtree Street, N.W., Atlanta, Georgia
30302, a public utility subsidiary of The
Southern Company, a registered holding
company, has filed an application with
this Commission pursuant to the Public
Utility Holding Company Act of 1935
("Act"), designating Sections 9(a) and 10
of the Act as applicable to the following
proposed transactions. All interested
persons are referred to the application
which is smnmarized below, for a
complete statement of the proposed
transactions.

Georgia is currently the owner of a
23.5% undivided ownership interest in
two 810 MWe nominally rated coal-fired
generating units under construction in
Monroe County, Georgia, to be known
as the Robert W. Scherer Units Numbers
One and Two (collectively, the "Units"],
the owner of an 83.5% undivided
ownership interest in two additional 810
MWe nominally rated coal-fired.
generating units under construction at
the same site to be known as the Robert
W. Scherer Units Numbers Three and
Four (collectively, the "Additional
Units") and the owner of a 23.5%
undivided-ownership interest in certain
property and facilities to be used in
common by, or in connection with, the
Units and the Additional Units (the
"Common Facilities"). Georgia owns

such interests in the Units, the
Additional Units, and the Commodi
Facilities as a tenant in common with
Oglethorpe Power Corporation (An
Electric Membership Generation &
Transmission Corporation) ("OPC"), the
Municipal Electric Authority of Georgia,
a public body corporate and politic and
an instrumentality of the State of
Georgia ("MEAG"), and the City of
Dalton, Georgia, an incorp.orated
municipality in the'State of Georgia
acting by and through its Board of
Water, Light and Sinking Fund
Commissioners ("Dalton"), the
percentage ownership interests of which
are as follows:

[In percent]

Addl- CoM-
Units tional facii-units 'lies

P .60.0 0 60.0
MEAG 15.1 15.1 15.1
Dalton.- 1.4 1.4 1A

Georgia proposes to purchase from
MEAG and Dalton their respective 15.1%
and 1.4% undivided ownership interests
in the Additional Units and to sell to
MEAG an additional 15.1% undivided
ownership interest in the Units, pursuant
to a Plant Robert W. Scherer Purchase,
Sale and Option Agreement between
Georgia and MEAG, dated as of May 15,
1980 (the."MEAG Purchase
Agreement"), and a Plant Robert W.
Scherer Purchase and Sale Agreement
between Georgia Dalton, dated as of
May 16,1980 (the "Dalton Purchase
Agreement"). As a result of such
purchases and sales, Georgia will own
an 8.4% undivided ownership interest in
the Units, a 100 % undivided ownership
interest in the Additional Units, and
23.5% undivided ownership interest in
the Common Facilities; OPC will own a
60% undivided ownership interest in the
Units and in the Common Facilities;
MEAG will own a 30.2%,undivided
ownership interest in the Units and a
15.1% undivided ownership interest in
the Common Facilities; and Dalton will
own a 1.4% undivided ownership
interest in the Units and in Common
Facilities. Georgia will obtain a release
of the 15.1% undivided ownership
interest in the Units to be sold to MEAG
from the lien of Georgia's First Mortgage
.Bond Indenture.

At the closing, in consideration for the
sale by MEAG and Dalton of their
respective ownership interests in the
Additional Units, Georgia is to pay to
MEAG and Dalton an amount equal to
their respective costs of acquiring and
constructing their undivided ownership

interests in that portion of the
Additional Units acquired constructed,
or completed prior to the closing plus an
amount in respect of MEAG's and
Dalton's respective costs of bonds
issued to finance such acquisition and
construction. At the closing, in
consideration of the sale by Georgia to
MEAG of a 15.1% ownership interest in
the Units, MEAG is to pay Georgia an
amount equal to 15.1% of the cost
incurred in the construction of the Units
prior to the closing plus an amount in
respect of Georgia's cost of long-term
borrowings incurred to finance such
construction.

Assuming the closing of such
purchases and sale were to take place
on August 15, 1980, Georgia estimates
that it would pay MEAG approximately
$2,196,000 for its 15.1% ownership
interest in the Additional Units, that
Georgia would pay Dalton
approximately $202,000 for Its 1.4%
ownership interest in the Additional
Units, and that Georgia would receiVe
approximately $76,076,000 from MEAG
for the 15.1% additional ownership
interest which MEAG would acquire in
the Units. Georgia expects to apply the
net proceeds of such proposed
transactions toward the cost of its
construction program.

Under the MEAG Purchase
Agreement, Georgia has given MEAG an
option to purchase a 15.1% undivided
ownership interest in the Additional
Units exercisable by MEAG on or before
December 31,1990, but only following
notice from Georgia to MEAG that the
Additional Units will be built. Such
option is subject, among other things, to
Georgia's sole discretion as to whether

'the Additional Units will be completed
and the schedule for construction and
completion thereof. MEAG may exercise
such option either by selling Georgia a
15.1% undivided ownership interest in
the Units and purchasing from Georgia a
15.1% undivided ownership interest in
the Additional Units or by purchasing
from Georgia a 15.1% undivided
ownership interest in the Additional
Units with no transaction involving the
Units. MEAG must pay Georgia
compensation for the use of a 15.1%
ownership interest in the Common
Facilities in a declining amount which is
a function of Georgia's carrying costs for
such ownership interest in the common
facilities and the historical periodic
expenditures for construction of the
Common Facilities. Georgia has given
MEAG an option to terminate such
payments by purchasing an additional
15.1% undivided ownership interest In
the Common Facilities. The application
states that the Act is not applicable to
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any of the proposed for potential sales
by Georgia to MEAG or Dalton because
MEAG is an instrumentality of the State
of Georgia and Dalton is a subdivision
of the State of Georgia within the
meaning of Rule 44.

The fees and expenses to be paid or
incurred, directly or indirectly, in
connection with the proposed
transactions are to be filed by
amenament. It is stated that no state
and no federal commission, other than
this Commission has jurisdiction over
the proposed transactions.

Notice is further given that any
interested persons may, not later then
August 27, 1980, request in writing that a
hearing be held on such matter, stating
the nature of his interest, thdreasons for
such request, and the issues of fact or
law raised by said application which he
desires to controvert or he may request
that he be notified if the Commission
should order a hearing thereon. Any
such request should be addressed-
Secretary, Securities and Exchange
Commission, Washington, D.C. 20549. A
copy of such request should be served
personally or by mail upon the applicant
at the above-stated address, and proof
of service (by affidavit or, in case of an
attorney at law, by certificate) should be
filed with the request. At any time after
said date, the application, as filed or as
it may be amended, may be granted as
provided in Rule 23 of the general rules
and regulations promulgated under the
Act, or the Commission may grant
exemption from such rules as provided
in Rules 20(a) and 100 thereof or take
such other action as it may deem
appropriate.

Persons who request a hearing or
advice as to whether a hearing is
ordered will receive any notices or
orders issued in this matter, including
the date of the of the hearing (if ordered)
and any postponements thereof.

For the Commission, by the Corporate
Regulation Division. pursuant to delegated
authority.
George A. Fitzsimmons,
Secrelay.
[FR Do,_ M-2=72 Fied "-ft 8:45 am]
BIL CODE 801"1-M

Midwest Stock Exchange, Inc.;
Applications for Unlisted Trading
Privileges; Opportunity for Hearing
July 31, 1980.

The above named national securities
exchange has filed applications with the
Securities and Exchange Commission
pursuant to Section 12(f)(1)(B) of the
Securities Exchange Act of 1934 and
Rule 12f-1 thereunder, for unlisted

trading privileges in the following
stocks:
American General Corp. (AGC)

Common Stock. $1.50 Par Value (File No. 7-
S )

Benguet Corp. (BE)
Class B Common Stock (File No. 7-5885)

DMG, Inc. (DMG)
Common Stock. S.01 Par Value (File No. 7-

5686)
Fishbach Inc. (FIS)

Common Stock, $1 Par Value (File No. 7-
5687)

Gearhart Industries, Inc. (GO1D
Common Stock. $.50 Par Value (File No. 7-

5688)
JVT Group Inc. {]WTI

Common Stock, S.10 Par Value (File No. 7-
5M89

Metro-Goldwyn-Mayer Film Company
(MGM

Common Stock, No Par Value (File No. 7-
5)0)

Tri-South Investments. Inc. (TSI)
Common Stock. $.10 Par Value (File No. 7-

56o1)

Augat, Inc. (AUG) -
Common Stock. $.10 Par Value [Fide No. 7-

5092)
Black Hills Power & Light Co. [BHP)

Common Stock, $1 Par Value (File No. 7-
5M)

Canadian Pacific Enterprises Ltd. WM
Common Stock, No Par Value (File No. 7-

50 4)
Flight-Safety International Inc. [FSI)

Common Stock. $.10 Par Value (File No. 7-
5M95)

Horizon Bancorp HZB)
Common Stock, $4 Par Value (File No. 7-

James River Corp. of Virginia [JR)
Common Stock. $.10 Par Value (File No. 7-

M697)
Keystone Foods Corp. (,TC)

Common Stock. $.10 Par Value (File No. 7-

Naples Federal Savings & Loan Association
(NAP)

Common Stock, .01 Par Value (Pile No. 7-
56M9)

Nobel Affiliates, Inc. (NBL)
Common Stock, $3.33 % Par Value (File No.

7-5700)
Recognition Equipment Inc. (FEC)

Common Stock. $.25 Par Value (File No. 7-
5701)

Safeguard Business Systems. Inc. (SGB)
Common Stock. $.10 Par Value (File No. 7-

5702)
Southwest Florida Banks, Inc. (SFB)

Common Stock, $1 Par Value (File No. 7-
5703)

Ti-Caro, Inc. (TCX)
Common Stock. $1 Par Value (File No. 7-

5704)
Tricentrol Limlted (TCT)

American Depository Receipt for American
Shares (File No. 7-5706)

These securities are listed and
registered on one or more other national
securities exchanges and are reported
on the consolidated transaction
reporting system

Interested persons are invited to
submit on or before August 21,1980
written data, views and arguments
concerning the above-referenced
applications. Persons desiring to make
written comments should file three
copies thereof with the Secretary of the
Securities and Exchange Commission.
Washington, D.C. 20549. Following this
opportunity for hearing, the Commission
will approve the applications if it finds,
based upon all the information available
to It, that the extensions of unlisted
trading privileges pursuant to such
applications are consistent with the
maintenance of fair and orderly markets
and the protection of investors.

For the Commission. by the Division of
Market Regulation, pursuant to delegated
authority.
GeocZe A. Fitzimmons,
Secmtao
[M 10-r4a Fid &44o-. &4s am]
OLLN4O COOE 9010-"

[Release No. 17028; SR-NASD-80-14]

National Association of Securities
Dealers, lnc. Filing of Proposed Rule
Change and Order Approving
Proposed Rule Change
July 30, 190.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934.15
U.S.C. 786(b)(1) (the "Act"), notice is
hereby given that on July 18, 1960, the
National Association of Securities
Dealers, Inc. ("NASD"), 1735 K Street.
N.W., Washington, D.C. 20006, filed with
the Commission copies of a proposed
rule change. The proposed rule change
would amend Article 1, Section 7 and
Article XV, Sections 4 and 5 of the
NASD's By-Laws to provide that the
NASD retains jurisdiction over members
and associated persons who have
resigned or been terminated until one
year after the effective date of their
resignation or termination. In addition,
the proposed rule change would amend
Appendix E under Article.Ml Section 5
of the NASD's Rules of Fair Practice to
change the level at which members are
required to report positions in options
contracts. The reporting threshold would
be increased from 100 to 200 contracts in
a particular class of options on the
"same side of the market."

Interested persons are invited to
submit written data, views and
arguments concerning the submission
within 21 days from the date of this
publication. Persons desiring to make
written comments should file six copies
thereof with the Secretary of the
Commission. Securities and Exchange
Commission, 500 North Capitol Street,
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Washington, DC 20549. Reference
should be made to Fife No. SR-NASD-
80-14.

Copies of the subriission, all
subsequent amendments, all vritten
statements with respect to the proposed
rule change which are filed with the
Commission, and all written
communications relating to the proposed
rule change etween the Commission
and any person, other than those which
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying at the *
Commission's PublicReference Room,
1100 L Street, N.W., Washington, D.C.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to a registered securities
association and, in particular, the
requirements of Section 15A and the
rules and regulations thereunder.

The Commission finds good cause for
approving the proposed rule change
prior to the thirtieth day after the date of
publication of notice of filing thereof, in
that the proposed rule change would
conform NASD rules to the rules of
other self-regulatory organizations.
Accordingly, the Commission believes
that accelerated approval of the NASD
proposal is necessary and appropriate in
order to achieve a consistent and equal
regulatory scheme.

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act, that the
proposed rule change referenced above
be, and it hereby is, approved.

For the Commission, by the Division of
Market Regulation puriuant to delegated
authority.
George A. Fitzsinunons,
Secretar.;
[FR Doc. 80-23753 Filed 8-6-80 8:45 am]

BILLING CODE 8010-01-M

[Release No. 11282; 812-4297]

UCB Financial Services, Ltd.; Filing of
Application for Order Exempting
Applicant From All Provisions of the
Act
July 31, 1980.

Notice is hereby given that UCB
Financial Services, Ltd. ("Applicant"),
c/o United California Bank, 707 Wilshire
Boulevard, Los Angeles, California
90017, an Ontario corporation, flIed an
application on April 27, 1978, and
amendments thereto on June 26, 1979,
and May 16,1980, for an order of the
Commission, pursuant to Section 6(c) of
the Investment Company Act of 1940
("Act"), exempting Applicant from all

provisions of the Act. All interested
perions are referred to the application
on file with the Commission for a
statement of the representations
contained therein which are summarized
below.

Background
Applicant states that it incorporated

as a financial service company under
the Business Corporations Act of
Ontario, Canada, on October 8,1975,
and that it is.a wholly owned subsidiary
of United California Overseas
Investment Company ("Overseas"), a
corporation organized pursuant to
Section 25(a) of the Federal Reserve Act,
12 U.S.C. 611 et seq. ("Edge Act").
According to the application, Overseas
is a wholly owned subsidiary of United
California Bank ("UCB" , a bank
chartered under the provisions of the
California Financial Code. The
application states that Overseas-was
organized for the purpose of holding.
equity investments made by UCB in
non-bank financial institutions. UCB is a
wholly owned subsidiary of Western
Bancorporation ("WBC"), a publicly
traded Delaware corporation which is a
bank holding company.

Applicant states that its business
consists of wholesale lending to both
indigenous and foreign owned
corporations in Canada and that ea6h
loan it makes is individually negotiated
and memorialized in a written
agreement. Such loans generally will be
oriented to include companies engaged
in developed and processing natural
resources in Canada. In addition,
Applicant proposes to provide term
loans to Canadian commercial and

'industrial firms engaged in the
exportation of Canadian products.

Applicant represents that WBC is
subject to regulation under the Bank
Holding Company Act and that WBC
and its subsidiaries, including
Applicant, are subject to examination by
the Board of Governors of the Federal
Reserve System ("Board"). Applicant
further represents that UCB is subject to
regulation and supervision by both
federal and California banking
authorities, and that WBC, Overseas
and Applicant, as affiliates of UCB, are
also subject to the supervision of such
authorities. In addition, Applicant
asserts that as a foreign owned financial
service company incorporated pursuant
to Ontario law, it is subject to the
provisions of the Canadian Foreign
Investment Review Act in this regard,
Applicait states that it has entered into
an aggreement with the Foreign
Investment Review Agency under which
it has made certain undertakings with
respect to its management, ownership,

financial structure, capital structure,
regulation and business objectives, This
agreement is to remain in effect until
such time as Applicant or any affiliate
or associate of Applicant becomes
subject to express regulation under the
Canadian Bank Act. Applicant states
that UCB intends to apply for a
Canadian Bank Charter, and if such
charter is granted, convert the
operations of Applicant Into those ol a
chartered bank subsidiary. Upon such
conversion, Applicant would be
regulated under the Canadian Bank Act,

Applicant states that, although It has
a separate corporate existence, It is
operated in substantially the same
manner as if it were a foreign branch of
UCB. All final credit decisions involving
loans of more than $500,000 are made by
a credit committee which Is the same
committee that oversees the lending
operations of UCB. A complete file on
each of Applicant's credit transactions,
as well as complete and up-to-date
financial information on Applicant, Is
maintained by UCB. Applicant asserts
that, as a consequence of both internal
controls applied by UCB and the
supervision effected by the Board In Its
application of the federal banking laws,
the'operations of Applicant are
supervised in a manner consistent with
the supervision exercised over banks
incorporated and operating under the
California Financial Code.

Proposed Offerings
The application states that all of

Applicant's equity securities are
currently held, and will be held, by UCB,
WBC or their wholly owned
subsidiaries. The remainder of
Applicant's capital is currently derived
through the sale of notes with maturities
ofnot more than 270 days ("Short-Term
Notes"). The Short-Term Notes are sold
through institutional intermediaries
located in Canada in multiples of $1,000
with a minimum allotment of $50,000.
They are guaranteed by UCB, payable In
Canadian dollars (or the equivalent
thereof in other currencies) and such
notes may not be rolled over, Applicant
states that from time to time it acquires
other funds through individually
negotiated borrowings from substantial
and financially sophisticated entities
doing business in Canada.

Applicant states that at the present
time a substantial portion of the funds
invested in its Short-Term Notes is
derived from sources located in the
United States. However, Applicant
asserts that, because the Short-Term
Notes are guaranteed by UCB, they are
exempted from registration under the
Securities Act of 1933 ("1933 Act")
pursuant to Section 3(a)(2) thereof, and
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because all of Applicant's securities
(other than short-term paper) are held
by a company which is excepted from
the definition of "investment company."
Applicant is currently excluded from the
applicability of the Act by the
provisions of Section 3(b)(3) thereof.

Applicant asserts that, if it is to
compete effectively in the Canadian
financial marketplace, it must have
available sources of funds having
maturities in excess of 270 days in order
to enable it to offer certain types of long-
term loans to its customers. Accordingly,
Applicant proposes to commence the
issuance and sale of debt securities
having maturities of more than 270 days
("Long-Term Debt"). Such Long-Term
Debt will be sold outside the United
States, in denominations of $100,000 or
more, pursuant to private placements
with substantial and financially
sophisticated investors located outside
the United States. Purchasers of the
Long-Term Debt will be required to
provide written assurance to Applicant
or its underwriters that they are
purchasing for investment and not with
a view toward resale. Further, Applicant
states that underwriters offering and
selling the Long-Term Debt will be
required to provide written assurance to
Applicant that they will not offer or sell
such securities: (1) To persons residing
in the United States, its territories or
possessions, or to a national or resident
thereof- (2) to persons other than
substantial and financially sophisticated
institutions; or (3) to persons unwilling
or unable to provide written assurances
that they are purchasing such securities
for investment and not with a view
toward resale. Applicant states that the
certificates representing the Long-Term
Debt will bear a prominent legend to the
effect-that such securities may not be
transferred (except by operation of law
to the successor of the holder thereof)
without the prior written consent of
Applicant or its underwriter.

Applicant further states that, because
the Canadian short-term note market is
an important source of funds, it desires
to continue to sell its Short-Term Notes.
Upon the issuance of an order granting
the exemption Appliant requests,
Applicant states that the minimum
denomination of the Short-Term Notes
will be increased to $100,000 to reduce
the possibility that such notes might be
purchased by investors other than
substantial and financially sophisticated
institutions.

Applicant states that the Short-Term
Notes and Long-Term Debt will rank on
aparipassu basis with one another and
will constitute direct obligations of
Applicant. The rights of the Short-Term

Notes and Long-Term Debt will be
superior to the rights of Applicant's
equity shares, and will be equal or
superior to the rights of any other debt
securities issued by Applicant. The
Short-Term Notes will continue to be
guaranteed by UCB and, as a result, will
have rights superior to the rights of
equity shares issued by UCB.
Requested Exemption

Applicant states that once It proceeds
to offer the Long-Term Debt, it will no
longer be able to rely on Section 3(b)(3)
of the Act. Accordingly, Applicant has
requested that it be exempted from all
provisions of the Act. Section 6(c) of the
Act provides, in part, that the
Commission may, by order upon
application, conditionally or
unconditionally exempt any person,
security, or transaction, from any
provisions of the Act, or of any rules
thereunder, if and to the extent that such
exemption is necessary or appropriate
in the public interest and consistent
with the protection of investors and the
purposes fairly intended by the policy
and provisions of the Act.

Applicant represents that, prior to
proceeding with any offering of Short-
Term Notes without registration under
the 1933 Act, it will obtain an opinion of
its United States counsel that the
offering will qualify for the exemption
from registration provided by Section
3[a)(2) of the 1933 Act which exempts
securities issued or guaranteed by U.S.
banks. Applicant further represents that.
in the event it makes any offering of
short-term notes in the United States
which are not guaranteed by UCB, such
issue will be registered under the 1933
Act unless Applicant has received an
opinion of its United States councel that
the offering will qualify for an
exemption from the registration
provisions of the 1933 Act, such counsel
having taken into account the doctrine
of "integration" as it might apply.
Applicant does not request Commission
review or approval of such opinion
letters, and the Commission expresses
no opinion as to the availability of any
such exemptions.

In addition, Applicant undertakes ta
insure that each offeree of the Short-
Term Notes will be provided with a
memorandum including the most recent
publicly available consolidated financial
statements of UCB (which statements
include the assets and liabilities, and
profits and losses, of Applicant). Such
memorandum will be at least as
comprehensive as memoranda
customarily used in connection with the
issuance of bank guaranteed short-term
notes in Canada. A similar
memorandum will be provided to each

offeree in connection with any exempt
offering in the United States by
Applicant of short-term notes not
guaranteed by UCB, hnd will describe
the business of Applicant and contain
its most recent publicly available
financial statements prepared in
accordance with generally accepted
accounting principles in Canada.
According to the application, the
memoranda utilized in connection with
such offerings of non-guaranteed short-
term notes in the United States will be
at least as comprehensive as those
customarily used in connection with the
issuance of short-term notes in the
United States and will include a
description of material differences
between United States and Canadian
generally accepted accounting
principles, if any. The memoranda
utilized in connection with both types of
offerings of short-term notes will be
updated periodically, and at least
annually, to reflect material changes in
Applicant's financial condition.

In the case of any offering in the -
United Statesof short-term notes not
guaranteed by UCB, and not required to
be registered under the 1933 Act.
Applicant states that such notes shall
have received, prior to issuance, one of
the three highest investment grade
ratings from at least one of the
nationally recognized statistical rating
agencies. Applicant will advise in
writing its U.S. counsel, in connection
with the preparation of its opinion
regarding exemption from the 1933 Act,
that such rating has been received;
provided, however, that if such notes
are guaranteed by WBC Applicant shall
not be required to secure a rating so
long as the outstanding commercial
paper of WBM, at the time of the
Issuance of such notes, has received one
of the three highest investment grade
ratings from at least one of the
nationally recognized statistical rating
agencies.
- Applicant represents that it has no
present intention to sell long-term debt
securities in the United States. However,
any public offering of such long-term
debt securities in the United States will
be registered under the 1933 Act.
Applicant undertakes that it will comply
with the prospectus delivery
requirements of the 1933 Act in offering
and selling such securities. In the case of
any offering of long-term debt securities
in the United States not requiring
registration under the 1933 Act.
Applicant undertakes to provide to each
offeree in the United States a
memorandum at least as comprehensive
in its description of Applicant as those
customarily used in such offerings of
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long-term debt in the United States. All
financial statements included in such
memoranda will be prepared in
accordance with generally accepted
accounting principles in Canada and
will include a statement describing the
material difference, if any, between
United States and Canadian generally
accepted accounting principles. Such
memoranda will be updated at the time
of subsequent offerings to reflect
material changes in Applicant's
financial position.

Applicant states that-any order
granting its application may be
expressly conditioned upon compliance
with its undertakings regarding
disclosure memoranda. It represents
that, in connection with the issuance of
the Short-Term Notes and any other
securities, it will appoint UCB as agent
to accept service of process in any
action based upon the securities issued
and brought by a holder thereof.
Applicant will accept jurisdiction in any
state or federal court in california with
respect to such actions. The
appointment of UCB as agent for service
of process and the acceptance of
jurisdiction shall be limited to suits
brought by a holder of Applicant's
securities and based upon the acts of
Applicant in connection with the
purchase and sale of such securities, or
the performance of any of Applicant's
obligations thereunder, and shall be
irrevocable until the amounts due or to
become due on the securities have been
paid..

In view of the foregoing
representations and undertakings,
Applicant asserts that the granting of
the requested exemptive order pursuant
to, Section 6(c) of the Act would be
appropriate in the public interest and
consistent with the protection of
investors and the purposes fairly
intended by the policy and provisions of
the Act.

Notice is further given that any
interested person may, not later than
August 25, 1980, at 5:30 p.m., submit to
the Commission in writing a request for
a hearing on the matter accompanied by
a statement as to the nature of his
interest, the reason for such request, and
the issues, if any, of fact or law
proposed to be controverted, or he may
request that he be notified if the
Commission shall order a hearing
thereon. Any such communication
should be addressed: Secretary,
Securities and Exchange Commission,
Washington, D.C. 20549. A copy of such
request shall be served personally or by
mail upon Applicant at the address
stated above. Proof of such services(by
affidavit or, in the case of an attorney-

at-law, by certificate) shall be filed
contemporaneously with the request. As
provided by Rule 0-5 of the rules and
regulations promulgated under the Act,
an order disposing of the application
will be issued as of course following
said date unless the Commission
thereafter orders a hearing upon request
or upon the Commission's own motion.
Persons who request a hearing, or
advice-as to whether a hearing is
ordered, will receive any notices and
orders issued in this matter, including -
the date of the hearing (if ordered) and
any postponements thereof.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
George A. Fitzsimmons,
Secretary.
[FR Do.. 80-23751 Filed 8-6-80 &45 am]
BILLING CODE 8010-0141

[File No. 81-630]

Wacoal Corp.; Application and
Opportunity for Hearing
July 30,1980. -

Notice is hereby given that Wacoal
Corporation ("Applicant") has filed.an
application pursuant to Section 12(h) of
the Securities Exchange Act of 1934, as
amended (the "1934 Act") for exemption
from the reporting requirements of
Section 15(d) of the 1934 Act.

The Application states, in part:
1. Applicant, a Japanese corporation,

is a leading manufacturer and marketer
in Japan of women's intimate apparel.

2. On January 11,, 1977 the Applicant's
registration statements for 6,000,000
shares of common stock and related
American Depositary Receipts were
declared effective.

3. As of September 1, 1979, the first
day of Applicant's current fiscal year,
the number of holders of Applicant's
common stock and ADRs resident in the
U.S. was 34.

In the absence of an exemption,
Applicant is required to file certain
reports with the Commission pursuant to
Section 15(d) of the 1934 Act, including
an annual report on Form 20-K for the
fiscal-year ended August 31, 1980.
Applicant argues that no useful purpose
would be served in filing the'required
periodic reports.

For a more detailed statement of the
information presented, all persons are
referred to the application which is on
file in the office of the Commission at
*1100 L Street, NW, Washington, D.C.
20549.

Notice is further given that any
interested person not later than August
25, 1980 may submit to the Commission

in writing his views or any substantial
facts bearing on this application or the
desirability of a hearing thereon. Any
such communication or request should
be addressed: Secretary, Securities and
Exchange Commission, 500 North
Capitol Street, NW, Washington, D.C,
20549, and should state briefly the
nature of the interest of the person
submitting such information or
requesting the hearing, the reason for
such request, and the issues of fact and
law raised by the application which he
desires to controvert.

Persons who request a hearing or
advice as to whether a hearing Is
ordered will receive any notices and
orders issued in this matter, including
the date of the hearing (if ordered) and
any postponements thereof. At any time
after said date, an order granting the
application may be issued upon request
or upon the Commission's own motion.

For the Commission, by the Division of
Corporation Finance, pursuant to delegated
authority.
George A. Fitzsimmons,
Secretary.
[FR Doec. 80-23750 Filed 8-6- 8:45 am]
BILIN CO0E 9010-01-M

[File No. 81-624]

Warner-Lambert International Capital
Corp.; Application and Opportunity for
Hearing

Notice is Hereby iren That Warner-
Lambert International Capital
Corporation (the "Applicant"), has filed
an application pursuant to Section 12(h)
of the Securities Exchange Act of 1934,
as amended, (the "1934 Act") for an
order exempting it from the periodic
reporting requirements under Section 13
of the 1934 Act.

The Applicant states:
(1) The Applicant is a wholly owned

subsidiary of Warner-Lambert Company
which files periodic reports pursuant to
Section 13 of the 1934 Act.
. (2) The Applicant's 414% Guaranteed
Debentures due 1981 (the "Debentures")
ate the only class of security issued by
Applicant which is registered under the
1934 Act.

(3) The Applicant's parent, Warner-
Lambert Company, has unconditionally
guaranteed the Debentures.

(4) Holders of the Debentures can be
fully informed by referring to the reports
of Warner-Lambert. -

(5) Applicant has undertaken to report
any event which would materially affect
the rights of the holders of the
Debentures.

In the absence of an exemption,
Applicant is required to file reports

I I I
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pursuant to Section 13 of the 1934 Act
and the rules and regulations
thereunder. Applicant believes that its
request for an order exempting it from
the provisions of Section 13 of the 1934
Act is appropriate, in view of the fact
that the time, effort and expense
involved in preparation of additional
periodic reports wbuld be
disproportionate to any benefit to the
public.

For a more detailed statement of the
information presented, all persons are
referred to said application which is on
file in the offices of the Commission at
1100 L Street, N.W., Washington, D.C.
20549.

Notice Is Further Given that any
interested person no later than August
25, 1980, may submit to the Commission
in writing his views or any substantial
facts bearing on this application or the
desirability of a hearing thereon. Any
such communication or request should
be addressed: Secretary, Securities and
Exchange Commission, 500 North
Capitol Street, N.W., Washington, D.C.
20549, and should state briefly the
nature of the interest of the person
submitting such information or
requesting the hearing, the reason for
such request, and the issues of fact and
law raised by the application which he
desires to controvert. Persons who
request a hearing or advice as to
whether a hearing is ordered will
receive any notices and orders issued to
this matter, including the date of the
hearing (if ordered) and any
postponements thereof. At any time
after said date, an order granting the
application may be issued upon request
or upon the Commission's own motion.

For the Commission, by the Division of
Corporation Finance, pursuant to delegated
authority.
George A. Fitzsimmons,
Secretary.
[FR Do. 80-23798 Filed 8-840; &45 am]

BILLING CODE I010--01-M

SMALL BUSINESS AIMINISTRATION

[Ucense No. 02/02-0390]

Cornell Capital Corp.; Issuance of
License To Operate as a Small
Business Investment Company

On February 11,1980, a-Notice was
published in the Federal Register (45 FR
9146) stating that Cornell Capital
Corporation, 405 Lexington Avenue,
New York, New York 10017, had filed an
application with the Small Business
Administration pursuant to § 107.102 of
the SBA Rules and Regulations
governing small business investment

companies (13 CFR 107.102 (1980)), for a
license to operate as a small business
investment company.

Interested parties were given until the
close of business February 26,190, to
submit their comments. No comments
were received.

Notice is hereby given that, having
considered the application and all other
pertinent information, SBA on July 18,
1980, issued License No. 02/02-0390 to
Cornell Capital Corporation, pursuant to
Section 301(c) of the Small Business
Investment Act of 1958, as amended.
(Catalog of Federal Domestic Assistance
Program No. 59.011 Small Business
Investment Companies)

Dated. July 31,1980.
Michael K Casey,
Associate A&ninistator for lnvestment.
[It~ ODo. wn Filed 5-50 45 aml

BILUNG CODE SU025-:

[License No. 02/02-53S8]

Hop Chung Capital Investors, Inc.;
Issuance of a Small Business
Investment Company License

On April 14,1980, a notice was
published in the Federal Register (45 FR
2506) stating that an application has
been filed by Hop Chung Capital
Investors, Inc., 214 Mott Street, New
York, New York 10013, with the Small
Business Administration (SBA),
pursuant to § 107.102 of the Regulations
governing small business investment
companies (13 CFR 107.102 (1980)) for a
license as a small business investment
company.

Interested parties were given until
close of business April 29, 1980, to
submit their comments to SBA. No
comments were received.

Notice is hereby given that, pursuant
to Section 301(d) of the Small Business
Investment Act of 1958, as amended,
after having considered the application
and all other pertinent information. SBA
issued icense No. 02/02-5368 on July
18,1980 to Hop Chung Capital Investors,
Inc. to operate as a small business
investment company.
(Catalog of Federal Domestic Assistance
Program No. 59.011, Small Business
Investment Companies)

Dated: July 31,1900.
Michael K. Casey,
Associate Administratorfor hi vestmenL
IFR Doe. o-neer Filed S4-8; &46 4n

ILUING CODE 002-01-M

[PropoS.6 UCe.I No. 04/04-5194]

Southern Venture Corp4 Application
for License To Operate as a Small
Business Investment Company
' Notice is hereby given that an
Application has been filed with the
Small Business Administration pursuant
to § 107.102 of the Regulations governing
small business investment companies
(13 CFR 107.(1980) under the name of
Southern Venture Corporation
(Applicant) for a License to operate as a
Small Business Investment Company
under the provisions of Section 301(d) of
the Small Business Investment Act of
1958, as amended.

The Applicant is incorporated under
the laws of the State of Florida and it
will commence operations with a
capitalization of $500,000 which will be
obtained through the sale of 1000 shares
of its Common Stock. $1.00 Par Value, to
Mr. Alex Matway for $500 per share.
The Applicant has authorized 500 shares
of its Preferred Stock, Series A for
possible issuance to the Small Business
Administration.

The following are proposed to be the
officer and directors of the Applicant:
Name and Title
Alex Matway. President and Director, 1196

Stephen Foster Drive, Largo, Florida
33540.

Robert L Collins, Vice President and
Director, 129 Amerlea Drive So..
Dunedin. Florida 33528.

Donald F. Sells. Secretary, Treasurer and
Director. 9675 Commodore Drive.
Seminole, Florida 33542.

The Applicant will have its principal
place of business at Interair Complex.
St. Petersburg-Clearwater Airport.
Clearwater, Florida 33520. It intends to
make investment principally in Penellas,
Hillsborough, Pasco, Polk, Manateo and
Sarasoto Counties of Florida. and will
also seek and be receptive to investment
opportunities elsewhere in the United
States.

As a Small Business Investment
Company under Section 301(d) of the
Act, the Applicant has been organized
and chartered solely for the purpose of
performing the functions and conducting
the activities contemplated under the
Small Business Investment Act of 1958,
as amended, from time to time, and will
provide assistance solely to small
business concerns which will contribute
to a well-balanced national economy by
facilitating ownership in such concerns
by persons whose participation in the
free enterprise system is hampered
because of social or economic
disadvantages.

Matters involved in SBA's
consideration of the Applicant include
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the general business reputation and
character of the proposed owners and
management, and the probability of
successful operations of the Applicant
under their management, including
adequate profitability and financial.
soundness, in accordance with the Small
Business Investment Act and SBA Rules
and Regulations.

Notice is hereby given that any person
may, not later than 15 days from the
date of publication of this Notice, submit
written comments on the Applicant to
the Associate Administrator for,
Investment, Small Business
Administration, 1441 'L" Street, NW.,
Washington, D.C. 20416.

A copy of this Notice shall be
published by the Applicant in a
newspaper of general circulation in
Clearwater, Florida.
(Catalog of Federal Domestic Assistance
Program No. 59.011, Small Business
Investment Companies)

Dated: July 31, 1980.
Michael K. Casey,
Associate Administrator for Investment.
IFR Doc. 80-23888 Filed 8--80;, 8:45 am]

BILLNG CODE 8025-01-M

Roger Cox Small Business Investment
Co.; License Surrender
[License No. 06/06-0221]

Notice is hereby given that Roger Cox
Small Business Investment Co., 4121
Wyoming Boulevard, N.E., Albuquerque,
New Mexico 87111 has surrendered its
license to operate as a small busiriess
investment company under the Small
Business Investment Act of 1958, as
amended (the Act). Roger Cox Small
Business Investment Co., was licensed
by the Small Business Adinistration on
September 27,1979.

Under the authority vested by the Act
and pursuant to the regulations
promulgated thereuider, the surrender
of the license was-accepted on July 25,
1980, and accordingly, all rights,
privileges, and franchises derived
therefrom have been terminated.
(Catalog of Federal Domestic Assistance
Program No. 59.011, Small Business
Investment Companies]

Dated: July 31, 1980.
Michael K. Casey,
Associate Administrator for Investment.
[FR 80-23880 Filed 8-8-80; 8:45 am]

BILUNG CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

[CGD 80-98]

Study of Large Tank Barges and
Solicitation of Information
AGENCY: Coast Guard, DOT.
ACTION: Notice.

PURPOSE: The purpose of this notice is-
1. To Inform the public that the Coast

Guard is conducting a study of the
operation of large tank barges (tank
barges of 20,000 DWT or more that carry
crude oil and of 30,000 DWT or more
that carry-products] with particular
emphasis on the causes of oil pollution
from these barges;

2. To solicit information concerning
the operation and potential
environmental impact of large tank
barges; and

-3. To solicit information concerning
certain operations at terminals serving
large tank barges.

Discussion: In the November 19, 1979
Federal Register (44 FR 66502, 66531) the
Coast Guard issued interim final rules to
implement the vessel equipment and
construction standards of the Protocol of
1978 Relating to the International
Convention for the Prevention of
Pollution from Ships, 1973 (MARPOL
Protocol), which were developed at the
Tanker Safety and Pollution Prevention
(TSPP) Conference held under the
auspices of the Inter-Goverfimental
Maritime Consultative Organization
(IMCO) in London during February 1978.
These regulations were issued under the
authority of the Port and Tanker Safety
Act of 1978 (92 Stat 1480, 1484; 46 USC
391a) and were adopted as final rules on
June 30, 1980 (45 FR 43705,43717).

These regulations do not differentiate
between self-propelled and non self-
propelled vessels regarding the
applicability of the requirements for
segregated ballast tanks (SBTJ,
dedicated clean ballast tanks (CBT) and
crude oil washing (COW) systems.
Interpretations of the standards of the
MARPOL Protocol are developed by the
Marine Environmental Protection
Committee of IMCO. To date the
interpretations have focused upon the
applicability of the standards to various
types of typical self-propelled vessel
operations, and have not given
consideration to the differing operating
procedures of large tank barges. The

.Coast Guard feels that the operating
differences are sufficient to warrant
exploring the development of specific
interpretations for these large barges.

The standards of the MARPOL
Protocol and the regulations require all

existing tank vessels of over 40,000
DWT which carry oil in bulk to be
provided with either SBT CBT or a
COW system (as'appropriate to the
vessel's cargo). Since there are few, if
any, existing tank barges of this size,
this requirement has little effect.
However, the MARPOL Protocol and the
regulations further require that all now
tank vessels of 20,000 DWT and above
which carry crude oil be fitted with a
COW system and protectively located
segregated ballast tanKs (PL/SBT), and
that all new tank vessels of 30,000 DWT
and above which carry product,oils be
provided with PL/SBT. There are
several tank barges in these size ranges
,currently under construction In the U.S.
or being contemplated by U.S. owners.

In the discussion contained in the
November 19, 1979 Federal Register, the
Coast Guard indicated that there was
only limited data available to establish
conclusions on the cause of oil pollution
from tank barges of the DWT sizes
addressed by those regulations, and that
it could not be determined at that time
whether there was a need for additional
standards on tank barges in that size
range. Further, the Coast Guard
indicated that it had decided to
undertake a study to determine the
causes of oil pollution from these large
tank barges.

Preliminary work by the Coast Guard
on this study has been inconclusive and
contradicts unsolicited information
provided by some members of the tank
barge industry. Therefore, in order to
attempt to resolve these differences, and
to aid in the development of
interpretations of the MARPOL Protocol
which may be more appropriate to the
operation of large tank barges, the Coast
Guard is asking knowledgeable and
interested members of the public and
industry to provide information
regarding the design of new large tank
barges and related terminal facilities,
and the operation of existing large tank
barges. Specifically the Coast Guard Is
interested In obtaining information
regarding--

- The number and size of tank barges
of over 20,000 DWT that are currently on
order or contemplated for the carriage of
crude oil.

* The number and size of tank barges
of over 30,000 DWT that are currently on
order or contemplated for the carriage of
product oils.

* The trading routes of existing
barges and those being contemplated for
future expansion, especially those
involving international trade.

o The anticipated impact of crude oil
washing on the terminal facilities used
by large tank barges.-

I I I I I
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9 Whether provision for shore-
supplied inert gas has been contempated
at any terminal facilities for use by large
crude oil carrying tankbarges during
crude oil washing.

- The practicality and feasibility of
installing and operating COW systems
on large tank barges which carry crude
oil.

- The practicality and feasibility of
installing and operating an inert gas
system on large tank barges.

- How frequently existing large tank
barges change from product oil trade to
crude oil trade.

* Whether the large barges currently
under construction or contemplated are
being designed for the carriage of both
crude and product oils.

* The amount of ballast required for
sea-keeping on tank barges of 20,000
DWT and over.

e The number of existing large barges
that normally ballast cargo tanks or, for
sea-keeping purposes, have ballasted
cargo tanks.

* The number of existing large barges
that operationally discharge oil or oil
residues at-sea for routine tank cleaning
or tank cleaning prior to shipyard entry.

- The probable effect that a standard
-requiring all oily.ballast, tank washings
or cargo residues to be retained on
board for discharge to reception/
treatment facilities would have on the
operation of those barges which ballast
cargo tanks or conduct tank washing at
sea.

* Alternatives other than a retain-on-
board standard which would effectively
reduce operational discharges by these
barges.

e Probable market effects if standards
for tank barges were to differ
significantly from standards for self-
propelled vessels.

If the results of the study indicate that
regulatory action is warranted the
public will be informed by means of an
appropriate notice in the Federal
Register.

Person to Contact. For any questions
regarding this Notice and the scope of
the information desired, or to submit
information contact LCDR Alan E.
Spackman, Merchant Marine Technical
Division (G-MMT-1/13), Room 1308
Trans Point Building, 2100 2nd St. S.W.,
Washington, D.C. 20593 (20242&-4431).
To be most helpful, information or
notice that information is forthcoming
should be provided by October 1, 1980.

Dated: July 31,1980.
Henry L Bell.
Rear Admiral. U.S. Coast Guard Chief. OTce
of Merchant MarineSof ety.
IFR Do=. W-Wili F-&d 4- S aml

SIWNO CODE 4910-14-

Federal Aviation Administration

McDonnell Douglas Corp.; Certification
Status

On July 9.1980. a Notice of
Certification itatus was issued
concerning the application for type
certificate of the DC-9-0 series aircraft
submitted by McDonnell Douglas
Corporation in accordance with Part 21
of the Federal Aviation Regulations
(FAR). The application was submitted
on August 24,1977. The July 9 notice
stated that the type certification
program for the DC-9--80 was entering
the final phase, however, certain issues
still had to be resolved prior to
certification. In that notice it was stated
that the type certificate for the PG-9-80
would be issued no sooner than August
8, 1980, however, it further cautioned
that this process could take longer if all
issues were not satisfactorily resolved.

Due to the complexity of the program,
the considerable amount of time
required to review recent data
submission, and the conduct of flight
tests needed to provide a basis for the
redemonstration of continued safe flight
and landing with a total failure of both
hydraulic systems, it is necessary to
extend the projected certification date.

While substantial progress has been
made toward certification, the following
procedural steps must be completed
before the type certificate can be issued:

Compliance with the certification
requirements established by theFederal
Aviation Administration must be
demonstrated, including specific
compliance with applicable provisions
of the following regulations:

1. 0 FAR Part 25, amendment 25-1
through 25-40 except that certain
sections of FAR Part 25 are at
amendment levels earlier or later than
Amendment No. 40, effective May 7,
1977;

a Special Conditions No. 25-95-WE-
77, as amended, dated April 3,1980

* Special Conditions No. 25-88-WE-
25, dated March 9,1979;

* FAR Part 36 amendments 36-1
through 36-11, including the retroactive
requirements and acoustical change
provisions of FAR Section 36.2 and 369.
repectively;

e Special Federal Aviation Regulation
27, as amended and made applicable by
40 CFR 87 (Environmental Protection

Agencyl with regard to air pollutant
emissions;

2. A comprehensive review of the
safety aspects of DC-9-80 operation
crew complement must be completed
and the results presented for review to
the FAA Administrator (Ref. FAR
25.1523, and FAR 25 Appendix D].

3. Plans must be reviewed for the
conduct of a test to demonstrate
continued safe flight and landingwith a
total failure of both hydraulic systems
(Ref. Special Conditions No. 25-95-WE-
27); and, this test must be successfully
accomplished.

Upon completion of these steps, I will
then review the entire process to
determine, in accordance with my
responsibilities under the Federal
Aviation Act, whether the type
certificate can be issued.

In light of the complexities involved,
the type certi~cate for the DC-9-80 will
be issued no sooner than August 18.
1980, and this process could take longer
if all issues are not satisfactorily
resolved.
Langhome Bond,
Administator.
[FR ormc WM-60 Fid 6-&f 1e24 a=1
BLUING COOE 4010-13-,

Federal Highway Administration

Environmental Impact Statement;
Ballard, Carlisle, Hickman, Fulton
Counties, Ky.
AGENCY. Federal Highway
Administration (FHWA]. DOT.
ACTION: Notice of intent.

SUMMAnY The FHiWA is issuing this
notice to advise the public that an
environmental impact statement will be
prepared for a proposed highway project
in Ballard. Carlisle. Hickman and Fulton
Counties, Kentucky.
FOR FURTHER INFORMATION CONTACr.
Ron George. Environmental
Coordinator, Federal Highway
Administration, P.O. Box 53A, Frankfort.
Kentucky 40602, Telephone: (5021 227-
7321.
SUPPLEMENTARY INFORMATION: The
FHWA in cooperation with the
Kentucky Department of Transportation
is preparing an environmental impact
statement for the construction of
approximately 50 miles of the Great
River Road corridor located in Kentucky
and the purchase and development of
associated amenities by FHWA and the
Kentucky Department of Transportation.
The Great River Road is a scenic
corridor along the Mississippi River
from Canada to the Gulf of Mexico.
Several alternate alignments are under

52539



Federal Register / Vol. 45, NQ. 154 / Thursday, August 7, 1980 / Notices

consideration, as well as, the "do-
nothing" alternative.

This project has been on-going for
many years and scoping meetings public
meetings and an Interdisciplinary Team
Meeting have been held. A Kentucky
Great River Road Commission is
established to expedite thedevelopment
of this project. The project has been
coordinated with various federal, state
and local agencies and officials and
private organizations and parties
identified as being impacted by this
project or having an interest in its
development. No further scoping
meetings are planned.

To insure that the full range of issues
related to this proposed action are
addressed and all significart issues
identified, comments and suggestions
are invited from all interested parties,
Comments or questions concerning this
propQsed action and the EIS should be
directed to the FHWA at the address
provided above.

Issued on: July 30,1980.
James W. Hilborn III,
Assistant Division Administrator, Frankfoirt,
Ky.
IFR Doc 80-23767 Filed 6-6-0;. 8:43 am]
BILLING CODE 4910-22-M

Environmental Impact Statement:
Fairbanks, Alaska
AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Notice of intent.

SUMMARY: The FHWA is issuing this
notice to advise the public that an
Environmental Impact Statement will be
prepared for a proposed highway project
in Fairbanks, Alaska.
FOR FURTHER INFORMATION CONTACT:
Glenn E. Johns, Environmental
Coordinator, Federal Highway
Administration, P.O. Box 1648, Juneau,
Alaska 99802, Telephone: (907) 586-7421.
Mike Tinker, Alaska Department of
Transportation and Public Facilities,
2301 Peger Road, Fairbanks, Alaska
99701, Telephone (907] 452-1911.
SUPPLEMENTARY INFORMATION: The
FHWA, in cooperation with the Alaska
Department of Transportation and
Public Facilities, will prepare an
Environmental Impact Statement (EIS)
on a proposal to improve Farmers Loop
Raod in Fairbanks, Alaska. The
proposed improvement would involve
the reconstruction of the existing
Farmers Loop road between Mileposts 0
and 8. Improvements to the corridor are
considered necessary to provide for the
existing and projected traffic demand.
Alternatives under consideration
include (1) taking no action; (2] widening

the existing two-lane highway to four
-lanes; and (3)constructing a two-lane or
four-lane highway on new location
within the area bounded by College
Road on the south and Farmers Loop
Road on the north.

Letters describing the proposed action
and soliciting commments will be sent
to appropriate Federal, State, and local
agencies, and to private organizations
and citizens who have previously
expressed interest in this proposal.
Public meetings Will be held in
Fairbanks, Alaska between July, 1980,
and March, 1981. In addition, a public
hearing will be held. Public notice will
be given of the time and place of the
meeting and hearing. The draft EIS will
be available for public and agency
review and comment. No formal scoping
meeting is planned at this time.

To ensure that the fdll range of issues
related to this proposed action are
addressed and all significant issues
identified, comments and suggestions
Are invited from all interested parties.
Comments or questions concerning this
proposed action and the EIS should be
directed to the FHWA or the Alaska
Department of Transportation and
Public Facilities at the addresses
provided above. .

(Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Research Planning and
Construction. The provisions of OMB
Circular No. A-95 regarding State and
Local Clearinghouse review of Federal
and federally assisted programs and
projects apply to this program.)

Issued.on: July 31, 1980.
Gene Hanna,
regionalAdinistrator, Federal Highway
Administration, Juneau, AIaska.

'[FR Doc. 80-23770 Filed 8-6-80; 8.45 am]

BILLING CODE 4910-22-M

Environmental Impact Statement;
Jessamine and Fayette Counties, Ky.
AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Notice of intent.

SUMMARY: The FHWA is issuing this
notice to advise the public that an
environmental impact statement is being
prepared for a proposed highway project
in Jessamine and Fayette Counties,
Kentucky.
FOR FURTHER INFORMATION CONTACT:
Ron George, Environmental
Coordinator, Federal Highway
Administration, P.O. Box 536, Frankfort,
Kentucky 40602, Telephone: (502) 227-
7321.
SUPPLEMENTARY INFORMATION: The
FHWA in cooperation with the

Kentucky Department of TranSportation
is preparing an environmental impact
statement for the improvement of
existing US 27 from the Kentucky River
at Camp Nelson in Southern Jessamine
County north to New Circle Road In
Southern Fayette County, Kentucky,
This improvement would include
reconstruction of the existing two lanes
of US 27 to four lanes and a possible
four-lane bypass around the City of
Nicholasiille. There are presently 5
fIternatives with varying alignments
under consideration including the "do
nothing" alternative. The total length of
the project is about 16.6 miles. The
improved US 27 would provide
additional highway capacity needed to
meet existing and future travel demands
between the rapidly growing cities of
Nicholasville and Lexington.

Early in the planning process, a
Nicholasville Citizens Transportation
Advisory Committee representing
various interest groups within the
community was formed t6 provide local
input. Numerous meetings of this
committee, scoping meetings, public
meetings and interdisciplinary team
meetings were held for this project. The
project has been coordinated with
various federal, state and local agencies
and officials and private organizations
identified as being impacted by this
prbject or having an interest in Its
-development. No additional scoping
meetings are planned.

To insure that the full range of issues
related to this proposed action are
addressed and all significant Issues
identified, comments and suggestions
are invited from all interested parties.
Comments or questions concerning this
proposed action and the EIS should be
directed to the FHWA at the address
provided above.

Issued on: July 30, 1980.
James W. Hilbom III,
Assistant Division Administrator, Frankfort,
Ky.
'[FR Do. 80-23763 Filed 8-6-80 8:45 aml
BILLING CODE 4910-22-M

Environmental Impact Statement, Las
Vegas, Clark County, Nev.
AGENCY: Federal Highway

Administration (FHWA), DOT.

ACTION: Notice of intent.

SUMMARY: The FHWA is issuing this
notice to advise the public that an
environmental impact statement will be
prepared for a proposed highway project
in Las Vegas, Clark County, Nevada.
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FOR FURTHER INFORMATION CONTACT=
J. L. Hirsch, Acting Division
Administrhtor, Federal Highway
Administration, 1050 East William
Street, Suite 300, Carson City, Nevada
89701, Telephone: (702] 885-5320 or J. J.
King, Supervisor, Roadside Development
and Environmental Studies, Nevada
Department of Transportation, 1263
South Stewart Street, Carson City,
Nevada 89712, Telephone: (702) 885-
5680.
SUPPLEMENTARY INFORMATION: At the
request of the Clark County (Nevada)
Regional Transportation Commission
and other entities, the Nevada
Department of Transportation (NDOT)
is preparing an Environmental Impact
Statement. The purpose of this EIS is to
determine the impacts of proposed
Tradsportation modifications designed
to improve the east/west movement of
traffic in the Flamingo Road, Las Vegas
corridor.

Possible alternatives for
accomplishing the project objectives
include (1] extension of Flamingo Road
from Interstate 15 westward to Decatur
Boulevard and construction of a full
interchange on 1-15 at Flamingo Road.
(2) modification of the 1-15 interchanges
and other major intersections on any
one or a combination of Sahara Avenue,
Spring Mountain Road or Tropicana
Avenue, (3) some combination of (I) and
(2), and (4) taking no action at all.

The scoping process will begin with
an "Intent to Study" letter to be sent to
appropriate Federal, State and local
agencies as well as interested private
organizations and individuals. A formal
scoping meeting will be held on August
6,1980 at 10 o'clock a.m. in the NDOT
District Office at 1200 North Main
Street, Las Vegas. In addition, the
scoping process will include the
establishment and operation of an Inter-
Agency Project Development Team, a
Public Informational Meeting, the
operation of a Project Office at 3305
West Spring Mountain Road, No. 38, Las
Vegas, Nevada 89102( 702-873-4511] by
the Project Consultant, and personal
solicitation of input from concerned
agencies, organizations and individuals
by-members of the consultant's staff. To
ensure that the full range of issues
related to this proposed action'are
addressed and all significant issues
identified, comments and suggestions
are invited from all interested parties.
Comments, suggestions or questions
concerning this proposed action and the
EIS should be directed to the FHWA or
NDOT at the addresses provided above.
(CFDA Program Number 20.205. The
provisions of OMB Circular No. A-95
regarding State and local clearinghouse

review of Federal and federally assisted
prograis and projects apply to this program)

Issued on: July 281980.
T. LH Mch,
Acting Division Administrolr, Ccrso-r Ctv
NeV.
[FR Doc. 80-32= Feed 5-6-.a &45 am]
BILlING CODE 4811-22-M

Federal Railroad Administration

[BS-Ap-No. 1588]

National Railroad Passenger Corp.;
Public Meeting

The National Railroad Passenger
Corporation (Amtrak) has petitioned the
Federal Railroad Administration (FRA)
for authority to modify a portion of the
signal system which controls train
operations between Baldwin,
Pennsylvania and Regan, Delaware. The
proposed modification involves the
initial installation of the revised signal
system that Amtrak intends to utilize on
all portions of the Northeast Corridor
trackage between Boston,
Massachusetts and Washington, D.C.
The proposed signal changes are part of
a comprehensive improvement program
which is designed to enhance the overall
performance of rail service on this line.

The Amtrak request is contained in
several related proceedings which are
identified as FRA Block Signal
Applitration 1588 and four waiver
petitions designated RS&I Number 607,
RS&I Number 608, RS&I Number 50 and
RS&I Number 610. The Railroad Safety
Board of the FRA (Board), which has
been delegated responsibility to
determine whether to grant the request
contained in these proceedings, has
previously held two public hearings in
these proceedings. The hearings were
held on October 16, 1979 in Philadelphia,
Pennsylvania and on October 18,1979 in
Boston, Massachusetts in accordance
with a public notice published in the
Federal Register on September 10, 1979
(44 FR 52783).

The information obtained during those
hearings as well as that obtained during
a detailed investigation of the Amtrak
request has convinced the Board that
there is a need to hold a public meeting
to explore some of the issues about the
proposed modification that have been
raised in these proceedings.
Consequently, the Board has voted to
schedule a public meeting. The public
meeting will be held at 10:00 am. on
August 28.1980 in Room 8334 of the
Nassif Building located at 400 Seventh
Street, SW, in Washington. D.C.

The public meeting will be informal
and will be conducted by a
representative designated by the Board.

The representative of the Board will
make an opening statement conc n g
the scope of the meeting and any
procedures necessary for the conduct of
the meeting.

Issued In Washington. D.C. on July 3W, 1980.
Joseph W. Walsh,
Chainwaji RjrarSafe&,'Lard.
[FR D-4-- 80-6& Eod -64% MAS am
5ILING COE 4910-0-"

[FRA Waiver Petition Docket HS-80-71

Texas South-Eastern Railroad Co.;
Petition for Exemption From the Hours
of Service Act

In accordance with 49 CFR 211.41 and
211.9. notice is hereby given that the
Texas South-Eastern Railroad (TSE) has
petitioned the Federal Railroad
Administration (FRA] for an exemption
from the Hours of Service Act (83 Stat.
464, Pub. L. 91-169,45 U.S.C. 64a(e}].
That petition requests that the TSE be
granted authority to permit certain
employees to continuously remain on
duty for in excess of twelve hours.

The Hours of Sir-ice Act currently
makes it unlawfal for a railroad to
require or perm;t specifed employees to
continuously remain on duty for a
period in excess of trvlve hours.
However, the Hours cf Service Act
contains a provision that permits a
railroad, which empisys no more than
fifteen employees who are subject to the
statute, to seek an exemption from this
twelve hour limitation.

The TSB seeks this exemption so that
it can permit certain employees to
remain continuously on duty for periods
not to exceed sixteen hours. The
petitioner indicates that granting this
exemption is in the public interest and
will not adversely affect safety.
Additionally, the petitioner asserts that
it employs no more than fifteen
employees and has demonstrated good
cause forgranting this exemption.

Interested persons are invited to
participate in this proceeding by
submitting written views or comments.
FRA has not scheduled an opportunity
for oral comment since the facts do not
appear to warrant it. Communications
concerning this proceeding should
identify the Docket Number, Docket
Number HS--0-7, and must be
submitted in triplicate to the Docket
Clerk, Office of the Chief Counsel,
Federal Railroad Administration, Nassif
Building, 400 7th Street, SW.-
Washington, D.C. 20590.
Communications received before
September 19, 1960, will be considered
by the FRA before final action is taken.
Comments received after that date will
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be considered'as far as practicable. All
comments received will be available for
examination both before and after the
closing date for comments, during
regular business hours in Room 8211,
Nassif Building, 400 7th Street, SW,
Washington, D.C. 20590.
(Sec. 5 of the Hours of Service Act of 1969 (45
U.S.C. 64a), 1.49(d) of the regulations of the
Office of the Secretary, 49 CFR 1.49[d))

Issued in Washington, D.C. on July 30, 1980.
Joseph W. Walsh,
Chairman. Railroad Safety Board.
[FR Doc. 80-23855 Filed 8.6-80, 8:45 am]
BILLING CODE 4910-06-M

[Docket No. AMFG-1, Notice No. 1]

Federal Financing of Amtrak Under
Sections 601 and 602 of the Rail
Passenger Service Act of.1970;
Proposed Guidelines,
AGENCY: Federal Railroad
Administration ("FRA"), Department of
Transportation ("Department"). -
ACTION: Notice of Proposed Guidelines.

SUMMARY: These proposed guidelines
implement sections 601(b) and 602(h) of
the Rail Passenger Service Act, as
amended, 45 U.S.C. 601(b), 602(h), ("the.
Act"). They establish a basis for a s6und
financial relationship between the
National Railroad Passenger
Corporation ("Amtrak") and the
Department, acting through the FRA, by'
setting out the information to be
acquired by Amtrak and evaluated by
Amtrak and FRA in making financial
planning decisions, the procedures
through which federal funds will be
made available to Amtrak, and the
documentation required for the
exppnditure of those funds.
DATED: Written comments must be
received before September 22, 1980,
Comments received after that date will
be considered so far as possible without
incurring additional expense or'delay.
ADDRESS: Written comments should
identify the docket number and notice
number and should be submitted in
triplicate to: Docket Clerk, Chief
Counsel's Office, Federal Railroad
Administration, Room 5101, Department
of Transportation, Washington, D.C.,
20590. Persons desiring to be notified
that their written comments have been
received by FRA shall submit a
stamped, self-addressed post card with
their comments. The Docket Clerk will
indicate on the post card the date on
which the comments were received and
will return the card to the addressee.
Written comments will be available for
examination, both before and after the
closing date for written comments,

during regular business hours in Room
8211 of the Nassif Building, 400 7th
Street, S.W., Washington, D.C. 20590.
FOR FURTHER INFORMATION CONTACT.
Principal Program Person: Richard G,
Wakeman, Rail Passenger Programs
Division, Federal Railroad
Administration, 400 Seventh Street,
S.W., Washington, D.C. 20590, 202-755-
9332. Principal Attorney: David M.
Talley, Office of the Chief Counsel,
Federal Railroad Administration, 400
Seventh Street, S.W., Washington, D.C.
20590, 202-472-5438.

SUPPLEMENTARY INFORMATION:

Background
Section 601(b) of the Act authorizes

the Secretary of Transportaion ("the
Secretary") to grant Amtrak funds for
operating and capital expenses. Grant
funds appropriated pursuant to sectibn
601(b) are required to be expended in
accordance with guidelines established
by the Secretary. In addition, section
602(a) allows the Secretary to guarantee
loans made to Amtrak for capital
acquisitions and repairs, Section 602(i)
requires that Amtrak's guaranteed loan
requests comply with general guidelines
drawn under section 602(h) by the

-Secretary to assist Amtrak with capital
and budgetary planning.

These guidelines shall apply to both
the Department's grants under section
601(b) and it loan guarantees under
section 602(a). They set forth the
procedures by which grant funds will be
released or'loan guarantees issued, and
provide for Amtrak's annual submission
to FRA of a comprehensive operating
and capital plan.

The Secretary is required by section
308(c) of the Act to report on the
effectiveness of the Act and include his

-or her findings'in the Department's
annual report to Congress. Amtrak's
submissions pursuant to these
guidelines will be utilized in the
preparation of those annual reports.

The form and content of loan
guarantee applications will continue to
be regulated by 49 CFR Part 251.
Economic Impact

Since the procedural and reporting
requirements of these guidelines impose
no significant burden on Amtrak, these
guidelines are not considered significant
for the purposes of the Department's
Regulatory Policies and Procedures
Order (44 FR 11034, February 26,1979)
implementing Executive Order 12044.
Procedural in nature, these guidelines
specify the timing and content of
submissions Amtrak has been required
to provide to the Department pursuant
to the terms and conditions of existing

loan guarantees made under section
602(a) of the Act. Also, Amtrak Is
presently collecting for Internal
management purposes, or as a result of
loan guarantee terms and conditions, the
information required for inclusion in tho
Comprehensive Operating and Capital
Plan referred to in section 2.1 of these
guidelines. Consequently, the additional
costs' to Amtrak of compliance with'
these guidelines would be insignificant.
Furthermore, the guidelines will not
have an economic impact on any
organization or individual other than
Amtrak. Therefore, It Is the
determination of the FRA that these
proposed guidelines will impose so
minimal a regulatory burden that they
do not warrant a full regulatory
evaluation under the Deplirtment's
Regulatory Policies and Procedures
Order.

Small Business Impact
FRA has evaluated this document and

determined that it does not have any
special impact on small business.

In consideration of the foregoing, the
following guidelines are proposed,
Table of Contents
Article One: Definitions
Article Two: Planning and Policy

Section 2.1 Comprehensive Operating and'
Capital Plan

Section 2.2 Budget Request and Approved
Budget Request

Section 2.3 Consistency of Assumptions
Article Three: Funding Procedures

Section 3.1 General Principles
Section 3.2 Procedure for Requesting

Funds
Section 3.3 Procedure for Issuance of

Loan Guarantees
Section 3.4 Release of Grant Funds
Section 3.5 Subsequent Justification of

Expenditures Required
Article Four: Control and Management of

Expenditures
Section 4.1 Internal Accounting

Procedures Required
Section 4.2 Retention of Records
Section 4.3 Reporting Requirements

Article Five: Compliance
Section 5.1 Expenditures in Compliance

with Approved Budget Request and
Guidelines

Section 5.2 Right to Defer or Refuse
Funding

Section 5,3 Waiver by Administrator
Article Six: Effective Date

Article One: Definitions and References
1.1 As used in these guidelines:
(a) "Act" means the Rail Passenger

Service Act, as amended (45 U.S.C. 501
et seq.).

'(b) "Administrator" means the
Federal Railroad Administrator or his or
her delegate.

(c) "Amtrak" means the National
Railroad Passenger Corporation.

I II
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(d) "Approved Budget Request"
means that document transmitted to
'Amtrak from FRA setting forth the
Budget Request as approved or modified
by Congress in appropriating funds
pursuant to section 601(b) of the Act.

(e) "Budget Request" means those
documents submitted to the Congress by
the Department in justification of a
request for an appropriation for Amtrak
pursuant to section 601(b) of the Act.

(f) "Budget Year" means the second
fiscal year commencing after April 1 of
the then-current year.

(g) "Capital Authorization Request" or
"CAR" means that document defined in
section 3.2.

(h) "Capital Grant Funds" means
Grant Funds appropriated for payment
of Amtrak's captial expenditures
pursuant to section 601(b] of the Act.

(i) "Comprehensive Operating and
Capital Plan" or "Plan" means the
Comprehensive Operating and Capital
Plan referred to in sdction 2.1.

{I) "Cost reimbursement agreement"
means any agreement in which
Amtrak's obligation to pay is
determined in whole or in part by the
costs incurred by a third party in
fulfilling the agreement.

(k) "Department" means the United
States Department of Transportation.

(13 "Grant Funds" means any funds
appropriated for Amtrak's use under
section 601(b ) of the AoL

(m) "Guaranteed Loan Funds" means
sums borrowed by Amtrak on
obligations guaranteed by the
Administrator under section 602(a) of
the Act.

(n) "Operating Grant Funds" means
Grant Funds appropriated for the
payment of Amtrak's operating
expenses pursuant to section 601(b) of
the Act.

(o) "Route and Service Criteria"
means the Criteria and Procedures for
Making Route and Service Decisions
established pursuant to section 404(c) of
the Act.

(p) "Secretary" means the Secretary
of Transportation or his or her delegate.

Article Two: Planning and Analysis

2.1 Comprehensive Operating and
Capital Plan

(a) Amtrak shall submit to the
Administrator by April 1 of each year a
Comprehensive Operating and Capital
Plan that shall have been approved by
Amtrak's Board of Directors.

(b] Amtrak shall submit to the
Administrator by August 1 of each year
a reconciliation of the Plan reflecting
Congressional Appropriation Committee
action on the Budget Request for the
next fiscal year.

(c) The Plan shall present information
for the past fiscal year. the then-current
fiscal year and each of the succeeding
six fiscal years. Each fiscal year shall
commence October 1.

(d) For each of the years identified in
section 2.1(c), the Plan shall present at
least the followin information:

(i) A source and application of funds
statement

(ii) A pro forma income statement;
(III) An operating statement

presenting, for each train that Amtrak
anticipates will operate during the
Budget Year and the two following fiscal
years, the information contained in
Attachment I of these guidelines,
together with a statement of the
principles followed in allocating costs to
each train to determine its avoidable
and fully allocated costs, the
calculations used to generate those costs
for each train, and the assumptions used
to estimate the passenger-miles
generated by each train and Its revenue
yield per passenger mile;

(iv) A profit improvement (or lossminimization) plan, together with
supporting detail for each of its elements
including, without limitation, a narrative
description of each element, the
operating and capital expenses, If any,'
associated with each element and the
adjustments each element Is expected to
produce in each year's pro forma and
operating statements; and.

(v) A capital plan covering the then-
current fiscal year and each of the
succeeding six fiscal years, including the
proposed timing of expenditures for
each of its elements and an analysis
demonstrating the merit of each capital
plan item in excess of $100,000 that is
not included as an element of the profit
improvement (or loss minimization) plan
prepared in response to section
2.1(c)(iv).

(e) For fiscal years prior to the earliest
fiscal year identified in section 2.1(c),
Amtrak shall provide the Administrator,
upon request with data comparable to
that required under the Plan.

(F) Within thirty (30) days after
submission of the Plan, the
Administrator shall transmit his or her
questions, comments, recommendations
and intended actions to Amtrak. Within
(30) days following receipt of that
material, Amtrak will provide the
Administrator with answers to his or her
questions and responses to his or her
comments, recommendations and
intended actions.

2.2 Budget Request and Approved
Budget Request

(a) The pro forma income statement
and capital plan for the second fiscal
year following the then-current fiscal

year, submitted as a part of the Plan,
shall constitute Amtrak's submission to
the Department supporting the
Department's annual Budget Request for
appropriations to Amtrak.

(b) If the Budget Request for an
appropriation to Amtrak submitted by
the Department to the Congress is
inconsistent with the pro forma income
statement and capital plan submitted by
Amtrak, the Department will provide
Amtrak with a written explanation of
the difference.

(c) Amtrak will provide the
Administrator, upon request, with the
information that the Administrator
determines is necessary to analyze and
substantiate any submission Amtrak
makes to the Congress in connection
with the Budget Request.

(d) Within thirty (30) days after
enactment of appropriations for Amtrak
pursuant to section 601(b) of the Act as
a part of the Department's annual
appropriations Act, the Administrator
shall prepare and transmit to Amtrak
the Approved Budget Request. The
Approved Budget Request will be
prepared in accordance with the same
standards and practices employed by
the Department in interpreting its own
appropriations Acts.
23 Consistency of Assumptions

Any submission Amtrak makes to the
Congress, including Amtrak's annual
report, shall be consistent with the
accounting. cost allocation and other
assumptions used in preparing the Plan.
In the vent that Congress requires
specific alternative assumptions.
Amtrak shall provide the Administrator
with a reconciliation of any such
submission with the Plan.
Article Three: Funding Procedures

3.1 Geneal Principles
(a) All requests by Amtrak for funds

shall be consistent with the Approved
Budget Request in which the
expenditure requested was projected.

(b) All expenditures of such funds
shall be made solely for the purpose and
in the amounts specified in Amtrak's
request as approved by the
Administrator.
3.2 Procedure for Requesting Grant
Funds and Adjustments to Guaranteed
Loan Drawdown Authority

(a) At least ten (10) business days
prior to each fiscal quarter, Amtrak shall
submit to the Administrator for such
quarter a request for Grant Funds and
Adjustments to Guaranteed Loan
Drawdown Authority that shall detail
the proposed use of such funds. Where it
appears that the amount of Grant Funds
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requested will exceed the quarterly
apportionment authorized by the Office
of Management and Budget, Amtrak
shall submit its request at least thirty
(30) days prior to the beginfiing of the
fiscal quarter.

(b) Such request shall contain the
certifications and information required
in Attachment II of these guidelines.

(c) Requests for operating grants shall
include a reconciliation with the source
and application of funds statement in
the most recent Plan unless a later
statement, consistent with the Approved
Budget Request, has been filed with the
Administrator. Any variation in a line
item that exceeds, by either twenty (20)
percent or $2,000,000, the amount
projected in the ource and application
of funds statement shall be explained in
the request.

(d) Each request for funds for capital
expenditures, whether for Capital
Grants Funds or Guaranteed Loan
Funds, shall reference the projected
amounts coming due on an approved
Capital Authorization Request.

(i) CARs shall have been approved by
Amtrak's Board of Directors in
accordance with Amtrak's corporate by-
laws.

(ii) Any increase by more than either
five (5) percent or $100,00 in the amount
of an approved CAR shall be explained
in detail and approved by the Board of
Directors by means of a: supplemental
CAR.

3.3 Procedures for Issuance of Loan
Guarantees

Loan guarantees will be issued upon
filing of an application by Amtrak
pursuant to 49 CFR Part 251, subject to
approval by the Administrator. The
Administrator may attach such terms
and conditions to any loan guarantee as
he or she may determine in his or her
sole discretion to be necessary or
appropriate. Any note guaranteed
pursuant to section 602(a) shall provide
that drawdowns unier the note by
Amtrak shall not exceed the loan
drawdown authority established by the
Administrator.

3.4 Release of Grant Funds
(a) Capital Grant Funds shall be

released quarterly in an amount equal to
the quarterly apportionment approved
by-the Office of Management and
Budget. Capital Grant Funds shall not be
used to defray operating qxpenses. To
the extent that the quarterly capital
funding needed to meet expenditures
coming due during the quarter is less
than the quarterly funding available for
capital expenditure purposes (e.g.
capital grant, unexpended loans or Penn
Central settlement), the Administrator

may reduce the aggregate amount of
drawdowns authorized by him under
section 3.3 hereof by the difference
between the quarterly funding available
for capital expenditure purposes and the
.amount of capital funding needed to
meet expenditures coming due during
the quarter. If capital funding needed to
meet expenditures coming due during
the quarter is in excess of the quarterly
capital funding available, then the
Administrator may increase the
aggregate amount of drawdowns
authorized by him by the difference
between the amount needed to meet
capital expenditures coming due during
the quarter and the quarterly capital
funding available.

(b) Operating Grant Funds shall be
released quarterly in amounts not to
exceed the quarterly apportionment
approved by the Office of Management
and Budget.

(c) All Grant Funds shall be paid by
letter of credit in conformity with
Treasury Department Circular 1075, and
with the requirements of Office of
Mangement and Budget Circular A-34.

3.5 Subsequent lustification of
Expenditures

The Administrator may request, and
the chief financial officer of Amtrak
shall submit upon such request,
documents substantiating that Amtrak
has in fact expended Grant and
Guaranteed Loan Funds for the purposes
and in the amounts specified in its
quarterly requests for funds.
Article Four. Administrative and Fiscal
Requirements -

4.1 Accounting

(a) Amtrak shall operate and maintain
an effective accounting system and
related internal controls, and insure that
adequate records are being maintained,
that all funds are being controlled and
expended in accordance with these
guidelines and the Approved Budget
Requests, and that its accounting

•techniques are designed to allocate
accurately its costs to the various
aspects of its operatiohs.

(b) Amtrak shall obtain the right to
audit contractors, including cost
reimbursement subcontractors, under
any cost reimbursement agreement of
$100,000 or more entered into
subsequent to the effective date of these
guidelines unless this requirement is
waived in writing by the Administrator.
Amtrak shall conduct regular audits
under any cost reimbursement
agreement that provides for such audit.

4.2 Retention of Records

Amtrak shall retain for a period of
seven [7) years after the expiration of Ito
fiscal year all financial records,
including all summary and principal
source documents, supporting
accounting transactions, the general
ledger, subsidiary ledgers, personnel
and payroll records, cancelled checks,
reports of adults, both internal and
external, and all other related
documents and records. The
Administrator, the Inspector General of
the Department, and their designated
representatives shall have access to
such documents and related memoranda
and papers for purposes of audit,
examination, and copying.

4.3 Reporting Requirements

Amtrak shall submit to the
Administrator, within ninety (00) days
after the close of each month, the
monthly reports designated in
Attachment Il of these guidelines.

Article Five: Compliance

5.1 Expenditures in Compliance With
Approved Budget Request and
Guidelines

All Grant Funds expended by Amtrak
shall be spent in accordance with
Approved Budget Requests and with
these guidelines.

5.2 Right to Defer or Refuse Funding
In the event the Administrator

determines under the provisions of
section 601(b) or 602(i) of the Act that
Amtrak has failed to comply with the
Approved Budget Request or with these
guidelines, he may defer payment of
funds appropriated for Amtrak's use
either in part or in whole, or refuse to
guarantee loans for Amtrak, until such
time as Amtrak complies with the
Approved Budget Request and these
guidelines.

5.3 Waiver by Administrator

The Administrator may, upon request
with good cause shown, waive or
modify any requirement of these
guidelines not required by law. Amtrak
may not rely upon any purported oral
waiver or modification. A waiver or
modification of a requirement an one
occasion may not be relied upon as an
indication that such requirement will be
waived or modified on any future
occasion.

Article Seven: Effective Date

These guidelines shall become
effective as of .
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Attachment I-Train Revenue and Expense
Statement

Train No.

Origin Point
Terminal Point
Frequency
Revenue:

Transportation
Food Service Car (includes Amdinette and

Amcafe)
Lounge Car
Mail & Express
Other
Total Revenue

Expenses:
Direct Expenses
Train/Engine Crew
Fuel & Lubrication
On Board Labor
On Board Supplies
Subtotal

Contributior (Loss) Net of Direct Expenses
Avoidable Expenses

Station Services
Other Facility Expenses
Switching
Maintenance of Equipment
Maintenance of Way
Incentives/Penalties
Other

Total Avoidable Expenses
Contribution (Loss) Net of Avoidable

Expenses
Allocated Expenses

Station Svcs.
Other Facility
Switching
Maintenance of Equipment
Maintenance of Way
Depreciation
Incentive/Penalties
Other
Total Allocated Expenses

Total Contribution (Loss] Net of Fully
Allocated Expense

Total Passengers
Total Passenger miles
Total Train miles
Total Car miles
Total Locomotive miles

Attachment Il-Quarterly Funding
Requisitions

Quarterly funding requisitions shall contain
the information and assurances set forth
below-.

1. The total amount of funds requested,
detailed by operating grant, capital and labor
protection grant and the proposed adjustment
to drawdown authority under the guaranteed
loan program.

2. An itemized statement of the proposed
application of the funds requested.

3. A statement of estimated cash sources
and application.

4. A statement of capital expenditures by
CAR showing the projected expenditures i
the coming quarter, the estimated
expenditures in the current quarter, the
actual expenditures in the previous quarter,
the authorized amount of the CAR, the actual
expended balance, the estimated expended
balance at the end of the coming quarter,
proceeds from the sale of rolling stock and
the capital portion of lease obligations.

5. A projection of capital expenditures by
quarter for the remainder of the fiscal year.

6. The certification of Amtrak's chief
financial officer that the information
contained in the request and supporting
documents is true and accurate to the best of
his knowledge, and that all funds provided by
the Department of Transportation will be
used only for the financial purposes
permitted by law and in accordance with the
document contained in the request.

7. A statement of capital expenditures paid
or to be paid during the fiscal year out of
sources other than grant or loan funds.

8. An opinion of counsel that all
expenditures proposed in the quarterly
funding requisition have been approved by
Amtrak in accordan% with its internal
procedures, and that any funds provided
pursuant thereto will be used only for the
purposes stated therein.

Attachment ff.-Monthly Reporting
Amtrak shall submit the following report.

certified by the Chief Financial Officer, 90
days after the close of each month-

(1) A source and application of funds
statement.

(2) An obligation status report of capital
expenditures including total expenditures to
date for each approved project (CAR) OF
$100,000 or more in Amtrak's capital plan.

(3] A responsibility report stating each
corporate department's operating expenses.

(4) An income (profit and loss) statement.
with a summary for the fiscal year to date, for
the system and for the NEC showing the
variance from the budget contained in the
Plan.

(5] A balance sheet with a comparison with
the same month of the previous year.

Issued in Washington. D.C. on July 31.1960.
John M. Sullivan,
Administrator.
(FR Do. 80 2 35 Fded 6S840 845 ant
BILLING CODE 4910-06-M

National Highway Traffic Safety

Administration

[Docket No. IP80-01; Notice 2]

White Motor Corp.; Grant of Petition
for Determination of Inconsequential
Noncompliance

This notice grants the petition by
White Motor Corporation of Eastlake,
Ohio, to be exempted from the
notification and remedy requirements of
the National Traffic and Motor Vehicle
Safety Act (15 U.S.C. 1381 at seq.) for an
apparent noncompliance with 49 CFR
571.127, Motor Vehicle Safety No. 127,
Speedometers and Odometers. The
basis of the grant is that the
noncompliance is inconsequential as it
relates to motor vehicle safety.

Notice of receipt of the petition was
published on March 10, 1980 (45 FR
15360] and an opportunity afforded for
commenL

Beginning September 1.1979,
paragraph 54.1.4 of Standard No. 127
requires the figure "55" to appear on
speedometers and to be highlighted.
White inadvertently produced nine
vehicles before October 23,1979,
equipped with old style speedometers
that do not comply with S4.1.4. It argued
that the noncompliance is
inconsequential because the vebciles
are heavy duty diesel powered trucks
fitted with governors, and are typically
capable of top speeds varying from 50
and 60 mph. The trucks otherwise meet
Standard No. 127. White also believes
the noncompliance is not safety related
and that a recall would inconvenience
the owners and discourage them from
having real safety problems corrected in
the future.

No comments were received on the
petition.

The NHTSA concurs with petitioner's
argument that the noncompliance has an
Inconsequential relationship to safety
because it occurs on a limited number of
speed-governed vehicles. Petitioner has
met its burden of persuasion, and its
petition is hereby granted.
(Secs. 102. Pub. L 93-492, 99 Stat. 1480 (15
U.S.C. 1417): delegations of authority at 49
CFR 1.50 and 49 CFR 501.8]

Issued on July 29.1980.
Michael M. Finkelstein
Assocate AdmanistratorforRulemaking.
I[R Dx. W-Z51s Faed &4--. &1 azl
BILUING CODE 4910-5

WATER RESOURCES COUNCIL

Appointment to the Performance
Review Board, Senior Executive
Service

AGENCY: U.S. Water Resources Council.
SuBJEcr. Notice of appointment to the
Performance Review Board, Senior
Executive Service.
ACTION: Notice.

DATE EFFECTIVE: August 1,1980.
FOR FURTHER INFORMATION CONTACT:
Ms. Phyllis A. Smith, Director,
Management Programs Division, U.S.
Water Resources Council. 2120 L Street,
NW., Washington, DC 20037, Phone:
(202] 251-6448.

Pursuant to the Civil Service Reform
Act, (4314)(c](4) requires that the
appointment of Performance Review
Board Members be published in the
Federal Register.

The following person replaces Lewis
D. Walker as a member of the U.S.
Water Resources Council's Performance
Review Board which oversees the
utilization and evaluation of the
Council's Senior Executive Service:
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Frank H. Thomas
Dated: August 1,1980.

Gerald D. Seinwill,
DeputyDirector.
|FR Doc. 80-23834 Filed 8-D-00 8:45 am]
BILNG CODE 8401-01-M

Schedule Awarding SES Bonuses
AGENCY: U.S. Water Resources Council.
SUBJECT: Notice of schedule awarding
SES bonuses.
ACTION: Notice.

DATE EFFECTIVE: August 1,1980.
FOR FURTHER INFORMATION CONTACT.
Ms. Phyllis A. Smith, Management -
Programs Division, U.S. Water
Resources Council, 2120 L Street. NW.,
Washington, DC 20037, Phone: (202) 254-
6448.

The Council has established the
following schedule for awarding SES
bonuses:

process Completiondate

End of Rating Period Jaiy 1Z 1980.
Performance Appraisal - -- Aug. 1, 1980.
Assessment Conference ........ Aug. 11. 1980.
Performance Review Board - Aug. 14.1980.
Compensation Decldsons- Aug. 15, 1980.
Bonus Pald. Aug. 25, 1980.

Gerald D. Seinwill,
DeputyDirector.
[FR Doc. 80-23833 Filed 8--80; 8:45 am)
BILUNG CODE 8410-01-M
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CIVIL AERONAUTICS BOARD.

Notice of addition and closure of
items to the August 7, 1980 meeting.

TIME AND DATE: 9:30 a.m. (after regular
scheduled Board meeting) August 7,
1980.
PLACE: Room 1012, 1825 Connecticut
Avenue NW., Washington, D.C. 20428.

SUBJECT:.

29. Docket 37730, Standard Foreign Fare
Level Investigation (Instructions to staff)
(OGC).

28. Docket 37951-Application of Pan
American World Airways, Inc. for
amendment of its certificate of public
convenience and necessity for Route 132 to
include Bombay. India (BIA).

STATUS: Closed.

PERSON TO CONTACT: Phyllis T. Kaylor.
the Secretary [202) 673-5068.
[S-1497-W Filed 864-0 3:10 pm]
BILWNG CODE 6320"1-M

2

COMMISSION ON CIVIL RIGHTS.

DATE AND TIME: August 5,1980, 2 p.m.

PLACE:. 1121 Vermont Avenue NW.,
Washington, D.C. 20425.
STATUS: Conference call meeting, open
to public.

MATTER TO BE CONSIDERED: Proposal for
Miami hearing.

PERSON TO CONTACT FOR FURTHER
INFORMATION: Charles Rivera or Barbara

Brooks, Press and Communications
Division (202) 254-6697.
[S-1486 Fded 8-5--0 10-33 am]
BILUNG CODE 633,.01-M

3
FEDERAL COMMUNICATIONS COMMISSION.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 2 p.m., Thursday, July 31,
1980.
PLACE: Room 856,1919 M Street NV.,
Washington, D.C.
STATUS: Open Commission meeting.
CHANGES IN THE MEETING: Deletion of an
item.

Agenda. Item Number, and Subject
Broadcast-7-Tite: Requests for the

formation of a new Covernment-Industry
Advisory Committee, and for the
inauguration of an omnibus proceeding to
facilitate a comprehensive approach to AMI
and FM matters now being considered in
separate dockets, and for the inauguration
of rule making to discontinue the threshold
requirements of Section 73.37(e)(2) of the
rules. Summary. The Commission will
consider staff recommendations for action
upon the foregoing requests.

Additional information concerning
this item may be obtained from Edward
Dooley, FCC Public Affairs Office,
telephone number (202) 254-7674.

Issued. July 31,1980.
IS-1495-W Filed 84-t t4o pm)
BILUNG CODE 671241-M

4
FEDERAL DEPOSIT INSURANCE
CORPORATION.

Notice of change in subject matter of
agency meeting.

Pursuant to the provisions of
subsection [e)(2) of the "Government in
the Sunshine Act" (5 U.S.C. 552b(e)(2)),
notice is hereby given that at its open
meeting held at 2:00 p.m. on Monday,
August 4, 1980, the Board of Directors of
the Federal Deposit Insurance
Corporation determined, on motion of
Chairman Irvine H. Sprague, seconded
by Mr. Paul M. Homan. acting in the
place and stead of Director John G.
Heimann (Comptroller of the Currency),
that Corporation business required the
withdrawal from the agenda for
consideration at the meeting, on less
than seven days' notice to the public, of
Item No. V.3, an appeal, pursuant to the
Freedom of Information Act, from the

Corporation's earlier denial of a request
for records.

The Board further determined, by the
same majority vote. that no earlier
notice of the change in the subject
matter of the meeting was practicable.

Dated: August 4.1980.
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Exec-utie Secretao.
(S-491-1 Fikd 8-s-t 1=51 aml
BILLING CODE 6714"1-U

5

FEDERAL DEPOSIT INSURANCE
CORPORATION.

Notice of changes in subject matter of
agency meeting.

Pursuant to the protisions of
subsection (el(2) of the "Government in
the Sunshine Act" (5 U.S.C. 552b(e](2)).
notice is hereby given that at its dosed
meeting held at 2:30 p.m. on Monday,
August 4,1980, the Corporation's Board
of Directors determined, on motion of
Chairman Irvine H. Sprague, seconded
by Mr. Paul M. Homan, acting in the
place and stead of DirectorJohn G.
Heimann (Comptroller of the Currency),
that Corporation business required the
addition to the agenda for consideration
at the meeting, on less than seven days'
notice to the public, of the following
matters:
Application of The Bank of Miami, Miami,

Florida. an insured State nonmember bank.
for consent to merge. under its charter and
title, with Interamerican Bank of Miami.
Miami. Florida. and for consent to establish
the three offices of Interamerican Bank of
Miami as branches of the resultant bank.

An appeal pursuant to the Freedom of
Information Act, from the Corporation's
earlier denial of a request for records.

The Board further determined, by that
same majorityvote, that no earlier
notice of these changes in the subject
matter of the meeting was practicable;
that the public interest did not require
consideration of the matters in a
ineeting open to public observation; and
that the matters could be considered in
a closed meeting by authority of
subsections (c(6), (c)(8), and (c)(9](A)(ii)
of the "Government in the Sunshine
Act" (5 U.S.C. 552b(c]6), (c](8), and
(cDao}[A(t}8.

Dated- August 4,.1980-
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Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.
[S-1492-80 Filed 8-5-W 11:51-aml

BILLING CODE 6714-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION.

Notice of agency meeting.
Pursuant to the provisions to the

"Government in the Sunshine Act" (5
U.S.C. 552b), notice is here given that at
2:30 p.m. on Monday, August 11, 1980,
the Federal Deposite Insurance
Corporation's Board of Directors will
meet in closed session, by vote of the
Board of Directors pursuant to sections
552b~c)C2), (c)(4). (c)(6), (c)C8),

(c)(9)(A)(ii), (c)(9)(B), and (c)(10), of Title
5, United States Code, to consider the
following matters:

Application for Federal deposit
insurance:

Manatee Communitj Bank, a proposed new
bank, to be located jt 1700 59th Street
West, Bradenton, Florida, for Federal
deposit insurance.

Recommendations regarding the
liquidation of a bank's assets acquired
by the Corporation in its capacity as
receiver, liquidator, or liquidating agent
of those assets:
Case No. 44,405-SR-Bank of Lake Helen,

Lake Helen, Florida.
Case No. 44,414-SR-Bank of Lake Helen,

Lake Helen, Florida.
Memorandum re: American City Bank and

Trust Company, National Association,
- Milwaukee, Wisconsin.

Recommendations with respect to the
initiation, termination, or conduct of
administrative enforcement proceedings
(cease-and-desist proceedings,
termination-of-insurance proceedings,
suspension or removal proceedings, or
assessment of civil money penalties)
against certain insured banks or officers,
directors, employees, agents, or other
persons participating in the conduct of
the affairs thereof:
Names of persons and names and locations

of banks authorized to be exempt from
disclsoure pursuant to the provisions of
subsections (c][6), (c)(8), and (cJ(9)(A)(ii) of
the "Government in the Sunshine Act" (5
U.S.C. 552b(c)(6), (c)(8), and (c)[9)(A)(ii)).

Personnel actions regarding
appointments, promotions,
administrative pay increases,
reassignments, retirements, separations,
removals, etc.:
Names of employees authorized to be exempt

from disclosure pursuant to the provisions
of subsection (c)[2) and (c)(6) of the
"Government in the Sunshine Act" (5
U.S.C. 552b(c)(2) and (c)(6)).

The meeting will be held in the Board
Room on the sixth floor of the FDIC
Building located at 550-17th Street,
N.W., Washington, D.C.

Requests for information concerning
the meeting may be directed to Mr.
Hoyle L. Robinson, Executive Secretary
of the Corporation, at (202) 389-4425.

Dated: August 4,1980.
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.
[S-1493-80 Filed 8-5-10;. 11:51 am]

BILLING CODE 6714-01-M

7
FEDERAL DEPOSIT INSURANCE
CORPORATION. "

Notice of agency meeting.
Pursuant to the provisions to the

- "Government in the Sunshine Act" (5
U.S.C. 552b), notice is here given that
the Federal Deposit Insurance
Corporation's Board of Directors will
meet in open session at 2:00 p.m. on
Monday, August 11, 1980, to consider the
following matters:

Disposition of minutes of previous
meetings.

Memorandum and Resolution re:
Banco Credito y Ahorro Ponceno, Ponce,
Puerto Rico.

Memorandum and Resolution re: City -
and County Bank of Campbell County,
Jellico, Tennessee-Resolutions
appointing officers and directors of
Campbell County Leasing Company.

Memorandum and-Resolution re:
Delegation of Authority to Siuspend
Time Deposit Withdrawal Penalties for
Disaster Areas.

Reports of committees and officers:
Minutes of the Actions approved by the

Committee on Liquidations, Loans and
Purchases of Assets pursuant to authority
delegated by the Board of Directors.

Reports of the Division of Bank Supervision
with respect to applications or requests
approved by him and the various Regional
Directors pursuant to authority delegated
by the Board of Directors.' .

Report of the Controller on the termination of
the liquidation of The Cedar Vale National
Bank, Cedar Vale, Kansas.

Report of the Controller regarding the
Corporation's securities portfolio inventory
as of June 30, 1980.

Reports of the Office of Corporate Audits
regarding the inventory of Gateway
National Bank of Chicago, Chicago, Illinois.

Report of the Office of Corporate Aduits
regard the inventory of Guaranty Bank &
Trust Company, Chicago, Illinois.

The meeting will be held in the Board
Room on the sixth floor of the FDIC
Building located at 550-17th Street,
N.W., Washington, D.C.

Requests for information concerning
the meeting may be directed to Mr.
Hoyle L. Robinson, Executive Secretary
of the Corporation, at (202) 389-4425.

Dated: August 4,1980.
Federal Deposit Insurance Corporation,
Hoyle L. Robinson,
Executive Secretary.
[5-1494-80 Filed 6-5-0. 11:51 am]

BILLING CODE 6714-01-M

8

FEDERAL ENERGY REGULATORY
COMMISSION.

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 45 FR 50035,
July 28, 1980.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 10 a.m., July 30, 1080,
CHANGE IN THE MEETING: The following
item has been added:

Item Number, Docket Number, and Company
ER-19, ER80-422. Central Vermont Public

Service Commission.
Kenneth F. Plumb,
Secretary.
[S-1490-80 Filed 8-5-80, 10.53 am]

BILLING CODE 6450-s5-M

9

FEDERAL MARITIME COMMISSION.
TIME AND DATE: 9 a.m., August 13, 1980.

PLACE: Hearing Room One, 1100 L Street
NW., Washington, D.C. 20573.

STATUS: Parts of the meeting will be
open to the public. The rest of the
meeting will be closed to the public.

MATTERS TO BE CONSIDERED: Portions
open to the public:

1. Monthly Report of actions taken
pursuant to authority delegated to the
Managing Director.

2. Agreements Nos. 8770- and 9988-5:
Modification of the United Kingdom/U.S.A.
Gulf Westbound Rate Agreement and the
Continental/U.S. Gulf Freight Association,
respectively to modify their membership
provisions and Agreement No. 9984-12:
Modification of the South Atlantic North
Europe Rate Agreement to exclude certain
service from its intermodal authority.

3. Consideration of Tariff Rule 20 (Control
of Cargo)-West Coast of Italy, Sicilian and
Adriatic Ports, North Atlantic Conference.

Portion closed to the public:

1. Docket No. 80-6: Specific Commodity
Rates of Far Eastern Shipping Company In
the Philippines/U.S. Pacific Coast Trade and
U.S. Gulf/Australia Trade-Consideration of
request of respondent for oral argument and
possible consideration of the record.
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CONTACT PERSON FOR MORE
INFORMATION: Francis C. Hurney,
Secretary, (202) 523-5725.
1S-1489-0 Filed 8-5-W. 10-33 am]
BILLING CODE 6730-01-M

10

SECURITIES AND EXCHANGE COMMISSION.

Notice is hereby given, pursuant to the
provisions of the Government in the
Sunshine Act, Pub. L. 94-409, that the
Securities and Exchange Commission
will hold the following meetings during
the week of August 11, 1980, in Room
825, 500 North Capitol Street,
Washington, D.C.

Closed~meetings will be held on
Tuesday, August 12, 1980, at 10:00 a.m.,
and on Wednesday, August 13,1980,
following the 10:00 a.m. open meeting.
An open meeting will be held on
Wednesday, August 13,1980, at 10:00
a.m.

The Commissioners, their legal
assistants, the Secretary of the
Commission, and recording secretaries
will attend the closed meetings. Certain
staff members who are responsible for
the calendared matters may be present.

The General Counsel of the
Commission, or his designee, has
certified that, in his opinion, the items to
be considered at the closed meetings
may be considered pursuant to one or
more of the exemptions set forth in 5
U.S.C. 522B[c)[4)[8)(9)(A) and (10) and 17
CFR 200.402(a)(4J[8)(9)(i) and (10].

Commissioner Friedman, as Duty
Officer, determined to hold the aforesaid
meetings in closed session.

The subject matter of the closed
meeting scheduled for Tuesday, August
12, 1980, at 10:00 a.m., will be:
Access to investigative files by Federal,

State, or Self-Regulatory Authorities.
Litigation matter.
Freedom of Information Act appeal.
Formal order of investigation.
Subpoena enforcemnt action.
Institution and settlement of administrative

proceedings of an enforcement nature.
Institution of administrative proceeding and

injunctive action.
Institution &f injunctive actions.
Institution of injunctive action and access to

investigative files by Federal, State. or Self-
Regulatory Authorities.

Opinion.
Administrative proceeding of an enforcement

nature.
Freedom of Information Act appeals and

requests for Confidential Treatment.
Personnel security matter.

The subject matter of the closed
meeting scheduled for Wednesday,
August 13,1980, following the 10:00 a.m.
open meeting, will be:
Institution of injunction actions.

The subject matter of the open
meeting scheduled for Wednesday,
August 13, 1980, at 10:00 a.m.. will be:

1. Consideration of whether to grant the
application of Joel L Halpern to become
associated with Donald Sheldon & Co., Inc.. a
registered broker-dealer, as a registered
representative. For further information.
please contact David P. Tennant at (202) .'2-
2945.

2. Consideration of whether to affirm
action, taken by the Duty Officer. granting
Professor Thomas K. McCraw. Graduate
School ofrBusiness Administration, Harvard
University, access to Commission minutes
from 1933 to 1940 and correspondence of
Commissioners Landis and Douglas. For
further information, please contact Shirley
Hollis at (202) 272-2600.

3. Consideration of whether to adopt
amendments to Regulation S-K and certain
forms and rules under the Securities Actof
1933 and the Securities Exchange Act of 1934
relating to the filing of exhibits to certain
frequently used forms. For further
information, please contact Joseph G.
Connolly, Jr. at (202) 272-3097.

4. Consideration of whether to grant the
request of Randolph Phillips, pursuant to the
Government in the Sunshine Act, for a copy
of an official Commission minute dated June
18, 1980. For further information, please
contact Myrna Siegel at (202) 272-2430.

5. Consideration of whether to adopt a rule
setting forth procedures for determining
requests for confidential treatment under the
Freedom of Information Act. For further
information, please contact Harlan W. Penn
at (202) 272-2454.

6. Consideration of whether to propose for
public comment a rule under the Public
Utility Holding Company Act of 1935 (the
"Act") which, if adopted, would exempt
certain non-utility subsidiaries of rciistered
holding companies from the duties.
obligations, and liabilities imposed under the
1935 Act on a subsidiary company, if no more
than 50% of the voting securities or other
voting i~iterests of any such company are
owned, directly or indirectly, by any one or
more registered holding companies. For
further information, please contact Grant G.
Guthrie at (202 523-5156.

At times changes in Commission
priorities require alterations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: Paul
Lowenstein at (202) 272-2092.

Dated: August 4. 1980.
[S-1495-430 FClel 8 1 Z-09- Ul
BILLING CODE $010-0"-
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Protection Agency
Pesticide Programs; Rebuttable
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Proceedings and Hearings Under Section
6 of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA)
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 162 and 164

[FRL 1491-6; OPP 60004]

Pesticide Programs; Rules Governing
Rebuttable Presumption Against
Registration (RPAR) Proceedings;
Rules of Practice Governing Hearings
Under Section 6 of the Federal
Insecticide, Fungicide, and
Rodenticlde Act (FIFRA)

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rules.

SUMMARY: These proposed rules amend
Part 162 of Title 40 of the Code 'of
Federal Regulations by establishing a
new Subpart which comprehensively
revises the procedures for the issuance
of notices of intent to deny or cancel
registration or to change classification
of pesticides uses.1 The proposed rules
also amend the title of Subpart A of Part
162 and redesignate and consolidate
some of its existing sections, add
definitions to Subpart A, and establish a
new Subpart C of Part 162 by
redesignating and consolidating other
existing sections.

These proposed rules also amend Part
164 of Title 40 of the Code of Federal
Regulations by comprehensively
revising the rules of practice governing
hearings under section 6 of FIFRA.
DATE: Comments must be received on or
before November 5, 1980.
ADDRESS: Send comments to: Federal
Register Section, Program Support'
Division (IS-757), Office of Pesticides
Programs, U.S. Environmental Protection.
Agency, 401 M Street, S.W.,
Washington, D.C. 20460. All comments
should bear the identifying notation
"OPP-60004." All written comments will
be available for public inspection from
8:30 a.m. to 4:00 p.m., Monday through
Friday.

It should be noted that since these
regulations are procedural in nature, the
Agency is not required to promilgate
them through notice-and-comment
rulemaking. However, because of the
importance of these procedural reforms,
thb Agency has determined in its
discretion to publish'them in proposed
form and to solicit comment on them.
FOR FURTHER INFORMATION CONTACT:.

I On August 7.1979, the Agency proposed
Regulations for Registratioai of Pesticides by States
to Meet Special Local Needs (44 FR 46414) to be
designated as Subpart B. Those regulations will
instead be designated as Subpart D when they are
made final.

David E. Menotti, Associate General
Counsel for Pesticides, Office -of
General Counsel (A-132), US.
Environmental Protection Agency, 401
M Street, S.W., Washington. D.C,
20460 (202) 755-0794.

or

William F. Pedersen, Jr., Deputy General
Counsel, Office of General Counsel
(A-130), U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D.C. 20460, (2021 426-
05058.

SUPPLEMENTARY INFORMATION:.

I Intrbduction

The Environmental Protection Agency
is today proposing comprehensive
revisions to the Rebuttable Presumption
Against Registration ("RPAR") process
set out in40 CFR Part 162. The Agency
also proposes to amend significantly the
procedures specified in 40 CFR Part 164
for conducting adjudicatory hearings
under Section 6 of the Federal
Insecticide, Fungicide, and Rodenticide
Act as amended ("FIFRA") (7 U-S.C. 136
et seq.).

The objective of the proposal is to
make the Agency's procedures for
identifying and assessing potential
problem pesticides, and making and
implementing regulatory decisions
concerning them, more open, responsive
and efficient. The fundamental theme of
the proposal is to create an integrated
system in which decisions about
registration or cancellation of problem
pesticides are made in the RPAR
process (as revised to facilitate informed
participation by interested parties at all
stages), and in which adjudicatory
hearings are utilized primarily to probe
and challenge decisions reached in the
RPAR process, after appropriate
screening to identify disputed fact
questions which can profitably-be
illuminated through the use of trial-type
procedures.

This document has five parts. Part I
("Introduction") and Part V ("Additional
Issues on Which Comment is Solicited")
are relative short sections whose titles
are self-explanatory. Part II
("Background") provides background
information concerning the proposal,
including a discussion of the relevant
statutory provisions and case law, and
the Agency's experience in
administering the RPAR process since
its creation in 1975. Part III discusses in
detail the principal revisions to: the
RPAR process which are included in the
proposal. As indicated above, these
changes are designed to enhance public
participation in the process. Among
other ways, this is accomplished by
changes requiring the Agency to specify

what decisions made during the process
are based on, and by providing
opportunities for comment at critical
stages. Most of the changes reflect the
Agency's accumulated experience with
the RPAR process over the almost five
year since its creation, many of the
changes reflected have been used in the
RPAR process on an informal basis
already.

Part IV discusses the changes to the
rules of practice governing adjudicatory
procedures under FIFRA section 0 which
are included in the proposal. While the
changes to the RPAR process as It has
evolved over time which are Included In
the proposal are relatively minor, the
changes to the rules of practice
contained in the proposal are, by
comparison, broad and sweeping. As is
explained in more-detail below, this Is
primarily because the Rules of Practice
have never been modified to provide for
adjudicatory hearings which would
follow informal procedures like the
RPAR process in which decisions
concerning registration or cancellation
of pesticide uses were in fact reached.
Instead, the Rules of Practice currently
in place were designed for a much
different purpose, i.e., to serve as the
mechanism for gathering information,
assessing that information, and making
decisions concerning the cancellation or
denial of registrations for pesticide uses,
The new hearing regulations include
measures to reduce the excessive and
crippling length of these hearings by
providing alternative methods for,
resolution of issues where a trial-type
approach is not appropriate; by setting
time limits for completion of the hearing
stage; and by linking the RPAR process
closely to the hearing provisions to
create an integrated mechanism for
reaching final decisions on registration
or cancellation of a pesticide use.
Finally, the proposed revisions to the
Rules of Practice provide mechanisms to
allow the Administrator to make the
maximum appropriate use of the
Agency's expertise in various fields
when final decisions are rendered at the
conclusion of adjudicatory proceedings
under FIFRA section 6.
1I. Background

A. The Origins of the RPAR Process
The standard governing the

registration or cancellation of a
pesticide use requires the Administrator
to balance the risks associated with a
pesticide use with the benefits which
flow from that use. Thus, the
Administrator is required to determine
the various risks associated with a
pesticide use, to determine the benefits
which flow from that pesticide use, and
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to permit those pesticide uses whose
benefits appear to be greater than the
associated risks, He is similarly required
to prohibit those pesticide uses whose
risks appear to be greater than the
benefits associated with the pesticide
use. The standard remains the same
whether the Administrator is
considering the initial registration of a
new pesticide use, or the cancellation of
an existing registered pesticide use. In
either case, the ultimate question is
whether the risk/benefit balance favors
the risks or the benefits; if risks are
greater, then cancellation or denial of
registration for the pesticide use is
required. On the other hand, if benefits
are greater, then a new registration may
be approved, or an existing registration
may be allowed to remain undisturbed.
Labeling, classification for restricted
use, and other mechanisms are available
to the Administrator as tools to reduce
the risks associated with a pesticide use.
In some circumstances, these measures
may be employed to produce a risk/
benefit balance with respect to a
particular pesticide use which satisfied
the standard for registration, in a
situation where without such measures
the pesticide use would not satisfy the
standard for registration.

The fact that the ultimate standard
controlling registration requires a
balancing of risks and benefits has
never been seriously disputed or
controversial. However, it was only
relatively recently that the statute itself
clearly and explicitly reflected that the
benefits of the use of a pesticide were to
be considered in deciding whether or
not to register or cancel the pesticide
use. This explicit statutory recognition
of the requirement to consider benefits,
and the role of risk/benefit balancing in
decisions to register or cancel, occurred
in the 1972 amendments. The 1972
amendments accomplished a wholesale
reenactment of the statute creating the
federal pesticide regulatory program.
Among other things, the standard
governing registration and cancellation
was re-formulated to provide that
registration should be cancelled or
denied if it appeared that the pesticide
when used as directed or in accordance
with widespread and commonly
recognized practice "generally causes
unreasonable adverse effects on the
environment * * *." FIFRA sections
3(c)(5), 6(b)). "Unreasonable adverse
effects on the environment" was then
defined to mean "any unreasonable risk
to man or the environment, taking into
account the economic, social and
environmental costs and benefits of the
use of any pesticide." (FIRA section
2(bb)).

While the Administrator's authority to
weigh risks and benefits in making
registration or cancellation decisions
prior to the 1972 amendments was never
seriously doubted, the statutory tests
governing registration nowhere
expressly authorized such
consideration. Instead, the various
statutory rests appeared to require the
Administrator to find that the pesticide
was safe, i.e., that it posed no risks.
Thus, in the statute which controlled
immediately preceding the 1972
amendments, the Administrator was
required to deny or cancel registrations
for pesticides which were "misbranded"
(7 U.S.C. 135b (c)(1979)). The pesticide
was then defined to be misbranded in
any of the following situations:
"If the labeling accompanying It does not

contain directions for use which are
necessary and if complied with adequate for
the protection of the public * ." (7 U.S.C.
135(Z(2)(c)(1970)

"If the label does not contain a warning or
caution statement which may be necessary
and if complied with adequate to prevent
injury to living man and other vertebrate
animals, vegetation and invertebrate
animals . . ." (7 US.C. 135(Z)(2)d}(1970))

"If in the case of an Insecticide,
nematocide, fungicide or herbicide when
used as directed or in accordance with
commonly recognized practice It shall be
injurious to living man or other vertebrate
animals, or vegetation, except weeds, to
which It Is applied, or to the person applying
such economic poison ( (7 U.S.C.
135(Z)(2](g)(1970))

Thus, while the Administrator's
authority to consider the benefits and
the risks of pesticide uses in making
registration decisions was not explicit
prior to the 1972 amendments, his
authority to do so was regarded as
implicit, EnvironmentalDefense Fund v.
Ruckelshaus, 439 F.2d 584 (D.C. Cir.,
1971), and strongly endorsed by at least
one congressional subcommittee
commenting on federal pesticide policy.
(Id. at 594, fn. 36)

While the Administrator's authority to
consider risks and benefits in finally
deciding whether to register or cancel a
pesticide use was never seriously
challenged, there was considerable
litigation under the version of the statute
prior to the 1972 amendments
concerning the procedure for assessing
risks and benefits and reaching final
regulatory decisions for those pesticide
uses with respect to which some
significant risks had been Identified. The
controversy concerned whether the
Secretary could refuse to hold a
cancellation hearing in situations where
he identified significant risks associated
with a pesticide use, or uses, but
determined that the benefits associated
with the pesticide use or uses In

question exceeded these risks. In EDFv.
Ruckelshaus, Chief Judge Bazelon of the
D.C. Circuit gave what became the
definitive answer to this question under
the 1947 FIFRA, by announcing what
came to be known as the "substantial
question of safety doctrine."

EDF v. Ruckelshaus was one of a
series of appellate opinions spawned by
cancellation actions concerning the
pesticide DDT. The Secretary of
Agriculture had found that DDT posed
significant risks to man and the
environment, and had cancelled uses of
DDT. However, with respect to a
number of other uses, he had refused to
issue cancellation notices on the basis
that he had not yet concluded his study
of the benefits of these uses. The court
noted the authority of the Secretary to
balance risks and benefits in making
final cancellation decisions. However, it
found that the Secretary's findings that
DDT posed significant risks required the
issuance of notices of intent to cancel to
"trigger the administrative process" (id.
at 593), and that any consideration of
benefits information and the balancing
of the benefits against the risks would
have to occur in the cancellation hearing
itself. Accordingly, the court issued a
writ of mandamus requiring the
Secretary to issue cancellation notices
for the uses of DDT not covered by
notices of intent to cancel already
issued by the Secretary. (id. at 592).

EDFv. Ruckelshaus interpreted the
statute prior to the 1972 amendments.
Accordingly, after the enactment of
comprehensive amendments to FFRA in
1972, a question arose concerning
whether the substantial-question-of-
safety doctrine was still the law.
Although the question was not
altogether free from doubt, the Agency
took the position that the substantial-
question-of-safety doctrine had survived
the 1972 amendments. The arguments in
support of this position are developed at
great length in the preamble to the
regulations implementing the
registration provisions of the 1972
amendments (40 FR 28242, July 3.1975).

In its regulations implementing the
registration provisions of the 1972
amendments, the Agency created the
Rebuttable Presumption Against
Registration (RPAR) process (40 CFR
162.11). The process at that stage in its
evolution was designed primarily as a
mechanism for identifying pesticide uses
which might pose substantial questions
of safety (which the regulations also
termed a "rebuttable presumption
against registration", and providing for
a relatively brief informal exchange
between the Agency and interested
persons on the question whether a
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substantial question of safety in fact
existed. If one was found to exist, ie., if
the presumption was found not to have
been rebutted, the regulations required
initiation of formal adjudicatory .
proceedings under FIFRA. Provision was
made in the RPAR process for some
consideration of benefits. However, itis
important to note that benefits
information was not relevant to
rebutting a presumption against
registration. Rather, the regulations
provided for limited consideration of
benefits information for the purpose of
deciding what kind of cancellation'
proceeding should be initiated under
FIFRA section 6-a proceeding initiated
by an Agency notice of intent to cancel
(a section 6(b)(1) hearing) or a
proceeding initiated by a notice of intent
to hold a hearing to determine whether
or not a registration should be cancelled
(a section 6(b)(2) hearing). In, any. event,
the amount of time available for
consideration of benefits information
even for this purpose was extremely
brief, and the clear thrust of the
regulations was that the primary vehicle
forassessing benefits information, and
for that matter for making risk/benefit
decisions, was to be an adjudicatory
hearing.

B. The Administrator's 1975 AdHoc
Review Panel and the 1975 Amendments
to FIFRA.

The fundamental theme of the
Agency's.1975 regulations implementing
the registration provisions of the 1972
amendments was to continue the
primary role of trial-type procedures in
gathering information, assessing
information ans making regulatory
decisions on whether pesticide uses
which pose some significant risk should.
be cancedlled or denied initial
registratipn In the fall of 1975, however,
only a few months after the
promulgation of these regulations,
proceduralchanges were accomplished
by Congress and EPAwhich
fundamentally altered the role of the
adjudicatory hearing in pesticide
decisionmaking.

The procedural changes instituted by
the Agency resulted from. an adhoc
review of Agency procedures for
decisionmaking about problem
pesticides which was directed by the
Administrator personally. The adhoc
review panel made a number of
recommendations for changes in Agency
procedures. However, the central theme
of these recommended changes was to
de-emphasize'the role of FIFRA
adjudicatory hearings in decisionmaking
about problem pesticides, and institute a
system in which the Agency would
make pesticide decisions prior to

hearings,, through procedures which
maximize participation by all interested
parties. The Administrator accepted the
recommendations of the ad hoc review
panel in a memorandum dated October
10, 1075.2 While pointing out that he
"remain[ed] convinced that our
pesticide decisions have been sound,"
the Administrator accepted the
fundamental conclusions of the ad hoc
review panel concerning the needifor a
de-emphasis in the rol of trial-type
procedures in pesticide decisionmaking:

"With regard to cancellation and
suspension decisions,,I believe that
misconceptions by the public are attributable,
in part, to our reliance on the adversary
hearing process to ensure that all pertinent
facts are brought out While these procedures
have been effective, they have inhibited full
participation by the Office of Pesticide
Programs in the decision process and have
restricted effective public involvement in this
aspect of the program. I have determined that
the Agency shduld carry out a more open
evaluation of risks and benefits in advance of
decision to issue notices of intent to cancel or
.suspend. By involving interested parties and
by soliciting external scientific and technical
review of our data and anarysis, as
appropriate, we can ensure that our-decisions
continue to be based on the objective
evaluation ofall available data."

The key findings made by the
Administrator in support of his. decision
to require procedural changes in the
Agency's assessment of problem
pesticides have continuing validity.
Fiist, itis clear that a system which i.
characterized by heavy reliance on trial-
type procedures for decisionmaking
inevitably inhibits participation by
interested persons in the

-decisionmaking process. Tria-type
procedures are the most time-consuming
and expensive procedures which can be
utilized. Accordingly, it is very easy to
envisioa interested groups and
individuals notparticipating& or
participating in minimal ways, because
of inability or unwillingness tago to the
time, expense and inconvenience
required to become a participant in. the
hearing. Moreover, the adversarial
atmosphere inevitably generated by the
use of trial-type procedures also inhibits
participation. In the Agency's judgment,
a substantial number of groups and
individuals with information relevant to
pesticide decisions will decline to
participate in the decisionmaking
process, if participation is understood to

2In addition to accepting the recommendations of
the adhoc review panel in the October 10, 1975
memorandum, the Administrator also directed the
creation of an action plan for the implementation of
these recommendations. This action plan was
prepared and submitted to.the Administrator on
December 9,,1975; it was accepted by the
Administrator on December 17 197&

require a potentially unpleasant
appearance at a trial. Finally, the use of
trial-type procedures creates the
impression that the Agency has made up
its mind already about the fate of a
given chemical; accordingly, many
groups and individuals with relevant
information may decline to participation
simply in the belief that their
participation would have no Impact on
the outcome of the proceeding.

The inhibiting effect. of the use of trial-
type procedures on: participation by the
Office of Pesticide Programs In the
decisionmaking.process is also worthy
of further comment. In broad summary,
the consequence of primary reliance on
trial-type procedures for making
decisions about problem pesticides is to
emphasize the role of lawyers in the
decisionmaking process, and, to de,
emphasize the role of program
managers. This is primarily because It Is
inevitable that the group managing the
decisionmaking process is necessarily
going to have a great impact on the
development of the record, and on the
shape of the ultimate decision. In the
course of a hearing, decisions must be
made on an almost daily basis
concening what witnesses to call, what
strategies to utilize in cross-
examination, what motions to make,
how to respond to motions filed by other
parties, and the like. Each of these
decisions inevitably involves choices of
varying importance to the ultimate
outcome. At the end, of the hearing,
massive briefs must be prepared,
usually on extremely short notice, In
many cases, key policy questions, often
of first impression, must be addressed,
Although procedures have been
developed and utilized to ensure
program involvement in key decisions
arising during or at the conclusion of
hearings, the sheer number of decisions
which need to be made, and, fir many
cases, the extremely short deadlines
under which decisions have to be nade,
inevitably inhibits full participation by
the Agency's policy-making arm in the
decisionprocess.

Lastly, it is important to emphasize
the significant inhibiting effect which
the utilization of trial-type procedures
for decisionmakingabout problem
pesticides had on the participation of
other federal agencies, particularly the
Department of Agriculture, in the
decisionmaking process. A system
utilizing trials for gathering and
assessing information on thebenefits of
a pesticide use requires the Agency to
use a courtroom for consultations with a
sister federal agency with considerable
expertise on benefits questions, The
expense and inefficiency of trial-type

I I
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procedures, and the chilling eect which
their use has om a free exchange of
ideas, affectt e Agency's relationship
with another federal agency in the same
way that these factors affect
relationships within the private sector.
Moreover, aside from the inhibiting
effect which these procedures have on a
free exchange of information on a
particularproblem chemical, a system
which requires two agencies to deal
with one another through their lhwyers,
in adversarial hearings, inevitably
creates barriers of bitternesswhich
inhibit cooperation and exchange of
views on other matters important to
successful accomplishment ofboth
agencies' missions. Problems of both
varieties have, unfautunately, affected
the relationship between the
Department of Asgriulture and the
Environmental Protection Agecy in the
past, and were attributable to a large
extent on the reliance on trial-type
procedures for decisionmaking about
problem pesticides.

In summary, the Adminishrator's
October 10, 19 ;5 emorandum was a
landmark in the history of the Agency's
stewardship of tke Federal pesticide
control program. In it, the Administrator
firmly committed the Agency to revise
its procedures for decisionmaking about
problem pesticides, in order to
implement a system characterizdby
decisionmaking prior to heariin using
procedures which would maximize
participation by all interested persons in
the decisionnmking process, folkwed by
hearings to challenge decisions reached
prior to the hearing theugh such
informal procedures.

Contemporaneous with the Agency's
decision to de-emphasize trial-tpe
procedures in pesticide disismakin,
the Congress enacted changest the
statute which were hased an the same
fundamental theme. The ghanges tr the
statute became kw on November 28,
1975 (Pub. L 94-40. 89 Stat. 7% The
changes require theAdminisator to
submit proposed cancellation actins
under FIFRA section, 6 for review prior
to the initiation oEftrial-type hearings.
The statutory changes require pre-
hearing review by two separate entities.
First, the Administrator is required to
submit the proposed action, along with
an analysis of its impact en the
agricultural economy, to the Secretary of
Agriculu efor review. This submission
must occur at least 0 days prior to
making the action effective. Cfha action
becomes effective when it is announced
in such a way as to start the time
periods rumiag for registrants or other
adversely affected persons to request
hearings.1 If the Secretary of Agriculture

comments on the proposed action within
30 days, the Administratr is required to
publish the comments of the Secretary,
along with his responses to them, in the
Federal Register, along with the notice
activating the hearings rights of
registrants and other adversely affected
persons..

The second body to which the
Administrator is required to submit
proposed cancellation actions under
FIFRA section 6 for prior review is a
Scientific Advisory Panel (SAP), which
the Administrator was required to
establish pursuant to detailed
procedures specified in FIFRA section
25(d). Referral f proposed cancellation
actions to the Scientifa Advisory Panel
is for the purpose of receiving comment
"as to the impact on health and the
environment of the action proposed
* * *." The procedures governing the
timing of submissions to the SAP and
response to anycomments received
from the SAP are identical to the
procedures governing review by the
Department of Agriculture.

The central theme of the procedural
changes required by the 1975
amendments is essentially similar to the
theme embodied in the procedural
reforms directed by the Administrator in
the October 10, 1975 memorandum. That
theme is that the Agency should make
decisions about probhin pesticides prior
to initisfng adjudictory cancellation
hearings under FIFRA section 6, and
that formal hearing should be used as
vehicle to challenge and test decisions
so reached. Moreover, it is clear that in
order to comply with the external
review requirements imposed by the
1975 amendmenbs theAgency must look
at both risks and benefits in a
reasonably thorough wayprior ta
cancellation hearings. Accordingly, the
Agency regards the 1975 amendments as
overruling the substantial-question-of-
safety doctrine set forth in ELIF.
Ruchelshau, to the extent that that
doctrine required the Agency to
"trigger' the cancellation hearing
process by issuing a cancellation notice
upon a finding that substantial question
of safety existed, and leave to the
hearing itself the consideration of
benefits of the use, and the proper
balance which should be drawn
between risks and benefits.

C. Agency Experience in Running the
RPAR Process from 1976 to the Present

In early 197, a special organizational
unit within the Agency's Office of
Pesticide Programs was created to
administer the RPAR process. This
group was originally called the Office of
Special Pesticide Review ("OSPR"].
Recently, it has been renamed the

Special Pesticide Review Division
("SPRIYJ. Since its creation, this goup
has been actively engaged in
administering the RPAR process in
accordance with the regulations set out
at 40 CFR 16211, the Administratoe's
directives implementing the pesticide
decitiomkinge kmnpropasalaof the

.Ad Hoc Review Cbnmittee and the
amendments to FPR&

The activities of the Agency fa
implementing the RPAR process can
best be summarized by briefly
describing the various stages in the
RPAR process, andlisting the acims
which havebeen taken at eack stage.

The first stage in the process is the
acceptance chemical as a candidate for
the possible issuance of an RPAR.
Approximately 190 chemicals have been
nominated for RPAR candidate status
by diverse groups of people including
Agency employees, public interest
groups, and Congressmen. Of these,
approximately 55 have been accepted as
candidate chemicals; approximately 86
have been rejected as candidate

* chemicals; and approximately 49 are
currently pending determinations
concerning acceptance or rejection as
candidate chemicals.

Once a chemicaihas been accepted as
a candidate, the next stage in the
process involves deciding whether one
or more risk criteria ("triggers"] have
been met. This stage generally involves
collection of information bearing on the
possible risk triggers, and the review of
this information to determine whether a
risk trigger has in fact been meL (This
stage in the process also involves
informal notification to registrants or
applicants for registration that a
pesticide kas been accepted as an RPAR
candidate, together with notificatio of
the general nature of the Agencys
concerns about the pesticide. Such
notifications are typically followed by
informal exchanges of information
between the Agency and the registrant
or applicant.)

In 36 cases, a decision was made to
issue a notice of rebuttable presumption
against registration for some or all uses
of the chemical. The RPAR noticewere
each acconpanied by a support
document (called "Positin Document
No. 1") which sets forth the Agency's
reasons for concludingthat one or more
risk criteria had beerrmet and-that
issuance of an RPAR was warranted.
These decisions to issue RPAR's were
published in the Federal Register as
follows: 1

3
1n the cuse oamie chemicaL pickram the

Agency determined thatno risk crierin hadbeen
met and that ismce ~a.nRPAR wasnot
warranted (41 FR 3m. Marck i. 95].

52631



Federal Register / Vol. 45, No. 154 /. Thursday, August 7, 1980 / Proposed Rules

Amitraz 42 FR 18299 (April 6,1977)
Benomyl 42 FR 61788 (December 6. 1977)
BHC (benzene hexachloride) 41 FR 46024

(October 19, 1976)
Cadmium 42 FR 56574 (October 26,1977)
Calcium arsenate 43 FR 48267 (October 18,

1978)
Chlorobenzilate 41 FR 21517 (May 26,1976)
Chloroform 41 FR 14588 (April 6,1979)
Coal tar 43 FR 48154 (October 18,1978)
Creosote 43 FR 48154 (October 18,1978)
DBCP (dibromochloropropane) 42 FR 48026

(September 22, 1977)
Diallate 42 FR.27669 (May 31,1977)
Dimethoate 42 FR 45806 (September 22,1977)
EBDC (ethylenebisdithiocarbamates) 42 FR

40618 (August 10, 1977]

Endrin 41 FR 31316 (July 27, 1976)
EPN (ethyl p-nitcophenyl

thionobenzenephosphonate) 44 FR 54384
(September 19, 1979)

Ethylene dibromide 42 FR 63134 (December
14, 1977)

Ethyleneoxide 43 FR 3800 (January 27,1978)
Inorganic arsenicals 43 FR 63134 (October 18,

1978)
Kepone 41 FR 12333 (March 25,1976)
Lead arsenate 43 FR 48267 (October 18, 1978]
Lindane 42 FR 9816 (February 18,1977)
Maleic hydrazide 42 FR 56920 (October 28,

1977)"
PCNB (pentachloronitcobenzene) 42 FR 61894

(December 7,1977)
Pentachlorophenol 43 FR 48443 (October 18,

1978)
Pronamide 42 FR 32302 (June 24,'1977)
SIlvex 43 FR 17116 (April 21, 1978)
Sodium arsenate 43 FR 48267 (October 18,

1978)
Sodium fluoroacetimide (1081) 41 FR 52792

(December 1, 1976)
Sodium fluoroacetate (1080) 41 FR 52792

(December 1,' 1976)
Sodium pyroarsenate 43 FR 48267 (October

18, 1978)
Strychnine 42 FR 2714 (January 13,1977)
Strychnine sulfate 42 FR 2714 (January 13,

1977)
2,4,5-T 43 FR 17116 (April 21, 1978)
2,4,5-TCP 42 FR 41268 (September 15,1978)
Thiophonate methyl 42 FR 61970 (December

7, 1977)
Toxaphene 42 FR 26860 (May 27,1977)

The next stage of the RPAR process
involves the Agency's receipt of the
information submitted by registrants,
applicants for registration and other
interested persons concerning the
accuracy or sufficiency of the risk
concerns and the benefits of the
pesticide use or uses in question. After
this information is assembled, the
Agency critically reviews it and
determines whether the presumption has
been rebutted, and (if the determination
is that the presumption has not been
rebutted) whether the risks associated
with the pesticide use in question are
unreasonable. At this stage, in the event
that the Agency determines that the
presumption has not been rebutted, it
also considers a number of regulatory
options, which typically range in
severity from unconditional cancellation

to relatively minor changes in the terms
and conditions of registration for a
pesticide use. A key purpose for -

considering a range of options is to
determine whether approaches short of
full cancellation and total removal from
the market can achieve exposure (and
therefore risk] reductions which are
sufficient to remedy the unreasonable
adverse effect problem which the
Agency has found to be presented by
the pesticide use. The Agency
announces its preliminary
determinations in a Preliminary Notice
of Determination, which is accompanied
by a support document (called either
"Position Document No. 2" or "Position
Document No. 2-3").4 f the Agency
concludes in the Preliminary Notice of
Determination that the presumption has
not been rebutted and that some
regulatory action is necessary, the
Preliminary Notice of Determination will
include a description of the regulatory
actions which the Agency has decided
to implement.

The Agency has issued the following
Preliminary Notices of Determination,
which were published in the Federal -
Register on the dates indicated:
Amitraz 44 FR 2678 (January 12,1979)
Benomyl 44 FR 51166 (August 30,1979)
Chlorobenzilate 43 FR 29824 (July 11, 1978)
Dimethoate 44 FR 66558 (November 19, 1979)
Endrin'43 FR 51132 (November 2,1978)
Pronamide 44 FR 3083 (January 15,1979)
Silvex 44 FR 41536 (July 17,1979)
2,4,5-T 44 FR 41536 (July 17,1979)
Thiophonate methyl 44 FR 58798 (October 11,

1979)
Trifluralin 44 FR 50911 (August 30, 1979)

The next stage in the process involves
review of the Preliminary Notice of
Determination by the Secretary of
Agriculture, the FIFRA Scientific
Advisory Panel, and interested members
of the public.

Since the Scientific Advisory Panel is
an advisory committee, its procedures
are governed by the Federal Advisory
Committee Act (5 U.S.C. Appendix
section 1 et seq.). Among other things,
the Fedeial Advisory Committee Act
requires the committee to act in public
sessions after appropriate notice, and to
offer interested persons an opportunity
to appear and to participate. Because of
these procedural requirements, the
Scientific Advisory Panel sessions are,

4 1f the Agency concludes that the presumption
has been rebutted, the Position Document will
address risk issues only, and will be called
"Position Document No. 2." If the Agency concludes
that the presumption has not been rebutted, it
generally proceeds to consider benefits issues and
regulatory options, without stopping to prepare a
separate position document on risk issues alone.
Accordingly, In such cases (i.e., where the
presumption is not rebutted the position document
is called "Position Document 2-3.

in effect, informal hearings, at which
presentations are made by the Agency
and other interested persons. They
typically involve a spirited give-and-
take between-panel members, Agency
technical staff and scientists appearing
on behalf of other interested persons. A
transcrilit of the proceedings Is taken
and becomes a part of the public record
of the RPAR proceeding. At the
conclusion of the panel's deliberations,
the panel typically prepares a report to
the Agency containing its comments on
the impact of the proposed action on
health and the environment.

Since the Federal Advisory
Committee Act does not apply to the
Secretary of Agriculture's review of a
Preliminary Notice of Determination, the
procedures used by the Secretary are
informal, and need not involve hearings
or other opportunities for the formal
presentation of views by persons
outside the Department of Agriculture.

The Agency has adopted a policy of
inviting comment from registrants,
public interest groups and other
interested members of the public at the
same time that it solicits comments from
the Scientific Advisory Panel and the
Secretary of Agriculture. This policy has
been adopted because It is consistent
with the principal theme of the RPAR
process, i.e., to facilitate the broadest
possible public exchange of views on
issues relevant to Agency
decisionmaking concerning problem
pesticides. The Agency has invited
public comments through the publication
of Federal Register notices and through
other means; the time period for
submission of public comments has
generally been the same as the tinie
period for submission of comments by
the Secretary of Agriculture and the
Scientific Advisory Panel.

The external review phase ends either
with the submission of comments by the
Scientific Advisory Panel, the Secretary
of Agriculture, and/or interested
members of the public, or by the
expiration of time periods provided for
comment (together with any extensions
agreed upon) without the submission of
comments. The Agency then reviews
any comments which have been
submitted, and decides whether to
implement the regulatory action which
was proposed, or to withdraw the
proposal or modify it in some way. The
Agency's determinations in this regard,
and the reasons for them, are set forth in
a Final Notice of Determination, and an
accompanying position document
(called "Position Document No. 4").
Thete documents are sent by registered
mail to all registrants and applicants for
registration, and published in the
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Federal Register. The F'nal Notice of
Determination specifies the regulatory
action which is being implemented, and
provides notification to registrants and
others concerning the hearing rights
available under the statute, and what
steps must be taken to perfect these
hearing rights. (If the Agency has
determined to initiate cancellation
proceedings under section 6(b)(1) or
section 6[b)(2) of FFRA, the Final
Notice of Determaiistion is the document
which effectuates this action.)

The Agency has issued the following
Final Notices of Determination, which
were publshed in the Federal Register
on the dates indicated:
Amitraz 44 FR 32736 (fjne 7,1979) 44 FR

59938 (October 17. 199} (correction)
Chlorobenzilate 44 FR 9547 (February 13,

1979)
DBCP 43 FR 40911 (September 13, 1i781 and

44 FR 65=35 (November 9. 1g",
Endrin 44 FR 436. auly 25, 1979)
Kepone 4ZFi 23M (April, 1977)
Pronamide 44 FR 6S40 (October 2.1979)
Silvex 44 FR 72315 (ecember 13. 1979)
2A,5-T 44 FR 72316 R)ecember 13, 1'9)
(The Agency has also accepted voluntary
cancellaions of the folowing chemicals:
acrylonikile, aramite, arsenic trioxide. basic
copper amenate benzac. BHC, chloranil.
chlordecone. copper acetoarsenite, monuron.
OMPA lacetamethylpyrophosphozamide],
10,1-obisphenoxamine, phenarzinedbloride.
safrole, sodium arsenite. strobana and
trysben.)

D. The 078 Amendments to FIFRA

On September 30 1978, the Federal
Pesticide Act of 19178 was enacted and
accomplished, for the third time in six
years, significant amendments to FIFRA
Several provisions of the Federal
Pesticide Act of 1978 are relevant to the
RPAR process and the Agency's Rules of
Practice for cancellation hearings. These
provisions are as follows:

1. Interim Administrative Review-a.
FFRA Secion 3(c)).--Section 6 of the
Federal Pesticide Ant of 1978 added new
section 3(e[8) to FIFRA, which provides
as follows:

"Interim Admi&istrative Review.
Notwithstanding any other pmvisiou of this
Act, the Administrator may not imtiate a
public interim administrative review process
to develop a risk-benefit evaluation of the
ingredients of a pesticide or any of i3 uses
prior to initiating a formal action to cancel,
suspend, or deny registration of such
pesticide, required under this Act, unless
such interim administrative process is based -
on a validated test or other si~nificant
evidence raising prudent concerns of
unreasonable adverse risk to man or the
environment. Notice of the definition of the
terms'validated test! and 'other significant
evidence' as used herein shall be published
by the Administrator in the Federal Register."

This section imposes requirements
concerning the quality of the
information which mst be available to
the Administrator to issue an RPAR.
These requirements are similar to the
requirements imposed in the 1975
regulations, to the effect that risk
criteria must be met by:
"tests conducted with the animal species and
pursuant to the test protcols specified in the-
Registration Guidelines, or by test results
otherwise available. In making this
determination, the Agency will take Into
consideration the type of effecL the sttistical
significance of the findings and whether the
tests were conducted in accordance with the
material requirements for valid tests as
recognized by experts in the field." [40 CFR
162.22(a)(311.

The requirement that the Agency
publish a notice in the Federal Register
defining the terms "validated tests" and
"other significant evidence" was
satisfied on February 14.1979, by the
publication of a notice titled "Proposed
Definitions of 'Validated Tests' and
'Other Significant Evidence." (44 FR
9626, February 14, 29.) This document
provides that the definitions of these
terms shall be the definitions given to
them in the Conference Report on the
Federal Paticide Act of 1978 (S. Rep.
No. 94-1188, 9OtI Cong., 2d Sess. 35
(1978)1. 'Those definitions are as follows:

"'he Administrator shall insure that the
pesticide shall be subject to the RPAR
process only on the basis of a validated test
or other, significant evidence (and not on the
basis ofunsubstantated claimsaland that the
term 'validated test! be defined aira test
condticted and evaluated in a manner
consistent with accepted scientific
procedures, and that the team 'otherscientific
evidence.' be defined as evidence that relates
to the uses of a pesticide and their adverse
risk to man or the environment. ft i the
intent ofthe conferees that 'other significant
evidence' of risk means factually skfcant
infonation and Is not to include evidence
based onl aon the misuse of a pesticide'

The Agency invited comments on
these definitions by reminding
interested persons that changes to the
RPAR procedures were underway, and
that comments oan the definitions or
other relevant matters would be
welcome.

b. RPAR Procedureal Guidance in Lhe
Conference ReporLt-Section 3(c)(8) of
FIFRA was originally proposed by
Congressman Grassley, and became a
part of the House version of what
became the Federal Pesticide Act of
19VE8. The Senate version contained no
comparable provision; in conference, the
Senate Conferees deferred to the House
on this matter.

In addition to agreeing to the inclusion
of what became FIRA section 3(c)(8) in
the conference substitute, the Conferees

agreed to the inclusion in the
Conference Report of sevieral
paragraphs of procedural guidance
concerning-the PPAR procesa. [S& ep
No. 95-1188 961 Cong., 2 Sess. 35-36
(197)). While the procedera pidance
included in the Conf-erenceRepotis not
reflected in the statute, the Agencyhas
decided as a policy matter ta implmnent
this procedural guidance to the extent
practicable.

The'Rst area addressed by tfie
Conferees concerned early notice tot
registrants of the possibility that a
pesticide may meet RPAR risk criteria,
in order to facilitate an early exchange
of views. In the view of the Conferees,
this notification should be written, and
should be a private communication
betweem the Agency and the registrant.

As representatives of the Agency
noted before the Conference Committee,
the Agency has followed a practice in
the past of notifying registrants by
letters wren a pesticide has been
accepted as a candidate for the possible
issuance of a rebuttable presumption
against reistratim. Such leters have
typically informed the registrant in
general terms of the bases for the
Agency's tentative conclusions that a
pesticide maymeet RPAR risk criteria.
The letters have often been followed by
both written and oral exchanges
between the registrant and the Agency
relating to the Agency's tentative risk
concerns about the pesticide. Moreover,
the Agency has typically made available
the underlying data upon which its
tentative risk concerns were based, to
the extent these data were not protected
from disclosure pursuant to FIRA
section 10.

In view of the practice which the
Agency has developed of early
notification to registrants of its tentative
risk concerns, the Agency will have little
difficulty in implementing the guidance
of the Conferees in this regard.
However, the Agency notes that itis
probably not possible to conduct private
written communications with registrants
concerning this subject. since any
documents prepared by the Agency
would be subject to release to interested
members of the public pursuant to the
Freedom of Information Act.

The other subject addressed in the
Conference Report concerned
modifications to the RPAR process in
situations where the Agency is
convinced that exposure is insignicant.
The Conferees! guidance inthis areais
primarily relevant to pesticideswhich
meet the oncogenicity and mutagenicity
risk triggers. These triggers do not take
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exposure into account;5 because it is
generally recognized that these effects
are effects with respect to which it is not
possible to define a "thresholdtbelow
which it is unlikely that the effect would
occur. In the view of the Conferees, if
the Agency has information at the time
that it is deciding whether to issue an
RPAR which indicates that exposure is
insignificant, it is wasteful to proceed
with the normal RPAR procedures
(which would require the Agency to
issue an RPAR, and conclude at the end
of the rebuttal period that the
presumption had been rebutted, because
exposure was insignificant). The
conferees felt that in such situations the
Agency should "rebut its own
presumption."

The Agency agrees that this approach
has merit in some situations, and, as
discussed more fully below, has
included in this proposal provisions
authorizing use of abbreviated RPAR
procedures (§ 162.29). Moreover, the
Agency notes that it has recently
announced an action in which it
"rebutted its own presumption," by
issuing a Preliminary Notice of
Determination without first having
issued a Notice of Rebuttable
Presumption Against Registration. (44
FR 50911, August 30,1979.)

2. ConditionalRegistration.-The
Federal Pesticide Act of 1978 added a
new section 3(c)(7) to FtFRA,
authorizing the Agency to issue
"conditional" registrations in certain
circumstances, in addition to so-called
"permanent" registrations under FIFRA
section 3(c)(5]. The considerations
underlying the inclusion of this new
section in the Act, and the manner in
which the Agency intends to implement
the section are extensively developed in
the preamble which accompanied the
Agency's Interim Final Regulatioris
implementing sections 3(c)(7) (A) and
(B) 44 FR 27932,-May 11, 1979).

In implementing the conditional
registration provisions, the Agency
decided not to utilize the RPAR process

5The oncogenicity trigger, for example, provides
that an RPAR shall arise if a pesticide ingredient,
metabolite. or degradation product

"[ijnduces oncogenic effects in experimental
mammalian species or in man as a result of oral,
inhalation or dermal exposure . .[40 CFR
161.11(a}(3](ii)[A}].

-In contrast, the risk trigger for chronic effects
other than oncogenicity or mutagenicity provides
that an RPAR shall arise if a pesticide ingredient,
metabolite or degradation product

"[piroduces any other chronic or delayed toxic
effect in test animals at any dosage up to a level, as
determined by the Administrator, which is
substantially higher than that to which humans can
reasonably be anticipated to be exposed, taking into
account ample margins of safety * * *" [4oCFR
162.11(a(3)[il)[B)].

for purposes of making decisions
concerning whether or not to grant
conditional registrations. Accordingly,
the implementing regulations amended
40 CFR 162.7 to provide, in effect, that
conditional registrations could be
approved under FIFRA sections
3(c)(7)(A) and (B) for chemicals which
met RPAR risk criteria without resort to
the RPAR process. A substitute process
better designed to-meet the needs of the
conditional registration program was
created in the implementing regulations.
While the implementing regulations do
not cover conditional- registration
actions under section 3[c](7)(C), the
preamble provides that decisions will be
made under this section on a case-by-
case basis. The implication is clear with
respect to actions under section'
3(c)(7)(C) that the RPAR process will not
generally be utilized in taking action
under this section.

There are sound reasons for excepting
the conditional registration program
from the RPAR process. Among other
considerations, this decisionreflects the
fact that the RPAR process was
designed to facilitate Agency
decisionmaking about whether to granit
new permanent registrations (or cancel
existing registrations), by permitting in-
depth public examination of any
potential unreasonable adverse effects
posed by such pesticides. Since the
process is designed for making decisions
which are expected to have lasting
effect, the operation of the process
requires considerable time and the
expenditure of considerable resources
by the Agency and participants in the
private sector. Conditional registration
decisions, on the other hand, are by
definition decisions of less permanency,
and procedures requiring smaller
resource expenditures are therefore
appropriate and in the public interest.

While the RPAR process will not be
used for maling decisions about
whether to grant conditional
registrations, the RPAR risk criteria will
play important roles in the conditional
registration program. Under section
3(c)(7)[B), the Agency may not approve
a conditional amendment to permit an
additional use of a currently registered
pesticide if:
"the Administrator has issued a notice stating
that such pesticide or ingredient thereof,
meets or exceeds risk criteria 'associated in
whole or in part with human dietary exposure
enumerated in regulations issued under this
Act, and during the pendency of such risk-
benefit evaluation initiated by such notice if
[i) the additional use of such pesticide
involves a major food or feed crop, or (ii] the
additional use of such pesticide involves a
minor food or feed crop and the
Administrator determines, with the

concurrence of the Secretary of Agriculture,
there is available an effective alternative
pesticide that does not meet or exceed such
risk criteria."

In effect, this complicated section
prohibits the Agency from permitting
use of a registered pesticide on
additional major food or feed crops if
the pesticide is subject to an outstanding
RPAR (or a cancellation proceeding
following an RPAR) based upon risk
concerns associated with human dietary
exposure to the pesticide. If the
requested use involves a minor food or
feed crop, the Agency cannot approve
the use if the Agency and the Secretary
of Agriculture agree that an alternative
pesticide is available which does not
meet or exceed RPAR risk criteria.

Finally, the RPAR risk criteria play an
important role in the operation of FIFRA
section 3(c)(7)(C). This section
authorizes the Administrator to grant a
conditional registration for pesticides
including active ingredients not Included
in any currently registered pesticide,
under certain limited conditions.
However, the section goes on to provide
expressly that one of the conditions
shall be that the data "not meet or
exceed risk criteria enumerated in
regulations issued under this Act
* * * ." In effect, this provision means
that the conditional registrations
granted under this section on the
condition that certain additional studies
be done can be cancelled If these
studies meet or exceed an RPAR risk
criterion. Thus, for example, if a
required chronic study is conducted
which demonstrates that a pesticide
conditionally registered under this
section is oncogenic, then the pesticide
would meet or exceed an RPAR risk
criterion, and the conditional
registration could be cancelled for that
reason.

3. Simplified Registration
Procedures.-The 1978 amendments
added new section 3(c)(2)(C) to the Act,
which requires the Administrator to "by
regulation, prescribe simplified
procedures for the registration of
pesticides * * *."

The Agency intends to implement this
provision by establishing a generic
registration system, called the
Registration Standards System. As
presently conceived, the Registration
Standards System will develop a
document containing a comprehensive
statement of the Agency's regulatory
position on all pesticide products
containing the same active ingredient(s).
This document, or registration standards
will describe the data (including all
limitations and deficiencies in the data)
upon which the Agency's regulatory
position is based, and the conditions
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which must be met to register (or
reregister) a product under the standard.
The Agency has described its plans for
the Registration Standards System in
detail in an Advanced Notice of
Proposed Rulemaking {"ANPRM"), 44
FR 76311, December 26, 1979.

One of the Agency's goals is to merge
the RPAR process with the Registration
Standards System. Under such a system,
the intensive review given to certain
uses of a pesticide would occur as part
of the review of all uses of any product
containing that particular pesticide.
However, merger of the RPAR process
and the Registration Standards System
would not affect either the thoroughness
of the Agency's evaluation of RPAR
chemicals, or the opportunities for
public participation in the RPAR
process. Many details of how and when
the merger of the RPAR process and the
Registration Standards System will
occur have yet to be resolved. Persons
interested in informing the Agency of
their views on the merger question
should do so by submitting comments in
this rulemaking proceeding.

M. Proposed Changes to the RPAR
Rules

This section discusses the significant
aspects of the revised RPAR regulations
which are being proposed. As indicated
earlier, the changes which the Agency is
proposing to these regulations will not
make broad or sweeping changes in the
program.Rather, this part of the
proposal has as its central theme
modification of the existing regulations
to reflect the experience with the
Agency has gathered over the past
several years in running the RPAR
process under the 1975 regulations. In
addition, the proposal reflects the
Agency's efforts to conform its rules to
the changes in the Act since the 1975
regulations were promulgated, and to
implement, to the extent practicable, the
procedural guidance of the Conferees, as
reflected in the Conference Report
accompanying the 1978 amendments to
FIFRA.
A. The Pesticide Use-the Basic
Building Block

The regulation of pesticides involves
decision§ about whether specific uses of
a pesticide are likely to pose
unreasonable adverse effects on the
environment. In making a decision about
a pesticide use, the Administrator
considers the biological and chemical
characteristics of the compound. This
information by itself, however, can only
suggest potential problems. To focus the
regulatory decision which must be
made, the Administrator must have a
great deal of practical information about

such subjects as how the pesticide is
applied, by whom and in what amounts,
where and when it is applied, the
purpose for which it is applied, and the
importance of using the pesticide for this
purpose. Information about these and
other subjects is necessary to define
what groups of people or what plant or
animal species may be at risk and to
what extent, and to assess the value of
the pesticide as a tool for accomplishing
a particular purpose. For registered
pesticides, the basic starting point for
analysis of these subjects is the
regulatory restrictions currently in effect
as reflected in the labeling of the
pesticide and elsewl~re. (For pesticides
for which applications for registration
are pending, the restrictions which have
been proposed by the applicant serve
the same purpose.) Taken together, the
restrictions in effect (in the case of
registered pesticides) or proposed (in the
case of applications for registration)
comprise the terms and conditions of
registration or proposed terms and
conditions of registration for the use;
these restrictions define the legal limits
on what can be done with the pesticide.

In addition to playing a central role in
focusing regulatory decislonmaking
about pesticide uses, the terms and
conditions of registration shape the final
decision about problem pesticide uses in
another way. In the course of reaching a
decision about a particular use of a
pesticide, the Administrator often must
consider whether exposure (and
therefore risk) reductions can be
achieved by imposing restrictions more
stringent than those that exist or are
proposed, but less stringent than the
ultimate statutory remedy of full
cancellation. This is because the Act
provides the Administrator with a wide
variety of tools for dealing with the
situations where a particular pesticide
use appears to pose unreasonable risks,
including, in appropriate circumstances,
imposition of additional restrictions to
remedy unreasonable adverse effect
problem.

Since the basic unit in pesticide
decisionmaking is the pesticide use, and
since the existing or proposed array of
restrictions associated with a use
(together with possible changes to these
restrictions) are central in evaluating the
registrability of the use, the proposed
regulations include definitions for the
terms "pesticide use" and "terms and
conditions of registration" (§ 162.3(ss)
and § 162.3[tt)). The proposed
regulations are built around these
defined terms, in order to insure that
regulatory decisionmaking in the RPAR
process remains focused on its basic
objectives-identification and

assessment of unreasonable adverse
effect problems with particular pesticide
uses, evaluation of the options available
to the Administrator under the Act for
resolving such problems, and the
selection and implementation of a
solution.
B. Criteria for Benin3 WRPAR
Proceedings

1. Proposed § 162.22 incorporates the
requirement imposed by new section
3(c](8) of the Act that an RPAR not be
initiated except in situations where the
Administrator is persuaded that a risk
criterion has been met, based upon a
validated test or other significant
evidence raising prudent concerns of
unreasonable adverse risk to man or the
environment. Definitions for the terms
"validated test" and "other significant
evidence" are included in the proposal
(§ 162.3(vw) and § 162.3[xx)). These
definitions are the same as the one,
which were published in the Federal
Register on February 14,1979 (44 FR
9626).

2. The specific risk criteria included in
the 1975 regulations are utilized again in
the proposal. without change. There
have been suggestions for changes in
some of the risk criteria; however, the
Agency working group on this topic felt
that the question whether substantive
changes should be made in the risk
criteria should be left for consideration
later, in another rulemaking proceeding.
The Agency reached this conclusion
because it felt that consideration of
substantive changes in the risk criteria
in this rulemaking proceeding could
seriously delay the accomplishment of
the Agency's primary objective for this
rulemaking proceeding, which is to
accomplish procedural changes to the
RPAR rules and the Rules of Practice for
cancellation proceedings.

3. The proposal does, however, add an
additional basis for initiating an RPAR
proceeding. ( 162.21(a)(2)). This section
provides, in effect, that the
Administrator may issue an RPAR when
a specific risk criteria is not met, but the
Administrator otherwise determines
that it is necessary to consider publicly
whether a use poses a potential
unreasonable adverse effect. This
additional basis for initiating an RPAR
proceeding has been included in order to
better serve the fundamental objectives
of the RPAR process.

The basic purpose of the RPAR
process is to allow the Agency to
conduct open and public debates
concerning pesticide uses which may
pose unreasonable adverse effects, and
therefore warrant regulatory action. In
the 1975 regulations, the Agency
attempted to define as many situations
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as it could where unreasonable adverse
effects problems may be presented.
However, in any effort of this sort it is
inevitable that situations will arise, later
which are not anticipated, where the
Agency feels that an unreasonable
adverse effect may be presented. The
solution to this problem adopted in the
1975 regulations was to permit the
Agency in such situations to initiate
cancellation proceedings, without prior
resort to the RPAR process [see, 40 CFR
162.11(a)(6)]. In the Agency's judgment,
this was not a sound solution. Where
the Agency determines that it has risk
concerns which warrant public
consideration, it should not have to
convene cancellation proceedings in
order to consider these concerns.
Instead, it should be able to deal with
them through the RPAR process, in the
same manner as it would use the RPAR
process to address other risk concerns.
Accordingly, the proposed regulations
include a section which would allow the
Agency to begin RPAR proceedings in
situations where no specific risk
criterion has been met, but the Agency
nonetheless finds that a potential
unreasonable adverse effect maybe
presented.

C. New FIFRA section 3(c)(8) and the
procedural guidance of the Conferees

1. New FIFRA section 3(c)(8). -As
discussed in Section II ("Background"),
the Fedeial Pesticide Act of 1978
inserted a new section 3(c)(8) in FIFRA,
which prohibits the Administrator from
starting an RPAR unless it is based upon
a validated test or other significant
evidence raising prudent risk concerns
about pesticide. Section 3(c)(8) also
required the Administrator to publish
notice of his definitions of the terms
"validated test" and "other significant
evidence" in the Federal Register. As
discussed above, the Administrator
published a Federal Register notice on
February 14,1979 (44 FR 9626) adopting
as his definitions for the terms
"validated test" and "other significant
evidence" the definitions for these terms
included in the conference report
accompanying the Federal Pesticide Act
of 1978. Moreover, the Administrator
solicited comments concerning these
definitions in that Federal Register
notice. The present proposalrepeats
these definitions (§ 162.3(ww) and
§ 162.3(xx)).

2. The Procedural Guidance of the
conferees.-As also discussed in
Section II ("Background"), the
conference report accompanying the
Federal Pesticide Act of 1978 contained
guidance to the Agency concerning
procedures to be utilized in the RPAR
process. While this guidance is not

reflected in the statute, the Agency has
nonetheless decided as a policy matter
to implement it to the extent feasible.
Accordingly, the proposed regulations'
include provisions concerning
preliminary communications with
registrants and applicants for
registration prior to the beginning of an
RPAR proceeding (§ 162.22) and
concerning alternate, simplified
procedures in situations where such
simplified procedures appear to the
Agency to be in the public interest
{3 162.29).

Proposed 9 162.22 deals with the
subject of preliminary, informal
notification to registrants prior to the
beginning of RPAR proceedings. In
concept, this section builds upon current
practice and the guidance of the
Conferees, by generally requiring the
Administrator to notify registrants at an
early stage of the Agency's concerns
about a pesticide. The proposed section
also would require the Administrator to
consider information received from '
registrants in deciding whether or not to
begin an RPAR.

Several points should be made
concerning proposed § 162.22 and the
policy underlying it. First, its
preliminary notification provisions
envision that the Administrator would
communicate to registrants in writing
the general nature of the Agency's
tentative concerns about a pesticide.
This kind of notice should be contrasted
with the detailed explanation of the
Administrator's position which the
proposed regulations require in RPAR
decision documents, once it is
determined to issue an RPAR (see
proposed § 162.33). In the Agency's
view, preliminary notification to
registrants is designed primarily to
facilitate exchange of views with
respect to'a preliminary position of the
Agency, and todetermine whether the
positionis generally within reasonable
bounds. If the Agency determines that is
is in fact within reasonable bounds, the
RPAR process itself is the place for
thorough explication of the Agency
position and detailed and thorough
presentation of positions by registrants
and other interested persons in response
to the Agency popition.

Second, proposed § 162.22 provides
that the period of time for preliminary
exchanges of views between the
registrant and the Agency should
generally not exceed 90 days. The
notification itself will specify the length
of the response period (on a case-by-
case basis), but the 90-day limit is in
keeping with the overall theme that the
preliminary notification phase should
primarily consist of general and

relatively informal exchanges.
Moreover, it is consistent with the
instructions from Senator Leahey in the
floor debates in the Senate
accompanying passage of the 1978
amendments to the effect that in
conducting preliminary exchanges with
registrants prior to public RPAR
proceedings, the Agency should keep In
mind the need for expedition, since time
expended in private discussions with
registrants about potential public health
or environmental problems is inevitably
time during which the public is deprived
of notice of potential problems and an
opportunity to participate in discussions
about matters affecting them (123 Cong.
Rec. 13,095 (1977)).

Proposed § 162.29 provides for the
utilization of simplified RPAR
procedures in situations where
simplified procedures appear to be in
the public interest. The discussion In the
conference report concerning simplified
procedures dealt solely with situations
where the Agency was able to resolve .
its risk concerns prior to initiating an
RPAR, because available exposure
information established that exposure
(and therefore risk) was minimal, In
such situations, the conferees concluded
that it would be wasteful to issue an
RPAR since the question which would
be answered In the rebuttal phase-
whether the pesticide posed significant
risk concerns-appeared to be
resolvable without requiring the
submission of exposure information by
registrants as part of a rebuttal.

Proposed § 162.29 deals with this
situation, and also provides authority
for abbreviating the RPAR process in
other situations where abbreviated
procedures wouldbe in the public
interest. Specifically, it permits the
Administrator to abbreviate the RPAR
process and immediately issue a
Preliminary Notice of Determipation
without previously having issued a
Notice of Rebuttable Presumption
Against Registration in any situation
where he determines that the
information in his possession on risks
and/or benefits is'complete and
dispositive of the issues for resolution in
the RPAR process, and he determines
that no significant and novel policy
questions are presented, However, the
Administrator would be required to set
out in any such Preliminary Notice of
Determination the findings which he has
made which warrant the use of
abbreviated procedures.

Moreover, the general requirement for
public comment on Preliminary Notices
of Determination (in proposed § 162.30)
would apbly to a Preliminary Notice of
Determination issued under this
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proposed section. Accordingly, the
primary goal of the RPAR process-
public discussion about potential
problem pesticides-would be fulfilled.
If, in the public commentperiod,
additional information.is brought to the
Administrator's attention which
warrants a different conclusion than the
one announced in the Preliminary
Notice of Determination, the
Administrator would have authority to
take appropriate action. In such a
situation, the Admiiiistrator could issue
a revised Preliminary Notice of
Determination, could begin a new RPAR
proceeding by issuing a Notice of
Rebuttable Presumption Against
Registration, or could utilize the saving
provision in proposed § 162.20 to fashion
other procedures appropriate to the case
at hand.

D. Rebuttal Criteria
Proposed § 162.25 sets forth the

Agency's proposed revisions to the
rebuttal criteria. As is the case with
other provisions in the proposed RPAR
regulations, the revisions to the rebuttal
criteria reflect the experience which the
Agency has gained in running the RPAR
process under the 1975 regulations over
the past almost five years. In the
Agency's judgment, the revised rebuttal
criteria are a significant improvement
over the rebuttal criteria contained in
the 1975 regulations, because the revised
rebuttal criteria more accurately set
forth the matters which the proponents
of registration must establish in order to
lay to rest the Agency's concerns about
a pesticide use.

1. The proposal lists three separate
standards for rebutting an RPAR. The
first standard (§ 162.25 (a)(1) and (b)(1))
requires proponents of registration to
establish that the Agency was wrong in
concluding that a risk criterion had been
met. For the most part, this rebuttal
standard would be applicable to those
situations where applicants or
registrants desire to attack the Agency's
assessment of the toxicology and other
adverse effects data which supported
the Agency's decision to issue an RPAR.

2. The second rebuttal standard
(§ 162.25(a)(2) and (b)(2)) addresses the
question of whether a risk of significant
proportion is in fact posed by the
pesticide use in question even assuming
that a risk criterion has been met. There
are two components in any risk
analysis: (1) the likelihood that a
compound will cause an effect in an
organism, i.e., its toxic properties, and
(2) the likelihood that a susceptible
organism will be exposed to the
compound in question. The proposed
rebuttal standard requires the proponent
of registration to establish that no

significant risk would result from use of
the pesticide in accordance with the
terms and conditions of registration and
widespread and commonly recognized
practice, taking into account all factors
relevant to assessing risk and pertinent
to the risk concerns underlying the
RPAR proceeding.

The proposed rebuttal standard
articulates the major risk factors which
proponents of registration would have to
address in their rebuttals. For example,
proponents of registration are required
to take into account exposure to the
pesticide ingredient, degradation
product or metabolite of concern by all
routes of exposure (including exposures
resulting from the concentration,
persistence or accrual of the pesticide
ingredient, degradation product or
metabolite in man or the environment).
However, the rebuttal standard is
carefully drawn in order not to exclude
any factor which would be applicable in
a given situation in the future. This is
accomplished by including a paragraph
requiring proponents of registration to
address all factors relevant to assessing
the risks posed by the pesticide use in
question.

Applying this rebuttal standard will,
of course, require the Agency to make
decisions about whether the risks posed
by a pesticide use are significant or not.
In this regard, the Agency intends to
continue to follow the approach it has
taken in its previous RPAR decisions-
to determine on a case-by-case basis
whether the risks associated with a use
are of sufficient magnitude to require the
Agency to consider the social, economic
and environmental benefits of the use,
and to make a specific finding that the
risks are not unreasonable, in light of
the social, economic and environmental
benefits of the use.

3. The last of the rebuttal standards
requires proponents of registration to
prove that the risks of the pesticide use
are not unreasonable (§ 162.25(a)(3) and
(b)(3)). The inclusion of this ground as a
basis for rebuttal of a rebuttable
presumption against registration is a
significant addition to the rebuttal
standards included in the 1975
regulations. In the 1975 regulations, the
rebuttal standards solely addressed risk
issues. Economic data and other
information relevant to assessing the
reasonableness of a risk posed by a
pesticide use could be submitted by
proponents of registration of the use;
however, such information wds not
relevant to rebuttal of the presumption.

The 1975 regulations were structured
in this way because the purpose of the
RPAR process originally was to identify"substantial questions of safety"
requiring the convening of cancellation

proceedings pursuant to FIFRA § 6. As
discussed in detail in Section II
("Background"), the fundamental
changes in the law which occurred
shortly after the promulgation of the
1975 regulations, and contemporaneous
decisions made by the Administrator
concerning how the PRAR process
should function, have resulted in a
situation where benefits information is
always solicited in the RPAR process,
and routinely considered in cases where
the Agency's risk concerns were not
resolved by the rebuttal submissions.
Since information bearing on the
reasonableness of any risk is now
clearly relevant to determining what if
any regulatory action should be taken at
the conclusion of the RPAR process, the
Agency is proposing to make the
reasonableness of the risk a basis for
rebuttal of the presumption.

The rebuttal standard concerning the
reasonableness of the risk posed by a
pesticide use directs proponents of
registration of a pesticide use to
demonstrate two things. First, they must
establish that the benefits of the use
outweigh the risks which are associated
with it. Secondly, they must establish
that the risk cannot be reduced further
by modifications to the terms and
conditions of registration without costs
which are unreasonable in light of the
risk reductions which could be achieved.
The Agency has required that both
conditions be satisfied because it has
consistently taken the position that a
risk may be unreasonable either
because the level of risk is not justified
by the benefits which derive from
having the chemical available as a tool
to society, orbecause the risks which
are posed by the use are higher than
they need to be, in light of available risk
reduction possibilities.

E. Consequences of not RebutLing an
RPAR

The purpose of the RPAR process is to
identify unreasonable adverse effect
problems, and to make decisions about
the appropriate regulatory response.
Accordingly, the rebuttal standards
have been designed so that if a rebuttal
attempt is successful (i.e., proponents of
registration establish that one or more of
the rebuttal standards have been
satisfied), it will follow that there is no
unreasonable adverse effect problem
requiring a regulatory response. On the
other hand, if the proponents of
registration fail to establish that one of
the rebuttal standards has been met in
full, it follows that an unreasonable"
adverse effect problem requiring some
regulatory response has been identified.

Proposed § 162.26 is designed to set
forth the consequences of failures to.

I 

I
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successfully rebut a rebuttable
presumption against registration. The
concept underlying proposed § 162.26 is
relatively simple. If an unreasonable
adverse effect problem has been.
demonstrated, and the Administrator
has not found that the problem can be
remedied by changes to the terms or
conditions of registration of the
pesticide use, the Agency will initiate
proceedings to cancel the pesticide use
unconditionally or, in the case of uses
for which applications for registration
are pending, to deny registration for the
pesticide use. On the other hand, if it
appears to the Administrator that an
unreasonable adverse effect exists, but
that the problem can be adequately
remedied by specific changes to the
terms and conditions of registration,
then the Agency will take appropriate
action to implement those changes to
the terms and conditions of registration.
Finally, if the Administrator determines
that there is uncertainty surrounding
any issue relevant to determining
-whether or not the presumption should
be considered to have been successfully
rebutted, or whether an unreasonable
adverse effect problem can be remedied
by thanges to the terms and conditions
of registration, the Agency will take
appropriate action to initiate
cancellation or change in classification
proceedings under § 6(b)(2) of FIFRA.

With respect to pesticide uses which
pose unreasonable adverse effect
problems which may be remedied by
changes to the terms and conditions of
registration, the proposal provides
merely that the Agency shall initiate
appropriate action to implement the
changes to the terms or conditions of
registration which it has determined are
necessary. In 'drafting this part of the
proposal, the Agency considered but
rejected an approach which would have
set forth much more precise instructions
concerning the type of administrative
proceeding which should be used to
implement specific kinds of changes to
the terms and conditions of registration
which the Agency had decided upon.
This approach was rejected primarily
because the statute provides the
Administrator with a number of
mechanisms for accomplishing changes
to the terms and conditions of
registration, and in some instances more
than one statutory proceeding is
available for accomplishing a given
change.

For example, initial classification
decisions can be accomplished either
through conditional concellation actions
under FIFRA section 6(b)(1) [see, e.g., 44
FR 9547 (February 13, 1979)
(chlorobenzilaite)], or through

rulemaking proceedings under existing
§ 162.30. Moreover, in many instances,
the Administrator will decide to impose

'.a number of changes in the terms and
conditions of registration, requiring the
use of several statutory procedures
simulaneously. For example, the
Administrator could decide to change
the directions for use of a particular
pesticide use, by a conditional
cancellation action under FIFA section
6(b](1), and at the same time to initially
classify the pesticide use for restricted
use and impose an "other regulatory
restriction" through a rulemaking
proceeding under FIFRA section
3[d){1)(C)(ii).

In short, it did not appear possible to
provide meaningful and clear .
instructions concerning which statutory
procedures should be utilized to
accomplish particular changes to the
terms and conditions of registration, in
light of the complexities of the statute
and the number of factors bearing on the
use of particular statutory tools in actual
cases. Accoringly, the Agency selected
the option of prescribing the outcome-
effectuation of changes to the terms and
conditions of registration. The proposal
then leaves to the Administrator on a
case-by-case basis the selection of
appropriate statutory procedures for
accomplishing those changes to the
terms and conditions of registration.

The proposal also gives the
Administrator the flexibility to utilize.
the statutory option of initiating
cancellation or change in classification
proceedings under section 6(b){2) rather
than under section 6(b)(1). Under the
statute, a section 6(b)(2) hearing is
"open-ended" in the sense that it
commences without a specific proposal
to cancel a pesticide use, but instead is
called "to determine Whether or not"
cancellation or change in classification
is necessary. However, although a
section 6(b)(2] hearing begins without
the Agency's having taken a position on
the ultimate regulatory questions at
issue, it can still result in the issuance
after its completion of unconditional or
conditional cancellation orders if the
record generated supports that result.
Similarly, it may culminate in a

'determination that existing terms and
conditions of registration are adequate
and that no modifications or further
regulatory actions are necessary.

The proposal directs the
Administrator to make the choice
between section 6(b)(1) proceedings and
section 6(b)2) proceedings on the basis
of his -valuation, after reviewing the
administrative record, of the extent to
which formal evidentiary proceedings
are likely to change his final decision

regarding the uses at issue. If he
concludes that the administrative record
appears to establish that regulatory
action should be taken and that formal
proceedings are-not likely to change that
determination, he will issue a section
6(b)(1) notice. The'regulatory actions
proposed in that notice will then become
final unless a person adversely affected
requests a formal hearing. If he
concludes that the administrative record
fails to resolve certain questions which
could be answered in a decisionally
significant way by formal proceedings,
he will issue a section 6(b)(2) notice
requiring those issued to be explored In
an adjudicatory hearing. Such hearing
will then automatically be held; even If
no one else participates, an agency trial
staff will be named, and will make a
record on the issues designated. Finally,
if the administrator determines that no
regulatory action is called for, he will
state that position in his final Notice of
Determination. No further regulatory
proceedings will be held, but his
decision will be subject to review in a
Unitefd States Court of Appeals under
section 16(b) of FIFRA.

The Agency's purpose in proposing
these distinctions is to make the
standards for use of section 0(b)(1) and
section 6(b)(2) notices parallel the
reforms being made to the hearing
procedures in Part 164.

The centerpiece of those reforms,
described in detail below, is a set of"screening'tests" that will be applied in
hearings following a section 6(b)(1)
notice t6 establish the extent to which
introduction of additional evidence,
cross-examination, and the referral of
issues to the National Academy of '
Sciences will be permitted. The broad
purpose of these tests is to ensure that
formal hearings are focussed on the
types of issues they are best qualified to
address, and do not expend time and
resources on matters which have little
prospect of being further clarified or
achieving decisional significance,

Against this background. Issuance of a
section 6(b)(1) notice places a burden on
those who request hearings to show that
the screening tests have been satisfied
and that further proceedings are
justified. The Agency anticipates that in
many cases the tests will be satisfied at
least in part. In these cases the effect of
issuance of the section 6(b)(1) notice
will be to trigger party efforts to meet
the screening tests, thus resulting In a
more focussed hearing than would
otherwise have resulted. And, in cases
where no hearing is requested, or further
proceedings are not justified, issuance of
a section 6(b)(1) notice allows the
Agency to implement without hearings
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the decision it reached when it issued
the section 6(b)(1) notice.

In other cases, however, the Agency
may become convinced before the end
of the RPAR process that these
secreening tests have been satisfied. In
such cases it would serve no purpose to
require parties to argue for a result
which the Agency had already accepted.
It is in these circumstances that section
6(b)[2) notices providing for an
automatic hearing will be issued. To
preserve consistency in the operation of
these regulations, the tests for issuing a
section 6(b)(2]) notice closely parallel the
tests for screening requests for further
proceedings received in 6(bXl) hearings.

Two additional points should be made
concerning the interplay of this
provision with the proposed changes to
Part 164. First, the Agency interprets the
term "adversely affected"-as used in
the context of standing to request a
hearing in response to section 6(b)(1)
notices-to include ony persons who
want to prevent proposed actions from
becoming effective, and to litigate with
the Agency an unreasonable adverse
effects problem. The term does not
include persons who believe that the
Agency did not go far enough and who
therefore want the Agency to take
actions more restrictive than those
proposed in the section 6(b)(1) notice.

Accordingly, the proposal would
afford this latter class of persons an
opportunity to demonstrate to the
Administrator-during the RPAR
process-that an action which he has
proposed is inadequate, based on a
showing that the RPAR has failed to
satisfactorily resolve substantial factual
issues which could have a significant
impact on the final regulatory outcome.
This showing would most likely be
made by such a person during the public
comment period (under proposed
§ 162.28) on a Preliminary Notice of
Determination which proposed the
action claimed to be inadequate, or
during SAP consideration of that notice.
If the Administrator then made the
requisite findings described above, the
Final Notice of Determination would
initiate section 6(b)(2) 6 hearings on the
issues to be resolved concerning the
pesticide use at stake.

IIt is conceivable that the Administrator could
determine that certain minimum actions are
warranted in any event (e.g.. specific modifications
to the terms and conditions of registration). and that
the only uncertainty concerns whether additional
restrictions or modifications are necessary. In those
circumstances, the Final Notice of Determination
could propose certain actions under sectioa
6(b)(1)-which would take efect by operation of
law if no requests for a hearing were received-and
could also initiate a section 6(b)(2} hearing on
specified issues in order to decide whether the more
restrictive actions were necessary.

Second, the proposed "screening
stage" of the Part 164 regulations would
not apply to the issues specified in a
section 6(b)(2) notice. As explained
more fully below, the purpose of
screening issues before the presentation
of evidence commences in a formal
evidentiary public hearing is to
streamline the hearing to eliminate
issues which are not genuinely in
dispute, which are not significant to the
decision, or which may be better
resolved on the basis of official notice of
accumulated Agency expertise. A
person requesting further proceedings
on a section 6(b)(1) notice would be
required to show that the Issues which
he wants to explore meet these criteria;
he would also be required to show why
the issues were not satisfactorily
resolved in the RPAR process.7

But in deciding to initiate section
6(b (2) proceedings on a particular issue,
the Administrator necessarily would
have already decided that the factual
uncertainty was not satisfactorily
resolved in the RPAR process, and that
the uncertainty was of ultimate
decisional significance-in other words,
that it was an issue which could and
should be profitably explored in an
adjudicatory context. Accordingly, the
proposed Part 164 regulations provide
for an automatic "pass-through" of the
issues specified by the Administrator in
a section O(b)(2) notice. This is
accomplished by limiting the application
of the screening process to requests for
further proceedings in response to
section 6(hi(1) notices, and by not
including any parallel screening process
for issues designated by the
Administrator in a section 6(b)[2) notice.
F. Review of Prellminary Notices of
Detarmination

Proposed § 162.30 deals with review
by the Scientific Advisory Panel (SAP)
and the Secretary of Agriculture (USDA)
of Preliminary Notices of Determination
by requiring their referral to those
bodies for review and comment. The
proposal also provides for the
solicitation of comments from interested
members of the public concerning
Preliminary Notices of Determination.

The Act only requires the Agency to
forward proposed cancellation actions
(under FIFRA section 6) and proposed
and final regulations (under FIRA
section 25) for review by the SAP and by
USDA. Accordingly, the Agency has no

a the case of requests to introduce new
mateal. Ie wot4ld have to show good cause for not
Including the material in the RPAR adminlstrative
record; in the case of requests for cross.
examina t he would have to show why the
examination of the Issue In the RPAR process has
not provided adequate clarification

obligation to refer decisions not to
initiate cancellation actions, or
decisions to deny registration, which
result from the RPAR process. However,
the Agency clearly has discretion to
refer additional matters to the SAP and
to USDA and to request comments;
moreover, the Agency believes thatit
would be useful to have the views of the
SAP and USDA on all decisions which-
are reached at the conclusion of the
RPAR process, and not just those
decisions which involve the initiation of
cancellation actions, or proposed or
final regulations. Accordingly, the
proposal provides for referral of all
Preliminary Notices of Determination to
the SAP and USDA for comment.

The proposal alsa calls for the
solicitation of comments from interested
members of the public concerning
Preliminary Notices of Determination. In
this regard. the proposal restates the
Agency's longstanding practice of
soliciting public comment on RPAR
decisions, at the same time that
comment is solicited from the SAP and
USDA. The Agency adopted this
practice because, in its v iew, it was
consistent with the broad aimof the
RPAR process of maximizing public
participation in Agency decisionmaking
concerning problem chemicals. This
rationale has, of course, continuing
validity. Moreover, since meetings of the
SAP must be open anyway under the
Federal Advisory Committee Act, this
practice simply extends an opportunity
for public comment to those who might
lack the time or resources to attend and
participate in that meeting of the SAP.

The proposal establishes a flexible
approach toward the establishment of
deadlines for the submission of
comments by the SAP, USDA, and
interested members of the public, which
is designed to eliminate some of the
problems which the Agency has
experienced to date in running this
aspect of the RPAR process. First the
proposal requires the Administrator to
establish a deadline for the submission
of comments by the SAP and USDA. The
proposal provides that the deadline
shall not be less than thirty days from
the date ofreferral of the Preliminary
Notice of Determination, unless the SAP
and USDA agree to a shorter period.
However, the proposal provides no fixed
maximum period for comment.

This approach reflects the Agency's
interpretation of the deadline aspects of
the referral provisions in FIFRA as
imposing minimum periods which
cannot be altered except with the
concurrence of the SAP or USDA. At the
same time, however, it is the Agency's
view that the law does not prohibit it
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from extending the comment periods
beyond this thirty day inimum, in
appropriate circumstances. In fact, it has
been the Agency's practice to allow for
longer comment periods in appropriatae
circumstances. For example, the Agency
has frequently extended to the SAP
more than thirty days to submit
comments, in order to accommodate the
inevitable scheduling problems which it
faces. The scheduling problems arise
both because the SAP is not continually
in session, but rather schedules
meetings periodically, and also because
of the public notice requirements which
it must adhere to in scheduling meetings.
These public notice requiremerits arise
under the Federal Advisory Committee
Act which requires advisory committees
like the SAP to give reasonable public
notice of scheduled meetings; and to
afford interested persons an opportunity
to attend and-present views.8 Scheduling
problems brought on by satisfying the
public notice requirement, and the need
for scheduling meetings on a periodic
basis have made it practically
impossible to require the SAP to submit
comments within thirty days.
Accordingly, the proposal adopts a
common sense, flexible approach to *

scheduling deadlines which the Agency
believes will Work well in practice.

The proposal also provides for
establishing a deadline for the -
submisibn of public comments which is
earlier than the deadline for submission
of comments by the SAP and by USDA.
This is in order to permit the public
comments to be considered by the SAP
and USDA in the process of formulating
their comments for the.Agency on a
specific proposal. Thus, proposed
§ 162.30 provides that the ivorking
record for the final position document
shall be made available to the SAP and
USDA; proposed § 162.34 provides that
the working records shall include any
comments submitted to the Agency in
accordance with the instructions of the
Administrator.

The Agency envisions that in
implementing proposed § 162.30 it will
select a deadline for the submission of
public comments which is also in
advance of the planned date for the SAP
public meeting at which the Preliminary
Notice of Determination is to be
considered. This would be accomplished
through close coordination with the
Executive Secretary for the SAP. Of
course, interested persons desiring to
appear and make oral presentations
before the SAP would still be permitted'

'Agency and Office of Management and Budget
guidance generally requires the notice period to be
at least 60 days. (Exec. Order No. 12,044,43 Fed.
Reg. 12661 (1978)).

to do so; and the administrative record
for the Final Notice of Determination
will include the transcript of the SAP
public meeting.

G. Final Notices of Determinatioh
Proposed § 162.31 provides for the

issuance of a Preliminary Notice of
Determination to conclude an RPAR
proceeding. The concept behind this
section is relatively simple: the Agency
will assimilate the comments which are
received in accordance with the Act and
the instructions of the Administrator,
and make such changes in the
Preliminary Notice of Determination as
are appropriate in light of these
comments and the Agency's analysis of
them. In effect, the Preliminary Notice of
Determinaion is a re-play of the
Preliminary Notice of Determination,
with one significant change-the record
has been augmented by the comments
received on the Preliminary Notice of
Determination from the SAP, USDA, and
interested members of the public.

The proposal provides that the
Agency will issue a Final Notice of
Determination in all situations where it
has issued a Preliminary Notice of
Determination, with two exceptions. The
first exception is in cases where the
Preliminary Notice of Determination
announced a decision that a
presumption had been rebutted on risk
grounds, i.e., either because the Agency
had erred in issuing the RPAR notice in
the first place (§ 162.25(a)(1) and (b)(1))
or because no significant risks would
result from the pesticide use, when used
in accordance with the existing (or the
proposed) terms and conditions of
registration and widespread and
commonly recognized practice.
(§ 162.25(a)(2) and (b)(2)). The proposal
provides for the issuance of a revised
Preliminary Notice of Determination in a
situation where the Agency determines,
based upon public comment or the
comments of the SAP or the Secretary of
Agriculture, to withdraw such a
determination and substitute a
determination that the presurn-ption has
not been rebutted. This is because in
such situations the Agency will typically
not have considered the benefits of the
pesticide use, or whether any risks
associated with the pesticide use are
unreasonable, because consideration of
such issues would have been irrelevant.
Accordingly, the RPAR proceeding has
to be rerouted back to the Preliminary
Notice of Determination stage, in order
to permit consideration of issues which
have become'relevant because of the
Agency's decision that the presumption
has not been rebutted on risk grounds,

The proposal also calls for the
issuance of a revised Preliminary Notice

of Determination instead of a Final
Notice of Determination in a situation
where the Agency selects a regulatory
option which is not within the range of
regulatory options considered and
discussed in the first Preliminary Notice
of Determination. The Agency expects
this will rarely occur. However, in
situations where It does occur, the
Agency's view is that the underlying
purpose of the requirements for referring
proposed cancellation actions to the
SAP and USDA-that is, to obtain the
views of the SAP and USDA on the risk
and benefit impacts of proposed
regulatory actions-require, in effect, a
re-cycling of the RPAR proceeding back
through those bodies. The Agency's
standard practice in Preliminary Notices
of Determination, however, is not to
discuss a single regulatory option, but
rather to discuss a range of regulatory
options which the Agency has
considered, from which the final
decision Is selected. It Is the Agency's
view that all of the options which are
considered and discussed in detail In the
documents which are referred to the
SAP and USDA for review and comment
are in fact before the SAP and USDA for
consideration. Moreover, In practice, the
SAP and USDA appear to-have taken a
view of their roles In commenting on
Preliminary Notices of Determination
which is consistent with the Agency's
position on this matter.

In any event, the Agency thinks that It
would be foolish and inconsistent with
the Congressional purpose behind these
review provisions to re-refer a matter to
the SAP or USDA in a situation where
the Agency decides, based upon
comments received during the review
process, to select an option which is
within the range of options discussed
and considered in the Preliminary
Notice of Determination. Such a re-
referral policy would serve no useful

* purpose. It is obvious that Congress
intended the referral provisions to be
taken seriously and expected that the
Agency would sometimes change Its
actions as a result of comments received
during the comment periods; however, It
is also clear the Congress did not Intent
the referral provisions to paralyze the
Agency by becoming an endless merry-
go-round of purposeless activity.
Accordingly, the Agency intends only to
re-refer RPAR proceedings to the SAP
and USDA when such a re-referral is
necessary to serve the purposes of the
referral provisions-.e., in those
situations where the regulatory option
finally selected is outside the range of
options considered and discussed in the
Preliminary Notice of Determination,

52640



Federal Register I Vol. 45, No. 154 / Thursday, August 7, 1980 / Proposed Rules

H. Adnrm'strative Records and
Standards for Decision Documents and
Comments

Section 162.34 of the proposal requires
clearly defined administrative records
for each EPAR decision document. In
addition, the section requires the
establishment of working records for
pending decisions on chemicals for
which RPAR proceedings are in
progress. The proposal then provides for
public access to the administrative
records to the maximum extent
permitted by law.

Establishment of clearly defined
administrative records for Agency
decisions has been suggested in recent
years both for agencies generally and
for this Agency specifically. Pedersen,
Formal Recoids and Informal
Rulemaking, 85 Yale LJ. 38 (1975);
Verkuil, A Study of Infor al
Adjudication Procedures, 43 U. Chi. L
Rev. 739, 790 (1976). The Food and Drug
Administration has adopted regulations
requiring "records" for virtually every
decision it makes. 42 Fed. Reg. 4680
(January 25,1977).

Two complementary themes underly
the call for clearly defined records: the
desire to make agencies more
accountable for their actions by clearly
identifying the underlying information
upon which the decision is based, and a
desire to improve the quality of agency
decisionmaking in the first instance by
insuring that it is as rational and orderly
as possible.,

While the existing RPAR regulations
do not require the maintenance of
administrative records, the Agency has
adopted informally a practice of
maintaining reasonably well defined
administrative records for RPAR
proceedings. Accordingly, the
requirements which are reflected in the
proposal for maintenance of
administrative records do not constitute
significant or dramatic departures from
current practice. Instead, they restate
and in some respects refine and improve
administrative practices which the
Agency has adopted in the course of
administering the RPAR process over
the past several years.

Two kinds of administrative records
are required to be maintained by the
proposal. First of all, the Agency would
be required to maintain records for
RPAR decisions which it has
announced. These records would
include the information which the
Agency relied upon in making the
decisions which it announced in an
RPAR decision document; the
information would be available to
individuals desiring to participate in the
RPAR process by fully understanding

the informatibn upon which the Agency
has acted. The record would be
compiled no later than the time the
decision in question is announced, and
the documents in it would not change
except as the result of further separate
stages of the RPAR process.

The proposal also provides for the
maintenance of another kind of
administrative record, called a "working
administrative record." A "working
administrative record," in essence,
contains documents which will be
considered by the Agency in making its
next decision on a chemical which is in
the RPAR process. This record may
change from day to day, even within a
single stage of the RPAR process, as
new material is added to it. The
requirement for maintaining working
records in addition to records for
completed RPAR decision documents
was included in order to maximize
public participation in RPAR
decisionmakkig as it unfolds through the
various steps in the RPAR process. The
Agency felt that It was desirable to
make it possible for participants in the
RPAR process to keep as current as
possible on the information which is
being submitted to the Agency, and on
the completed staff analyses created by
the Agency in the course of an RPAR
proceeding.

Thus, for example, an individual
preparing a rebuttal submission in
response to an RPAR notice would be
entitled to review the administrative
record for the Notice of RPAR. In
addition, the working record for the
preliminary Notice of Determination
would also be available for the
individual to consult. By consulting the
working record, the interested person
would be kept reasonably abreast of
information developed and submitted by
other participants in the process, and
staff analyses which had been
completed by the Agency on issues
which were relevant to the issues to be
decided in the Preliminary Notice of
Determination. By becoming familiar
with the record for the Notice or RPAR,
and by keeping current on additions to
the working record for the Preliminary
Notice of Determination. a participant in
the process can effectively and
efficiently marshal its resources and
energies towards preparing the most
effective presentation possible on behalf
of the interests it is attempting to
represent.

It is also hoped that by providing for
Agency inclusion of completed staff
analyses in the working record, that
participants in the process will find it
less necessary to expend their time and
the time of Agency staff personnel in

constant telephonic and written
communications with project managers
concerning the progress of Agency staff
analyses of relevant issues, and
requesting copies of completed projects.
It is the Agency's hope that the
frequency of such contacts will ciminish
with the provision of a mechanism for
the inclusion of completed projects in
the working record from time to time as
they become available.

While the Agency is requiring the
maintenance of working records in order
to maximize public participation, it does
not intend to sacrific orderly and
efficient decisionmaking in the process.
Specifically, the Agency intends to
require rigid adherence to the comment
periods which it has allowed for
submission of comments during the
process. Thus, if a completed staff
analysis on an issue is put in the
working record after the expiration of
the deadline for comments on that issue,
the Agency will not regard this action as
tantamount to reopening the comment
period on that particular issue. Instead.
the Agency will be giving participants in
the process advance knowledge of
positions which it has tentatively
reached, and which will affect the next
decision to be made in the process. The
time to comment on the next decision.
however, is after the decision is
announced. and in accordance with the
instructions for submission of comments
which are to accompany that decision.
Attempts to "jump the gun" by
submitting comments at an earlier time
will generally result in the comments
being returned to the submitter or
commenter without consideration.

Proposed § 162.33 also includes some
general standards for Agency decision
documents, and for rebuttal submissions
and comments. The purpose of these
general standards Is to insure that the
overall goals of the RPAR process-
informed, open, public decisionmaking
about problem pesticides-are realized.
Accordingly, the Agency has imposed
on itself general requirements to
disclose all relevant information, and to
provide resonable explanations for the
positions which it is taking. In imposing
in effect, the same requirements on
participants in the process, the Agency
Is really underscoring the obvious-
attempts to influence rational debate
inevitably reach their own level
Informed and carefully put together
submissions warrant and receive careful
attention, while conclusory poorly
thought out submissions receive little
weight.

. Supplementol Notces of RPAR

Proposed 1 624 provides for the use
in appropriate circumstances of a
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Supplemental Notice of Rebuttable
Presumption Against Registration. This
section addresses a problem which has
occasionally occurred in the Agency's
administration of the RPAR process: the.
situation where the Agency discovers
that an additional risk criterion has
been met after the issuance of a Notice
of Rebuttable Presumption Against -
Registration. Proposed § 162.24 sets out
a practical way of dealing with this
problem. Specifically, it gives the
Administrator two options: he may issue
a Supplemental Notice of RPAR, or he
may deal with the additional risk
criterion in the Preliminary Notice of
Determination, and provide time for
comment on the additional risk criterion
(and his response to it) after the
Preliminary Notice of Determination has
been issued."The Administrator is given discretion
to select either option, but generally
speaking, the point in time in the
process when the additional risk
criterion comes to the Agency's
attention will determine which option is
selected. Thus, if the additional risk
criterion comes to the Agency's
attention shortly before the Agency is
prepared to issue a Preliminary Notice
of Determination, the Administrator
would probably select the option of
dealing with the risk criterion in the
Preliminary Notice of Determination
without issuing a Supplemental Notice
of RPAR. On the other hand, if the
additional risk criterion comes to the
Agency's attention much earlier, it
would be preferable to issue a
Supplemental Notice of RPAR. In either,
case, thq Administrator would be
balancing the need for orderly and
expeditious conduct of.the RPAR with
the desirability of providing early notice
to registrants and other interested
persons of the full compass of his risk"
concerns respecting the pesticide uses
which are subject to RPAR proceedings.
It should be noted, however, that in the
event that the Administrator selects the
option of not publishing a Supplemental
Notice of RPAR, the overall objective of
the process of providing opportunities
for public comment would be achieved,
since full opportunity for comment on
the additional risk criterion would be
afforded after the Preliminary Notice of
Determination had been issued.

The concepts reflected in proposed
§ 162.24 have been tested in actual
practice. In the RPAR proceeding
concerning the pesticide
chlorobenzilate, for example, the
Agency discovered an additional risk
criterion-testicular atrophy-shortly
before the publication of a Preliminary
Notice of Determination. (43 FR 29824,

July 11, 1978.) In this situation, the
Agency chose to deal with the risk
criterion initially in the Preliminary
Notice of Determination, and to afford
opportunities to comment on it prior to
the Final Notice of Determination.

I. Dealines for RPAR.Decision
Documents

The 1975 regulations allow registrants
45 days to submit rebuttal information,
with the possibility of a 60-day
extension (§ 162.11(a)(1)(i)]. They further
provide 150 days for the preparation of a
benefits analysis, and 180 days for the
issuance of a Notice of Determination
by the Administrator. (§ 162.11(a)(5)).

This scheme of deadlines has proven
to be unworkable. The proposal includes
a-new system which has flexibility as its
dominant theme. In this regard,
proposed § 162.23 provides that a Notice
of RPAR shall include a notification of
the dealine which the Administrator has
imposed for the issuance of a
Preliminary Notice of Determination in
that particular proceeding. In selecting a
deadline, the proposal provides that the
Administrator will take into account the
many factors which are peculiar to a
given proceeding which are relevant to
settling a deadline, including the number
and complexity of the issues which must
be addressed and the extent to which
e ipeditious conclusion of the RPAR
proceeding is in the public interest.
Proposed § 162.28, concerning
Preliminary Notices of Determination,
contains a similar provision requiring
the establishment of reasonable
deadlines for submission of information
and comments and the issuance of a
final Notice of Determination. Finally, as
discussed earlier, the parts of the
proposal dealing with deadlines for
review by the SAP and USDA are
drafted to provide flexibility to establish
deadlines appropriate to the
circumstances of a proceeding.

K Federalfiegister Notices.

The proposal provides for the
publication of Federal Register notices
at all major decision points in the RPAR
process. Although the 1975 regulations
do not require publication of Federal
Register notices, the Agency has always
followed the practice of publishing them.
Acc ordingly,-in this regard the proposal
restates current practice. The proposal
also specifies standardized formats for
each Federal Register notice which is
required, including provisions for
specific guiadance to registrants and
other intersted persons, in order to
assist them in understandifig the notice
and in deciding what action to take in
response to it. Again, for the most part,

the format requirements included In the
proposal restate current practice.

L. Saving Provision

Proposed § 162.20 provides that the
Agency will generally utilize the RPAR
process for making decisions about
whether or not to initiate cancellation or
denial proceedings concerning a
problem pesticide use. However,
proposed § 162.20 includes an important
saving provision, to the effect that the
Agency reserves authority to utilize
modified procedures or other procedures
in appropriate circumstances where the
Agency determines that it would be in
the public interest to do so. One
situation in which the Agency envisions
it will utilize other procedures to initiate
a cancellation proceeding is where It Is
necessary to initiate cancellation
proceedings in order to issue a ,
suspension order. Under section 6(c) of
FIFRA, the Agency may not Issue a
suspension order unless cancellation
proceedings concerning the pesticide are
already in progress, or are commenced
at the same time that the suspension
order is issued. In situations where the
Agency finds it necessary to issue a
suspension order, and a cancellation
proceeding Is not in progress already, it
would be contrary to the public interest
to delay the commencement of a
cancellation proceeding by using the
RPAR process. Accordingly, in such
situations the Agency would use the
authority it has reserved in proposed
§ 162.20 to commence cancellation
proceedings without prior resort to the
RPAR process.

M. Voluntary Cancellation and
Withdrawal of Application

The proposal also provides that a
registrant or applicant may petition the
Administrator at any time to voluntarily
cancel the registration of a pesticide use
or to withdraw an application for
registration of a pesticide use. It Is
important to note, however, that the
Administrator has full discretion to
either grant or deny such a petition In
situations where the pesticide use Is
subject to an RPAR or a cancellation or
denial proceeding and that he may elect
to deny the petition and proceed In
accordance with Parts 162 and 164.

N. Procedures for Denial of Registration
AlthQugh the statutory provision

governing the procedures and time-
frames for the denial of an application
for registration (section 3(c)(0)) differs
somewhat from the provision governing
cancellations of registered pesticide
uses (section 6(b)), the proposal treats
both actions in a uniform procedural

II I III
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fashion consistent with the statutory
provisions.

Specifically, section 3(c)(6) of the Act
directs that if the Administrator
determines that an application for
registration of a pesticide use cannot be
approved because the pesticide use fails
to meet the statutory criteria for
registration, he shall so notify the
applicant and provide him 30 days
within which to correct the deficiencies.
If the applicant fails to correct them, the
Administrator then "may refuse to
register the pesticide," in which case the
applicant must again be so notified, and
a notice of the denial of registration
must be published in the federal register.
At that point, the applicant has "the
same remedies as provided for in
section"-under which the applicant has
another 30 days within which to make
"the necessary corrections, if possible,"
or to request a hearing.

Under the proposal, the section 3(c)(6)
notification that the statutory criteria for
registration had not been met will be set
forth in a Preliminary Notice of
Determination. Applicants and other
interested persons will then be invited
to comment upon the bases (factual or
otherwise) which support that
determination; and the matte will be
referred to the SAP and USDA for their
consideratidn-and comments. The
Administrator would then consider all
significant comments received from the
applicant, USDA, SAP, or other
interested persons, and would set forth
his responses to them together with his
final determination concerning granting
or denial of registration in a Final Notice
of Determination. At that point, the
applicant would have the "remedies as
provided for in section 6"-that is, the
opportunity to either make "the
necessary corrections, if possible" in
accordance with the instructions set
forth in the Final Notice of
Determination, or to request a formal
evidentiary public hearing.

It is important to understand,
however, that if the applicant fails to
take either of these actions in response
to the Final Notice of Determination
within the statutory 30-day period, the
denial of registration will become final
and effective-the Agency will not
provide a "second" 30-day period for
making corrections. This position is
premised on the fact that the applicant
will already have had its comment
opportunity under section 3(cj(6),
because the applicant will have had the
chance to comment on the Preliminary
Notice of Determination.

IV. Pr6posed Changes to Rules of

Practice for Hearings (Part 164)

A. Background to the Proposal
1. Statutory Changes.-Since 1964,

FIFRA has allowed pesticides to be
removed from the market through formal
agency hearings conforming to 5 U.S.C.
secs. 554, 556 and 557. (Before that, court
action was required).

These hearing requirements have not
been directly amended since 1972. Since
then, however, changes to other
provisions of the statute have
significantly altered the context in
which they are set, and the functions

- that such a hearing should logically be
expected to serve.

As discussed above, under both the
1964 and 1972 versions of FIFRA, EPA
was required to begin the formal hearing
process whenever information raised a
"substantial question of safety"
regarding a pesticide use, without
waiting to consider benefits or the
balance of risks and benefits. The
hearing under this test would virtually
have to begin before the questions
relevant to a final decision had been
deeply analyzed, and would Itself be the
primary vehicle for probing and
balancing the relevant factors, and for
generating the record for final decision.

Since 1975, however, Congress has
required that in most circumstances the
full range of questions relevant to final
action be addressed, and an agency
position formed, before a notice of intent
to cancel is issued regarding a pesticide
use.' In 1975 Congress required EPA to
refer proposed pesticide use
cancellations to two expert bodies, one
to examine risks primarily and the other
to examine benefits primarily. EPA then
had to consider and respond to the
views of these two bodies before taking
final action. Congress thus overruled the"substantial question of safety" doctrine
and required EPA to consider (and
document) the full range of statutorily
relevant factors before a hearing could
begin. In 1978 Congress further specified
the factors the agency should consider,
and the procedure it should follow,
before beginning the formal hearing
process.

These changes should assure that
pesticide uses come to formal hearing
accompanied by a substantial
background of fact, analysis, and
discussion addressing the questions
which are crucial under the statute. The
issues should already be focussed and
most of the material for their final
resolution should already be on hand.

0This procedure Is not required for cancellation
notices Issued in connection with a suspension
action, or for cancellations for failure to comply
with certain narrowly specified legal tests.

It would be unacceptably inefficient to
conduct formal hearings as though the
RPAR stages which generated this
background had never taken place. That
would mean that the work of these
preliminary stages would have to be
fully reconstructed from the ground up
through the time-consuming formal
mechanisms of an adjudicatory hearing.
Such duplication of effort, particularly at
a time of general concern for expedition
and economy, has no place in a rational
administrative process.

Yet the existing rules contain no
mechanisms to prevent such a result.
Since they were written to implement
the "substantial question of safety" ,
doctrine, they contain no -references to
any pre-existing stages of agency review
of a pesticide use, and no procedures to,
take account of the results reached in
those staSes.

Accordingly, one major purpose of the
changes to Part 164 is to ensure that the
formal hearing takes the results of the
RPAR process as a starting point,
acceptg the RPAR results in cases where
the particular procedures of formal
hearings would not be likely to change
them, and devotes its energies to the
types of questions which formal
procedures are particularly qualified to
address.

2. The Nature of the Cancellation
Decision.-Pesticide use cancellations,
we believe, rank among the most
intricate policy decisions in the Federal
government as measured by the number.
varying nature, interdependence, and
complexity of the issues involved.
Considering risks, questions can arise
concerning the impact on non-target
species and their inter-relationship, the
dispersion and persistence of the
pesticide in the environment and certain
parts of it the conduct of animal feeding
studies, the meaning of those studies for
human health, arguments about and
projections from other data concerning
possible human health risks, and finally
on what the upper and lower boundaries
of any risks may be and how firmly they
are established. Considering benefits,
questionM can be raised about the extent
of use, the crops involved, the
availability and effectiveness of
substitutes bath now and in the future,
the value of non-agricultural uses, and
the range of the probable economic
impacts of banning or restricting some
or all of the uses at issues in the light of
all these factors.

All these factors are explicitly made
relevant by the statute, which provides
for cancelling any pesticide use that
"generally causes unreasonable adverse
effects on the environment' and then
defines "unreasonable adverse effects
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on the environment" in these
encompassing terms:
The term "unreasonable adverse:effects- on.
the environment" means any unreasonable
risk to man or the environment taking into
account'the economic, social and
environmental costs and benefits of the use-
of any pesticide. FIFRA sec. 2(bil.

Factual certainty even on individual
factors in the required'balancing,
analysis will rarely be attainable.
Indeed, answers to, some questions-like
projecting cancer risk to man from
animal studies, or projecting the future,
economic impact of present actions-are
beyond our capacity to answer precisely7
in the current state of medical and
economic science3 ° In addition.,when so.
many factors must be considered, it.is
inevitable that the data available to
address at least some of themwill be
less than fully satisfactory even in cases,
where it might theoretically be provided.
Yet, under the statute, EPAniust
consider the full range of logically
relevant factors-whether known, partly
known, unknown, or unknowable-both
as to risks andbenefits in making afinal
decision either tacancel anolcLpesticide
use or to register a new one--

Decisions of this naturd cannot
efficiently be mad& through complete
reliance on the court-room type
proceedings traditionally associated-
with formal hearings.-To sort throughall.
the issues involved using cross-
examination can result in crippling
delays, while the sheer weight of
material introduced may lead
participants to lose sight of the-forest for
the trees. And in many cases, there may,
be a sharp limit to the abilit~yofcross-
examination to clarify the issues.The
issues may be issues of policy. (such as
how much risk of human health damage
to accept) or, thoughfactuaL, may be
resolvable only through advances in the
general state of knowledge, orthrough
additional studies, not through
clarification of the opinions of
-individual witnesses.

Often, ingrapplingwith such issues,
providng professional advice'to the
decisionmaker is more useful-than'
providing him with a cold record.
Indeed, if the Administrator of EPA
were not free to consult staffers with
expert knowledge'of and experience
with the highly technical and complex
issues often involved in pesticide use
cancellations,,and were restricteditoi
grappling with the record himself,,with
perhaps the assistanfie of one or two

10For further discussion of this point, see
McGarity, "Substantive and Procedural Discretion
in Administrative Resolution.of Science-1blicy
Questions RegulatingCarcinogens in EPAand
OSHN', 7 Gaeo..L J..729, 731-47 (1979).

law clerks, his decision could hardly
claim io be basea on the expert
knowledge and judgment which
Congress expects when it assigns
problems, to air agency.

Accordingly, a second major purpose
of these regulations is to provide expert
assistance and advice to the
Administrator and then allow him to use
it, not just to analyze-the record after the
hearing is-over, but to structure the
questions to be addressed at the.
hearing. TheAdministratorwith such-
assistance, should.be able todetermine
which policy questions are most
significant and most in need of further
probing, which factual issues are
reasonable candidates for clarification
through cross-examination, and which,
by contrast. cannot be answered with
more certainty-by such methods This
approach should result in more:
structuredproceedings than would the
alternative of leaving the form of the
hearing, entirely to the discretion of a
single Administrative Law Judge, who as
a practicalmatter cannot beexpert in
all the technical- questions-involved and
who willhave na familiarity with the.
discussfon-of those qu6stions duringthe-
various stages of RPARproceedings.
This approach seeks to ensure thatthe
virtues of having technical issues
addressed.by technically expertgroups,
a practice Congress has required prior to
issuance- of cancellation notices are not
lost at the formalhearing stage, and are
not denied to theAdministratorof EPA
when he makes the final decision.
B. The Proposed'Amendments

1.- General.-In prop osing
comprehensive changes to the formal
hearingprocedures in Part 164, EPA is
trying to better adapt these procedures
both to the statutory changes during the
past eight years, and to the nature of the
decision-they are used to make. The
solution, discussed below, consists both.
of explicit measures tb fuse the RPAR
process, and the-formal hearing process'
into a single over-all proceeding, and. of
reforms to theprocedures for-conducting
the formal hearing itself-The basic.
approach of the proposedrules is to
resolve disputed questions in the least
procedurally burdensome Way
permissible underthe governing
statutes. To-achieve this, questions will
be sifted,' through successive procedures
of increasing. formality, beginning with
an exchange of written documents,
duringRPAR and ending with formal
cross-examination with- only those
questions that cannot be-resolved by'the
less burdensome approaches passing on
to the more formal stages.

2. Coordinating the APAR
Proceedings and the Formal Hearingl-

The proposed rules contain two major
reforms to coordinate RPAR proceedings
with a formal hearing.

First, they provide, in section
164.52(b)[4), that no evidentiary material
may be placed before the Agency In a
formal hearing that was not previously
presented for consideration during
RPAR, unless. "good cause"'is shown for
the failure topresent it. The regulation
goes on'to provide that:
"'Good cause"'means either that the material
was not available at the stage ofthe RPAR
process at which it should have been
presented, or that the material is of such a
nature thatit camonly be presented
meaningfully in a trial-type hearing.

EPA belives that the recent
amendments to FIFRA demonstrate that
Congress intended EPA to fully consider
the entire range of issues relevant to a
pesticide use before making any final
decision whether or not to issue a notice
of intent to cancel or deny-registration.
It will not be possible to achieve that
purpose if interested persons& are free to
*withhold relevant information without
good cause until the formal hearing
stage. In addition, such a practice would
ensure that any issues raised by the now
material would have to be considbred
entirely through the complex procedures
of a formal hearing, without any chance
for being focused or resolvedby the
relatively flexible procedures of RPAR.
Inefficiency and delaywould'be bound
to result from such a practice.

Second, the regulations provide in
section 164.31 that the administrative
record of the RPAR proceeding will,
automatically be. introduced into.
evidence at the hearing and may not be
stricken. This will make sure that the
presiding officer and other
decisionmakers are familiar with the
prior course of the proceeding and the
extent to which-issues were raised and
clarified during it, and will allow these
persons to frame the course of
subsequent proceedings accordingly.

It will also provide a, store of factual
material for use by the decislonmakers.
EPA anticipates that in many cases tho
evidentiary value of itemsin the RPAR
record will be clear from the face of that
record, given the many opportunities for
rebuttal and analysis which the RPAR
process provides. However, one of the
major purposes of the formal hearing is
of course to provide an opportunity for
cross-examination and the regulations
explicitly provide that parties are free to
contest the factual portions, of the
administrative record in the hearing,
and to argue that portions of it-should
notbe given weight unless sponsored by
a witness who will be available for
cross-examination. If the Administratot
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or Presiding Officer grants such a
request for a sponsoring witness, and
the witness is not provided, the
Presiding Officer may reduce the factual
weight he gives to that piece of the
administrative record accordingly.

3. Changes to the Hearing Process
Directly.-The keystone of the changes
made directly to the hearing procedures
by this proposal (as opposed to changes
made to relate it to the RPAR process) is
the screening mechanism set forth in
§ § 164.50 through 164.56. Though
screening mechanisms for hearing issues
have been adopted by a number of
different agencies in recent years (most
notably the Food and Drug
Administration) several features of this
proposal are new and warrant preamble
discussion.

a. GeneralApproach.-FDA's
approach to screening issues is to apply
a series of tests to determine whether a
hearing will be granted at all, before the
hearing has formally begun.See 41 FR
5170-6-51710,51721-22 (Nov. 23,1976).
Courts have upheld this general
approach, but have often required the
agency to meet a high standard before
denying the hearing. Since the Food,
Drug and Cosmetic Act on its face
requires a formal hearing before making
certain decisions, it is certainly
understandable that courts have
restricted the agency's power to
dispense with it in this manner.

In EPA's view, the FDA approach
rests on a overly rigid conception of
what a formal hearing must consist of.
Nothing in the Administrative Procedure
Act requires such hearings to consist
exclusively of courtroom presentation of
oral testimony and cross-examination of
witnesses. These were certainly meant
to be part of the record-building process,
but the Presiding Officer and the agency
were also meant to have discretion to
mix these procedures with others to
achieve the ultimate statutory goal-the
provision of an adequate and
adequately tested record for final
decision. That general authority takes
on additional weight in the FIFRA
context because the statute now
requires the formal hearing to be
preceded in most cases by an informal
sifting of the issues such as that which is
accomplished in the RPAR process.

Accordingly, the proposed regulations
provide, in § 164.32, for a formal hearing
to be granted relatively automatically
upon the filing of a timely request
satisfying minimal requirements. Only
after the hearing has begun will the
issues be further sifted and detailed
decisions made as to the future course
of the proceedings.

b. Screenin Procedure.-At present
Presiding Officers of course have broad

powers to structure the course of a
formal proceeding through prehearing
orders or through rulings during the
course of the hearing. To some extent
the screening criteria proposed here
simply formalize and define the
standards that should be applied in
doing that.

The regulations, however, also depart
from that pattern in an attempt to
remedy one central defect of formal
proceedings for making decisions such
as those involved in pesticide use
cancellations. That is lack of any
provision for sbientific advice to the
decisionmaker. As discussed above, It is
inefficient, and contray to the purposes
for which administrative agencies are
established, to require the Administrator
or the Presiding Officer, as laymen, to
grapple with the full range of issues
involved in a cancellation without any
opportunity for informal consultation
with technical experts.

Unfortunately, where Presiling
Officers are concerned, a strong
argument can be made that providing
such advice is improper. 5 U.S.C.
554(d)(1) forbids a Presiding Officer to
"consult a person or party on a fact in
issue, unless on notice and opportunity
for all parties to participate". The
Supreme Court in dictum has indicated
that this language should be given a
literal reading. See Butz v. Economu, 98
S. Ct. 2894, 2915 (1978).

Accordingly, though arguments on the
other side can be made, EPA has elected
at present not take the legal risk of
making informal expert advice available
to Presiding Officers.

Instead, EPA has provided, in
§ 164.55, for providing expert advice to
the Administrator when he makes
decisions regarding cancellation of a
pesticide use. This practice is
unquestionably legal. 5 U.S.C. 554(d)(1)
does not apply to agency heads, and, as
the United States Court of Appeals for
the First Circuit has stated, to shut
agency experts out of the final decision
would run:
counter to the purposes of the administrative
agencies which exisL in part, to enable
government to focus broad ranges of talent
on particular multidimensional problems. The
Administrator is charged with making highly
technical decisions in fields far beyond his
individual expertise. "The strength [of the
administrative process] lies in staff work
organized in such a way that the appropriate
specialization Is brought to bear upon each
aspect of a single decision, the synthesis
being provided by the men at the top." 2 K.
Davis, Administrative Law Treatise 84 (1958).
Seacoast Anti-Pollution League v;
Costle, 572 F.Zd 872 881 (1978). EPA
believes that as a practical matter the
absence of such advice probably

increases the pressure on the
Administrator to accept the views of
agency trial staff by denying him the
technical equipment with which to
challenge it.

Many agencies provide staff advice to
their heads to assist in writing final
decisions after adjudicatory hearings.
The novelty in these regulations is that
the technical staff named to advise the
Administrator will also be used to help
structure the course of the hearing. EPA
believes it will clearly be more efficient
for the Administrator and his expert
advisors to indicate in advance of a
courtroom presentation on the basis of
party submissions and the
administrative record where further
issues need to be addressed and what
proceedings will be useful than to allow
the hearing to proceed in ignorance of
these basic views. Accordingly, the
regulations provide in § 164.55 that the
Presiding Officer may certify the task of
framing the course of an adjudicatory
hearing to the Administrator who in turn
will act with the assistance of such a
panel, and that if the Presiding Officer
frames the course of the hearing himself,
the result may be taken to the
Administrator through an interlocutory
appeal as of right. EPA anticipates that
this same panel would be kept in
existence throughout the hearing to deal
with other issues as they arose and to
advise on the final decisions.

C. The Screening Tests
A formal hearing in connection with

the cancellation oT a pesticide use can
consist of one or more of three types of
component procedures. These are: (I)
presentation of direct evidence in -
addition to the administrative record. (ii)
cross-examination of witnesses; and (iII)
referral of issues of scientific fact to the
National Academy of Sciences. The
proposed regulations provide separate
tests for screening requests for each of
these possible types of further
proceedings. They are contained in
§§ 164.52 (additional evidence), 164.53
(cross-examination) and 164.54 (referral
to the National Academy of Sciences).

Three criteria are conimon to each
test. They are that the party requesting
the further proceedings show that- (i) a
genuine and substantial question of fact
Is involved; (ii) the proceedings at issue
are likely to resolve the issue; and (iii)
the resolution of the issue one way or
another has the potential to change the
change the outcome of the proceeding.

These criteria are designed to ensure
that trial-stage proceedings held as part
of a formal hearing serve the central
function of a trial stage-to clarify
disputed issues of material fact. There is
no purpose in holding trial proceedings
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that have no reasonable change-of
serving that end. This is true even in,
cases where substantial factual
uncertainty does indeed exist, but trial
proceedings will not reduce it. Irmthose
cases, the uncertainties must simply be
presented to the decisionmaker for
resolution as a matter of policy or expert
judgment (accompanied, of course, by
appropriate briefs from the parties.

These thrbe criteria are taken directly
from the "summary judgment" criteria of
the Food and Drug Administration. They
are further discussed in various
preambles to FDA regulations, see 40 FR
40698-407010 (September 3, 1975); 41 FR
51708-51711 (November 23, 1976), and in
a recent law review article, see Ames &
McCracken, Framing Regulatory
Standards to A void Formal
Adjudication: The FDA as a Case Study,
64 Calif. L. Rev. 14-49'(1976).

A fourth criterion common to all three
tests-that the matter not be- one of
which "official notice" can be taken-is
discussed in the next section..

Finally, requests to introduce further
direct evidence must, as stated above,
demonstrate why that evidence was not
introduced as part of the RPAR record.
Similarly, requests to refer issues of
scientific fact to the National Academy
of Sciences must show why those issues
werenot adequately addressed by an
independent scientific group in being
referred to a Scientific Advisory Panel
during the RPAR process. Both these
tests aim to ensure that the formal
hearing does. not duplicate jobs which
should have been" done earlier

d. "Official Notice ".-A, central
feature of this proposal'is its use of
"official notice" as'r topl for setting
limits to the courtroom nature of formal
APA hearings. Because the approach is.
new itwilfbe discussed insome detail..

5 U.S.C. sec. 556(e) provides that
"Whertan agency decision [after a
formalhearing]:rests on officialnotice of
a material fact not appearing in the'
evidence in the record, a party is
entitled, on timely request; to an
opportunity to show the.cpntrary."

This language on its face
demonstrates that in s6me cases-those
in which "official notice" is proper-an'
agency may rest its decision on facts
which have not gone through the full
record-building procedures
pharacteristics of a formal hearing.,
Otherwise the sentence would add
nothing to the powers, contained inother
APA provisions whiclhgenerally
authorize an: agencyitomakezdecisions,
provided it observes such-procedures.,
Accordingly, the "opportunity toshow
the contrary" mentioned in-this.
provision must mean somethingjless
than the otherwise applicable scope of

rights to cross-examine: witnesses and-
present testimony.

This provision must also be read in
the light of four other factors.First, the rules of "judicial notice" in
court proceedings, on which the APA
provision was modelled in part,
provided a considerable degreeof
latitute-for taking "official notice." Rule
201 of the Federal Rules of Evidence,
which-now governs the matter, only
provides for judicial notice of
"adjudicative facts." The reason, stated
in the Advisory Committee's Note, is
that courts may take notice of
"legislative" facts-those relevant to
general policy decisions-without
affording parties any rebuttal
opportunities at all of the sort Rule 201
provides. See K. Davis, Administrative
Law of the Seventies, sec. 15.00-1 (1976).

Second, the definition of a fact as
"legislative"-the type. that may be
noticed without process under the Rule
201 test-is hot static, but varies with'
the nature of the proceeding.
"Legislative" facts are supposed to be
hose that help tribunals decide
questions of law or policy or discretion;
it follows that the more heavily a
decision involves these elements, the
more each of the facts that goes into
making it is likely to be classified as
"legislative." Indeed, Professor Davis
has recently-stated that all facts irLa
notice-andcomment rulemaking are
legislative by definitionbecause-the
main purpose of such a proceeding is to
determine the content of law or policy.
See 2 K Davis, Administrative Law
Treatise, sec. 6.17 at 529'(2d, ed. 1978),
This approach would support
classification of the greatmajority of
facts in a cancellation proceeding as
"legislative".

Third even within the sphere of,
"adjudicative" facts subject to the.
rebuttal requirements of the official
notice rule, agencies probably have
greater power to take official notice
than do courts. Even formal
administrative proceedings, after all, are
meant to be less rigid than court
proceedings, while agencies are-created
in large-measure' to be storehouses of
jnformation and to apply-itin an
-expeditious and flexible manner to
proceedings before them. According to)
the Attorney General's Manual on the.
Administrative-ProcedureAct (pp. 790-
80), Congress in the APA.meanttoi adopt
the 1941 recommendations of the
Attorney General's Committee on
Administrative Procedure and allow
agencies to take official notice of"all'
matters as-to which the agency by,
reasor ofits function.is presumed to.be
expert, such as technicaL or scientific:
facts within its specializedtknowledge."

See the Final Report of the Attorney
General's Committee Administrative
Procedurepp. 71-73 (1941).

Agency official notice rules since then
have often provided for taking official
notice of such specialized matters, and
this result has been endorsed by such
commentators as Professor Davis and
Professor Nathanson. See X. Davis,
Administrative Law of the Seventies
sec. 15.00-7 (1976); Nathanson, Probing
the Mind of the Administrator: Hearing
Variations and Standards ofJudiclal
Review under the Administrative
Procedure Act and Other Federal
Statutes, 75 Colum. L. Rev. 721, 738, 761
(1975).

Finally, as noted above, the agency
and the Presiding Officer have inherent
power, through evidentiary rulings and
pretrial conferences, to structure the
course of a proceeding quite apart from
any "official notice" rule so as to
generate a good record at the least
procedural cdst, and this concern Is
underlined inthe case of FIFRA by the
fact that a stage of informal review
precedes the hearing-in FIFRA cases.

Each of these fourprinciples could
probably be pushed to the point where It.
gave results contrary to the basic
purpose-of Congress in enacting-FIFRA.
But EPA believes that they can also
each be applied in a way that furthers
both that intent, and decisionmaking
procedures.under which- issues are
resolved by the most appropriate
methods, without resort-to highly formali
methods- of generating a record except
where those methods are necessary.

EPA therefore proposes to apply those
principles by requiring eackperson
seeking further proceedings in the form
of introducing-additional evidence,
cross-examination, or referral ofoan-
Issue to-the National Academy of,
Sciences, to show-that the factual
questions concerned are not ones of
which official notice can be taken, The
regulations provide a full opportunity to-
document any such showing.

The Presiding Officer (on thepanel)
will then rule on the request. "Official
notice" will be taken of those mattarsi,
and only those matters, which the panel
members, on review of the
administrative record, conclude already
have been established one way or
another by that record and are not
legitimately in dispute.

Under this approach the "opportunity
to show the contrary" provided by the
statute would be furnished both before
and after official notice was proposed to
be taken. Itwould be furnisliedbefore
that tentative decision during the:
various stages of the RPAR process, and
after it through the opportunity to!
comment on and contest the tentative
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conclusions of the Presiding Officer or
the panel before they become final.

"Offical notice" as the term is used
here, becomes in effect a synthetic
concept drawn from several different
fields of administrative law. It is a
principle which could be justified either
as "official notice" under 5 U.S.C. sec.
556(e), on the basis that the facts at
issue were "legislative", as part of the
general authority of the agency to
structure a hearing, or as an
implementation of the special
characteristics of FIFRA. Under each
approach, however, EPA's intention
would be the same-to set for hearing
only those factual issues which seem
open to decisionally significantly
elucidation through the type of formal
proceeding requested.

EPA anticipates that under this
approach, requests for cross-
examination will be granted far more
readily than requests to introduce
additional evidence or refer matters to
the NAS. Cross-examination is, after all,
the procedure for which formal hearings
are particularly well adapted, while
there is no reason why the other two
procedures could not be performed just
as well in the RPAR process.

Even where cross-examination is
involved, however, it is very possible
that in many cases requests for further
proceedings may be denied. Courts have
increasingly expressed skepticism as to
whether cross-examination is the best
methods of establishing the facts where
scientific or technical questions are
involved, or where large numbers of
economic factors must be weighed, and
many law review articles have seconded
these conclusions. Pesticides
cancellation hearings, of course, can be
expected to involve such factors
predominantly, and EPA intends to
apply the tests for cross-examination in
the light of that fact.

C. Secondary Features
The discussion above has outlined the

two main purposes of the revisions to
Part 164--to splice the RPAR process
into the formal hearing prbcedures and
to modernize and streamline the conduct
of those hearings.

In addition, several other significant
changes have been made in these
regulations, Which are set out below.

1. Implementation of Use-Specific and
Registration-Specific Cancellation
Actions.-Under FIFRA, pesticide
products are registered and regulated on
the basis of the uses for which the
products are intended, and registration
decisions, classification decisions, and
cancellation decisions are all taken on
the basis of specific uses. This use-
specific approach to decisionmaking is

embodied in § 3 of FIFRA as well as in
the registration and RPAR provisions of
Part 162, and reflects the fact that a
single registration is comprised of
severable, independent components,
each relating to a different registered
pesticide use. It is the Agency's position
that since cancellation and denial
decisions focus on specific individual
componenis (uses) of specific
registrations, a particular pesticide use.
of a product or application may be '
cancelled or denied under section 6 or
section 3 of FIFRA without affecting the
status of other pesticide uses of the
same registered product or application.
At the same time, a request for a hearing
relating to one pesticide use of a product
or application which is proposed to be-
cancelled or denied has no legal effect
with respect to other pesticide uses
which are also proposed to be cancelled
or denied; the other pesticide uses will
be cancelled or denied by operation of
law unless a request is received which
specifically relates to them.

On a related matter, it is the Agency's
general practice to issue a single section
6(b)(1) (or section 3(c{6)) notice to
initiate cancellation for denial) actions
with respect to the affected pesticide
uses of all pesticide products containing
the active ingredient which is under
consideration; each such pesticide
product is identified in the notice by
registration number or application file
symbol. It is important to emphasize,
however, that despite this consolidation
intoa single notice, separate
cancellation and denial actions are
being initiated with respect to the
affected pesticide uses of each identified
registration and application, and all of
these cancellation and denial actions
are legally independent of one another.

In other words, each affected
pesticide use of each registration or
application subject to the notice will be
separately cancelled or denied by
operation of law at the end of a
specified 30-day period unless within
that period certain actions (such as a
request for a hearing are taken with
respect to that specific pesticide use of
that specific registration or application.
It is the Agency's position that a request
for a hearing relating to a pesticide use
of one registration or application will
not be effective with respect to that
same pesticide use of another
(unidentified) registration or application,
even if it is held by the same registrant
or applicant.

Proposed § 164.20 formalizes this use-
specific and registration-specific
approach to implementation of
cancellation and denial actions by
requiring each request for a hearing

under Section 6(b](1) or Section 3(c)(6]
to specifically identify both the pesticide
registration number(s) or the application
file symbol(s) and the particular
pesticide use(s) of the particular
registration(s) or application(s) as to
which a hearing is being requested. If a
particular pesticide use of a particular
registration or application is not
specified in any request for a hearing,
the actions proposed in the notice
relating to that pesticide use of that
registration or application will become
final and effective at the end of the
specified 30-day period, notwithstanding
that a hearing might have been
requested with respect to other pesticide
uses of the same registration or
application or with respect to the same
pesticide use of other registrations or
applications.

These requirements of particularity
and specific identification-of pesticide
uses and of registration numbers or
application file symbols apply to all
requests for hearings, including requests
from adversely affected persons other
than registrants. Moreover, the
regulations explicitly provide that any
request for a hearing which fails to
specifically identify both a particular
pesticide use and a registration number
of application file symbol will be denied.
The basis of such a denial would be that
such a request would lack the requisite
particularity under Section 6(b) of
FIFRA for preventing specific proposed
cancellation or denial actions from
taking effect by operation of law.

This requirement does not apply,
however, to requests to participate in a
Section 6(b)(2) hearing under proposed
§ 164.23. Unlike the cancellation and
denial actions proposed in Section
6(b)(1) or Section 3(c)(6) notices-which
become final and effective at the end of
30 days unless corrections are made or a
hearing is requested-a notice of
bearing under Section 6(b)(2) is not a
"self-executing" cancellation action.
That is, a Section 6(b)(2) notice does
nothing more than convey a hearing on
certain issues specified by the
Administrator at the conclusion of that
hearing, a final order of cancellation can
be issued for any of the pesticide uses
subject to the notice. Because hearing
requests under Section 6(b)(2) do not
prevent any action from taking effect
automatically, there is no need for the
hearing request to specify the actions
which are stayed by it. Accordingly,
Identification of specific pesticide uses.
including registration numbers or
application file symbols, is not required
by the proposal for Section 6(b][2)
hearings.
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Instead, the proposal requires Section
6(b)(2) hearing requests to contain an
exposition of the person's position on
the factual, legal, and policy questions'
which he believes to be involved with
respect to each of the issues specified
by the Administrator in the notice. This
requirement should not be construed,
however, as allowing persons to expand
the scope of the issues to be considered
in the hearing beyond those specified by
the Administrator. As explained earlier,
the proper time to request such an
expansion of issues is during the RPAR
process-typically, in the comment
period following issuance of a
Preliminary Notice of Determination.
Accordingly, the Agency has determined
not to provide any mechanisms in Part
164 for motions to enlarge the issues in
Section 6(b)(2] hearings beyond those
specified by the Administrator in the
Section 6(b)(2) notice.

2. Status of Registered Pesticide Uses
Following Issuance of Notice of Intent to
Cancel.-Tfie regulations also set forth
the Agenc,'s approach to the issue of
the status of registered pesticide uses as
to which hearings have been timely and
properly requested. It is clear that under
Section 6(b) of FIFRA, the proposed
cancellation of a particular registered
pesticide use of a particular registration
shall n~t become final and effective if a
request for a hearing on that pesticide
use is timely and properly'made by any
person adversely affected by the Section
6[b)(1) notice; such pesticide use will be
lawfully registered until the conclusion
of the hearing. A somewhat unique
situation arises, however, when only a
person other than the registrant (such as
a user group) requests a hearing with
respect to a particular registered
pesticide use of a particular registration.
This situation is most likely to occur in
the case of so-called "minor" uses,
where a registrant does not desire to
defend its registration for a particular
use, but a user group does want to
aefend it.

If the registrant is willing to market
the product for the minor use if it is
successfully defended by the user group,
it is consistent with the purposes of
FIFRA to allow 'the user group to defend
the continued registration of the
particular pesticide use in a hearing. On
the other hand a registrant may decide
that it is no longer interested in
maintaining its license for a particular
use in effect, and that it affirmatively
wishes to relinquish its license for that
particular use. There is no provision in
FIFRA which requires a registrant to
maintain in effect a registration for any
particular pesticide use. Indeed, section
6(a)(1) of FIFRA, which provides for

routine administrative cancellations
after five years, states that only the

'registrant-or an interested person with
the concurrence of the registrant-may
request that a registration be continued
in effect. If the registrant chooses to
allow a registration to lapse, a user
group is powerless to overrule that
decision. Further, even if a registration
is effective, the manufacturer has the
sole discretion to determine whether or
not to manufacture and distribute the
product under its license. In light of
these factors, it would generally not
make any sense for the Agency and user
groups to engage in a protracted hearing
concerning the continued registration of
a pesticide use which the registrant
affirmatively wishes to discontinue. The
proposed regulations (under Part 162)
therefore provide that the registrant may
at any time petition the Administrator to
voluntarily cancel any registered
pesticide use of its registration. This
provision will apply even if a request for
a hearing has been filed in accordance
with Part 164 by an adversely affected
person other than the registrant." If a
petition to voluntarily cancel
registration for a pesticide u.e is
accepted in such a situation, no section
6(b) hearing will be held on the pesticide
use. See McGill v. EPA, 593 F.2d 631 (5th
Cir. 1979).

The regulations also deal with the
consequences of a-request for a hearing
in the somewhat more complicated
context of a conditional cancellation or
a conditional denial. As explained more
fully elsewhere in this preamble, the
Administrator may decide at the
conclusion of an RPAR that a particular
pesticide use will meet the requirements
of FIFRA only if specific modifications
to its terms and conditions of
registration (or proposed terms and
conditions of registraflon), as directed
by the Administrator, are accomplished.
In those situations, the notice which the
Administrator would issue under section
6(b)(1) or section 3(c)[6) of FIFRA would
provide that a particular pesticide use of
a particular'registration or application
will be cancelled or denied unless the
specific modifications to the terms and
conditions of registration (or proposed
terms and conditions of application) are
accomplished.

However, section 6[b) of FIFRA
provides that the actions proposed in a
section 6(b)(1) notice of intent to cancel

"The proposed regulations under Part 162
similarly provide that applicants may at any time
petition the Administrator tq withdraw an
application for registration. "The analysis above is
equally applicable to that situation, especially since
interested persons other than the applicant may
request a hearing on a denial under § Sc)(6) of
FIFRA only "with the concurrence of the applicant."

shall become final and effective at the
end of a specified 30-day period unless
within that time:
"either (i) the registrant makes the necessary
corrections, if possible, or (Ii) a request for a
hearing is made by a person adversely
affected by the notice."
Accordingly, the Agency has determined
that the modifications to the terms and
conditions of registration (or proposed
terms and conditions of registration)
prescribed in a conditional cancellation
or conditional denial notice must be
accomplished during the statutory 30-
day period. In other words, unless
within the 30-day period either the"necessary corrections" (modifications
to the terms and conditions of
registration) are accomplished or a
request for a hearing is made by a
qualified person, the affected pesticide
use of the affected registration or
application will be finally cancelled or
denied as a matter of law at the
expiration of the 30 days.

The proposed regulations also lay to
rest several issues which may arise
when the Administrator issues
conditional cancellation or conditional
denial notices. First, a registrant may
not itself unilaterally amend the terms
and conditions of its registration; It must
apply to the Agency for such
amendments, and such amendments are
not effective unless and until they are
approved by the Agency in accordance
with the provisions of Part 162,
Moreover, the Agency process for
consideration and approval of such
applications for amended registration
may extend well beyond the statutory
30-day period. Accordingly, the Agency
has determined that the registrant shall
be deemed to have made the "necessary
corrections" within the applicable 30-
day period, for the purposes of stopping
the effectiveness of the proposed
cancellation actions, If within that
period it submits an application for
amended registration which, If granted,
would accomplish the specified
modifications to the terms and
conditions of registration.

The proposal also deals with the
situation where the registrant responds
to a section 6(b)(1) conditional
cancellation notice by submitting the
application for amended registration,
and another party adversely affected by
the notice, such as a user group,
requests a hearing. 12 Although section
6(b) contemplates that either of these
actions will prevent the cancellation

12The parallel situation is not likely to occur In
the denial context, since only "Interested persons
with the concurrence of the oppllcant" may request
hearings to challenge denial decisions under section
31c](6).
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action from becoming effective, the
statute is silent on the consequences of
both conditions being satisfied, each by
a different party. The fundamental
theme of section 6(b)(1) provides the
answer to this problem of statutory
interpretation. As pointed out earlier,
section 6(b)(1) allows the Agency to act
without hearings; hearing requests under
this section operate to stop actions from
taking effect, until the conclusion of a
trial to test whether the action proposed
is necessary. If a hearing request were
submitted by a registrant the Agency's
proposed changes in terms or conditions
of registration would not become
effective, and a hearing would be held.
In the Agency's view, the statute was
intended-to operate the same way if an
adversely affected person other than a
registrant requests a hearing, regardless
of the action taken by the registrant The
fact that a registrant is willing to go
along with the changes has no more
bearing on the action stopping nature of
a third party hearing request than a
registrant's silence would have. In either
case, the proposed changes in the terms
or conditions of registration do not take
effect until the conclusion of the hearing,
and the proposed regulations so provide.

3. Timeliness of requests for
hearins.--Proposed section 164.20
provides that the timeliness of requests
for hearings by all non-registrants and
non-applicants in response to Notices of
Action (i.e., notices of intent to cancel or
change classification and notices of
intent to deny registration) will be
determined exclusively by the date of
publication of the notice in the Federal
Register. In the case of registrants and
applicants only, the proposal provides
that the timeliness may be determined
instead by the date of receipt of the
notice when such receipt occurs after
the publication in the Federal Register.
This interpretation of section 6(b) of the
Act has been previously upheld by the
Administrator in the case of airequest
for a hearing on the conditional
cancellation of the citrus uses of the
pesticide chlorobenzilate, and the
proposal merely embodies that decision
(FinalDecision, FIFRA Docket Nos. 411,
et al., August 20, 1979).

In this regard, prior to 1972 only
registrants could request a cancellation
hearing. The version of FIFRA then in
effect only required that a notice of
cancellation be sent to the registrant,
and the timeliness of a request for a
hearing was determined by the date of
service of the notice. In 1972, however,
FIFRA was amended to provide in
section 6(b) that a notice of intent to
cancel "shall be sent to the registrant
and made public"; section 6(b) also

provides that unless a hearing is
requested (or necessary corrections
made), the action initiated by a section
6(b)(1) notice "shall become final and
effective at the end of 30 days from
receipt by the registrant, or publication.
of [the notice], whichever occurs later."

Thus, when the 1972 amendments
expanded the class of persons who
could request a hearing to include non-
registrants, they continued in effect the
requirement that a notice of intent to

-cancel be sent directly to a registrant,
since the registrant's identity is known
to the Administrator. They also provide
that the date of receipt of the notice
(instead of service of the notice) would
determine the timeliness of a registrant's
request for a hearing.

At the same time however, the
amendments did not require the notice
to be sent to non-registrants, since the
number and identity of all persons with
an interest in the continued registration
of a pesticide could not generally be
known or readily ascertained by the
Administrator. Instead, Congress
provided for publication of the section
6(b)(1) notice to inform the general
public of the pendency of the
cancellation action so that non-
registrants who wanted to stop it from
taking effect could do so by requesting a
hearing.

By providing for publication. Congress
achieved two objectives. First, it
provided a mechanism for non-
registrants to learn of pending
cancellations so that they would not
have to rely exclusively on
communications with informed
registrants. Since the very purpose of
expanding the class of persons who
could request a hearing was to allow
non-registrants to defend a registration
when the registrant chose not to. the
provision for publication facilitated the
ability of non-registrants to act
independently of registrants. Second,
and more significantly, the date of
publication of a section 6(b)(1) notice
provide a single, neutral, objective
benchmark for determining the time that
all non-registrants are put on
constructive notice that a cancellation
action is pending and will take effect
unless stopped by a request for a
hearing.

By including the phrase "whichever
occurs later" to qualify the phrase "from
receipt by the registrant, or publication,"
Congress merely intended to extend a
grace period to a registrant in
circumstances where it receives its copy
of the notice prior to the pulication of
the notice; it did not intend to measure
the 30-day period for the entire class of
non-registrants from the latest date of
receipt by some registrant. Accordingly,

the proposal provides all non-registrants
(and non-applicants) 30 days from the
date of publication of the Notice of
Action within which to request a
hearing. The provision for an alternative
date for determining timeliness will only
apply to registrants and applicants who
receive their individual copies of the
notice after the date of pulication in the
Federal Register.

4. Time Limits for Completing
Hearings.-The Agency believes the
current state of affairs-where the
cancellation hearings that have been
held have typically taken over three
years from start todfinish--cannot be
reconciled with any reasonable concept
of'administrative procedure.

Deadlines for the completion of these
proceedings have been recommended by
the National Academy of Sciences.
National Academy of Sciences,
Decisionmaking for Regulating
Chemicals in the Environment, p. 30
(1975).

Accordingly, the regulations contain
such a provision. Of course, no such
deadline could properly be imposed if it
would unduly abridge a person's right to
clarify factual issues that were
legitimately in controversy. The
screening process described above,
therefore, is an indispensable
complement to any establishment of
deadlines, since it aims at making sure
that hearing time is used more
efficiently than it often has been in the
past. If the screening process works as it
should, and if presiding officers and
participants act in the knowledge that
the time available to them is not
unlimited, the Agency believes
substantial economies in time and effort
can be realized without any sacrifice in
quality of results.

5. Ju'dialReiiew.--Section 164.90
provides that decisions concerning a
pesticide cancellation made while
screening requests for further
participation shall be reviewed in the
Circuit Court of Appeals as provided in
Section 16(b) of FIFRA.

That section provides for Court of
Appeals review of "any order issued by
the Administrator following a public
hearing." Even if this language meant a
formal evidentiary public hearing as
provided in 5 U.S.C. 554, 556 and 557, the
Agency believes that § 164.90 would
accurately state the law. The screening
of requests for further participation is a
means of implementing those statutory
provisions for hearings.

However, it is clear that the reference
to "public hearing!' does not mean such
formal adjudicatory hearings
exclusively. During the 1975
consideration of FIFRA amendments,
various changes to the language quoted
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were considered. In the end, the
conferees decided to leave the section
as it was, and added the following
legislative history:

"It is the intent of the conferees, however,
that an adequate reviewable record be
developed by the Environmental Protection
Agency in each of its public hearing although
such hearings need not necessarily be
adjudicatory in nature." H.R. Rep. No. 94-668,
94th Cong., 1st. Sess. 6 (1975).

The reference to the record here echoes
the 1972 Senate Report [p. 13).

The clear implication of this language
that Court of Appeals reviewshould
follow any hearing at which an
adequate record for review is developed
also expresses the holding of the only
courts to consider the question. State of
Louisiana v. Train, 392 F. Supp. 564 -_
(W.D. La. 1975), aff'd, 514 F.2d 1070 (5th
Cir. 1975).

It is the Agency's position that the
RPAR process set forth in the proposed
revisibns to Part 162-with its multiple
opportunities for public input and with
its requirements of carefully articulated
decisions based on specifically
identified records.-together with the
requirements of Part 164 for screening
requests for further proceedings,
together comprise the requisite "public
hearing" for purposes of judicial review.

6. Presentation of Evidence.-These
rules contain three reforms to the way
evidence is presented at a formal
adjudicatory public hearing which are
designed to promote efficiency and
reduce hearing time.

First, the filing of all exhibits, and of
substantially all direct testimony by all
parties in written form will be required
(§ 164.61). In addition, the regulations
contemplate that hearings will be
divided into distinct stages (for example,
a risk stage and a benefits stage) and
that the exhibits and testimony relating
to each stage will be introduced early in
each stage. Use of written direct
testimony has been the rule in previous
cancellation hearings, and has resulted
in substantial time savings. The Agency
believes that it has authority to require
filing of written direct testimony in
cancellation hearings in cases where no
showing can be made that elucidation of
the issues involved depends on oral
presentation. See 41 FR 51716-17 (Nov.
23, 1976). The regulations proposed
today allow oral direct testimony if such
a showing can be made.

Second, these regulations provide,
§ 164.62, for an initial screening of direct
evidence to enforce comformity with the
Hearing Order which determines the
scope of the hearing. This will ensure
that the hearing is run in conformity
with the principles laid down for its
conduct by the Administrator. At the

same time, the Agency recognizes that
new evidence may become available
after a particular stage of a hearing has
been completed (or after the time for
filing evidence for a particular stage has
expired) that is relevant to the issues
involved in the proceeding. Accordingly,
the same provision, § 164.62, also
provides that such evidence may be
admitted at a later stage upon a showing
that it could not reasonably have been
made available, or its relevance could
not reasonably have been foreseen, at
an earlier stage.

-Finally, some provisions for control of
excess cross-examination are made,
though in general decisions here are left
to the discretion of the Presiding Officer.
The Conference Report and Order of the
hearing conference will set a detailed
schedule for all oral proceedings
(§ 164.60), and in drawing it up the
Presiding Officer is directed to consider
alternatives to oral cross-examination if
the issues could be more economically
clarified by using them. It should also be
noted in this regard that the proposal
specifically contemplates that more than
one hearing conference will be held.
Hearing conferences are valuable
opportunities to dispose of procedural
and other matters, and both the parties
and the Presiding Officer should view

,the hearing conference as an
indispensable tool for expediting the
hearing.

The general discovery provisions in
the present regulations have been
eliminated. This is not intended to result
in any lesser degree of disclosure by
parties to the hearing. Rather, the
obligation to make disclosure has in
effect been shifted forward to Part 162
proceedings by § 164.52.

7. Burden of Proof.-Section 164.3
restates the accepted view that the
ultimate burden of persuasion always
rests on the proponent of registration of
a pesticide use. (See, e.g., Environmental
Defense Fund v. Environmental
Protection Agency, 548 F.2d 998 (1976),
cert. denied, 431 U.S. 925 (1977).) It also
states that the burden of producing
evidence beyond the RPAR record shall
be specified by the Presiding Officer.
This provision does not rest on any legal
conclusion as to where that burden rests
in the abstract, which the Agency in any
event would find to be of limited
usefulness. Rather, it recognizes that the
Presiding Officer will be working from
the prior administrative record and
documents based on it. Against that
background, he will be able to discern
where the areas of factual dispute lie,
and on which party it is most fair to
place the burden of clarifying them.

8. Alternative Forms of Public
Hearing.-Under FIFRA, a person

adversely affected by a notice of Intent
to cancel.has the right to request a
formal evidentiary public hearing as
provided by these regulations, Given the
variety of different types of questions
and patterns of questions that may
arise, however, it may be that all parties
will be able to agree that some
alternative approach will best fit their
needs. Indeed, such alternative forms
have been increasingly used under other
statutes in recent years, and have been
favorably mentioned in various
contexts. For example, there has been
repeated discussion of proposals for a
"science court" which proponents
believe could clarify technical issues In
a more efficient and less adversarial
way by adopting some of the
mechanisms of scientific investigation
rather than those designed for trial of
issues of adjudicatory fact.

Accordingly, § 164.24 has been
included to allow the parties to select
such an alternative form If they wish,
and to provide some guidance as ta
what the permissible choices are.

The section provides that persons
with a right to request a formal hearing
under FIFRA may instead elect to have
the proceeding conducted under the
rules of practice that apply to
rulemakings under section 6 of the Toxic
Substances Control Act, or in the form
of a one-day proceeding before the
Administrator personally, or before a
panel of mutually acceptable persons
not employed by EPA.

The Toxic Substances Control Act, 15
U.S.C. 2601 et seq., allows EPA to
regulate problem chemicals other than
pesticides. The factural and policy
issues raised by these chemicals may'
often be very similar to those that arise
in the pesticide context.1 3 Under that
statute, decisions involving such
chemicals may be taken through "hybrid
rulemaking" procedures rather than
through a formal hearing.

EPA believes that the TSCA
procedures will not result In any
sacrifice in quality of decisions as
compared to the FIFRA procedures, and
are almost certain to be vastly shorter
and cheaper than formal hearings.
(TSCA section 6 rulemakings to date
have averaged less than one year from
start to finish, while FIFRA hearings
have averaged more than three years.)
Accordingly, EPA proposes to allow
FIFRA hearings to be7governed by these

"3The similarity between FIFRA and TSCA has
been recognized by members of the separate
committees concerned with the two statutes.
Legislative history of the Toxic Substdnces Control
Act (Committee Print, House Committee on
Interstate and Foreign Commerce), pp. 231-233
(1976) (dialogue of Sens. Allen, Talmadge, and
Tunney):

52650



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Proposed Rules

procedures if those with a right to
request them consent.

The second option-a hearing before
the Administrator personally-
recognizes that in some cases,
predominantly those involving major
policy choices, the parties may conclude
that an opportunity to address
personally the final decisionmaker-the
Administrator-is what matters most to
them. To date it has not been the
practice for the Administrator to even
hear oral argument personally in FIFRA
proceedings, and, given the press of his
other duties, this pattern is certainly
understandable. However, if the
Administrator knew that by devoting a
day to hearing the contentions of the
parties in a FIFRA proceeding, he could
substantially reduce the burden of
formal proceedings that would
otherwise have to be borne by other
parts of the Agency, the incentive for
him to make the time available would
obviously be greater. Accordingly, the
regulations make this option available
also.

The third alternative-a hearing
before a panel of mutually acceptable
persons-corresponds to the format
generally suggested for a "Science
Court." These suggestions often assume
that the panel members would be
scientists expert in the field. Though the
EPA proposal is certainly consistent
with that approach, it could encompass
any panel of mutually acceptable
persons, not one consisting of scientists
only.

The regulations do not attempt to
specify in elaborate detail the
procedures for these latter two
alternative types of public hearing. By
their nature, they are somewhat
experimental and the procedures may
have to be worked out, at least during
the first few tries, on a case-by-case
basis. However, the regulations do
provide for full publicity to be given in
each case to the procedures that have
actually been agreed on. This will
safeguard the right of the public to know
of and participate in alternative hearing
forms as it could participate in the
traditional form of public hearing.

The regulations also provide that any
alternative form of public hearing must
be approved by the Administrator.

D. Suspension Prodecures.-Section
6(c) of FNRA allows the Administrator
to suspend the registration of a
pesticide-that is, to forbid temporarily
its distribution, sale and use by
abbreviated procedures-where he
determines that an "imminent hazard"
would result from its use. An "imminent
hazard" exists where a pesticide would
have unreasonable adverse effects on
the environment during the time

required for the completion of
cancellation proceedings.

The statute makes suspension
decisions subject to the same hearing
rights as cancellation decisions, except
that the time limits are shorter and the
Presiding Officer need not be an
Administrative Law Judge.

Most proyisions of the regulations for
suspension proceedings in Subpart C of
Part 164 follow the procedures laid
down for cancellation proceedings with
whatever changes are necessary to
accommodate the much tighter timetable
and the preliminary nature of the
decision.

As one such change, the stage of
screening requests for further
participation has been eliminated. It
would be hard to reconcile such a stage
with the very short timetables for
decision specified in the statute. In
addition, the usefulness of this stage
really depends on the whole course of
proceedings under Part 162 having been
completed, and in many instances of
suspension this will not be the case.

In addition, these regulations provide
that a panel of agency employees with
expert knowledge of or responsibility for
the subject area of the proceeding may
be named to preside at a suspension
hearing either instead of or in
cooperation with an Administrative Law
Judge. The direct participation of such
experts will make it easier for the
Agency to assess the evidence and the
issues, particularly under time pressure,
and should lead to better final decisions
through the principle of the division of
labor. The Agency believes Congress
had the possibility of some such
approach in mind when it specified in
section 6(c) of FIFRA that the person
presiding over a suspension hearing
need not be a certified Administrative
Law Judge.
E. Implementotion of Final
Cancellations and Suspensions and
E isting Stocks Problems

The proposal includes a provision
(§ 164.140) requiring the preparation of a
Notification of Cancellation after
cancellation actions under section 6(b)
have become final, either by operation
of law or at the conclusion of hearings
under Part 164. This Notification would
be sent to all registrants of pesticide
uses affected by the final cancellation
action, and would be published in the
Federal Register.

The Notification of Cancellation is
designed to deal with certain
"housekeeping" matters. Once a
cancellation action has become
effective, registrants need to know what
actions are required of them in order to
bring their pesticide products into

compliance with it. For example,
registrants need to know such things as
whether, how and when they should
submit amended product labeling to the
Agency, and what practices the Agency
will allow (in appropriate
circumstances) for modifying the
labeling of pesticide products currently
in commerce (e.g., whether "stickering"
of the labels of such products will be
permitted, and whether obliteration of
portions of the label will be permitted.)
In the past, the Agency generally has
sent instructions to registrants on these
matters; accordingly, the Notification of
Cancellation provision in the proposal in
large measure codifies current practice.

The proposal also provides for a
similar Notification of Suspension after
suspension actions have become final
(§ 163.142). With respect to
implementation of suspension actions,
however, it should be noted that any
labeling and other changes required to
comply with final suspension orders
have validity only for the duration of the
cancellation proceedings concerning the
pesticide use in question. At the
conclusion of cancellation proceedings,
the Agency may impose different
requirements, or may decide to permit
registration for the use to continue
without any changes to the terms and
conditions of registration which existed
at the beginning of the suspension and
cancellation proceedings. Because
suspension orders are limited in
duration and effect, the Agency has
always permitted registrants to make
changes necessary to comply with
suspension orders on an interim basis,
and without prejudice to their right to
contest the necessity for these changes
in cancellation proceedings. This
practice will, of course, not change.

The provisions in the proposal
regarding existing stocks of products not
in compliance with final cancellations or
suspensions mark a departure from
current Agency practice. In the past, the
Agency has resolved in the cancellation
or suspension proceedings whether and
to what extent to permit the sale and
use of existing stocks of pesticide
products which do not comply with the
cancellation or suspension action. This
approach has not worked well, primarily
because it is not possible to develop a
record concerning the disposition of
existing stocks of cancelled or
suspended pesticides before it is known
what pesticide uses are in fact going to
be cancelled or suspended-which, of
course, cannot be known until the end of
the proceeding. In light of this problem,
it is not surprising that the Agency's
decisions concerning existing stocks
have twice been overturned on appeal,
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because the records supporting these
orders were wholly inadequate.
Environmental Defense Fund v.
Environmental Protection Agency, 548
F.2d 908 (D.C. Cir. 1976)'cer'denied
431 U.S. 925 (1977]k Environmental
Defense Fund v. Environmental
Protection Agency, 510 F.2d 1292 (D.C,
Cir. 1975].

For cancellation proceedings, the
proposal resolves this problem by
providing for a sepdrate proceeding,
after a cancellation action under Part-
164 has become effective, to deal with
existing stocks problems (§ 164.141].
Under the proposal, the Notification of
Cancellation would include a discussion
of the legal status of existing stocks of
pesticide products which are not in
compliance with the final cancellation
action, together with the Agency's
determination concerning the continued
distribution, sale oi other movement in
commerce, and use, of such existing
stocks. The Notification of Cancellation
would then inform registrants and other
interested persons that if they disagree
with the Agency's determination, they
may petition the Agency to modify it,
and would specify where, how and
when such petitions must be filed, and
the information which must be included
in them. The proposal then requires the
Agency to dispose of such existing
stocks petitions by promulgating a
regulation, after complying with the
procedural requirements applicable to
rulemaking under FIFRA and the
Administrative Procedure Act.14

The proposal does not provide for a
separate proceeding to deal with
existing stocks problems after final
suspension orders. There are several
reasons for not permitting separate
existing stocks proceedings after
suspensions. First, a suspension order is
of limited duration and effect, and is
intended in part to resolve whether
existing stocks of products registered for
a particular pesticide use should be sold
or used while cancellation proceedings
are in progress. Second, because
suspensions are temporary, and last
only until the conclusion of cancellation
proceedings, existing stocks questions
generally can be deferred until the
conclusion of cancellation proceeding.
Third, because the question of
permission to use existing stocks is so
closely intertwined with the merits of a

"SIFRA does not impose any procedural
requirements governing the disposition of petitions
to allow sale or use of cancelled or suspended
pesticides. See FIFRA. § 6(a)(1), 15( )(2).
Accordingly. the procedural requirements
applicable to existing stqcks matters are those in
the Administrative Procedure Act ["APA". In the
Agency's view, these matters are rulemaking
matters within the purview of § 4 of the APA[S
U.S.C. § 553 (1976 edition)l.

suspension order, any provision
allowing petitions to permit use of
existing stocks of suspended pesticides -
would'in effect allow petitions to modify
the suspension order. The Agency
already has procedures for petitions for
modification of suspension orders (See
40 CFR Part 164, Subpart D). In the
Agency's view, petitions for relief from
suspension orders should cofitinu& to be
governed by those procedures.

V. Questions on Which Comment is
Particularly Requested

A. How should cancellation hearings
'not following an RPAA be handled?

As discussed above, the revised Part
164 procedures proposed today are
specifically designed to graft together
the increasingly important stage of
decisionmaking through informal
procedures in the RPAR process and the
examination and testing of those
decisions in a formal hearing.

EPA anticipates that the great
majority of regulatory actions involving
pesticides which pose unreasonable
adverse effect problems will be made
through the RPAR process followed by a
hearing opportunity as described above.
Under the statute, however, there are
two major types of actions which may
lead to a formal hearing and yet which
may not or will not have been preceded
by the full range of RPAR procedures.
These are discussed below.

1. Cancellation fn Connection With
Suspension.-Suspension of the
registration of a peticide use, as
explained above, is a preliminary
remedy similar to a preliminary
injunction. It is designed to be invoked
rapidly when new information or new
interpretations of old information, raises
serious concerns about registrability of a
pesticide use. Because of the nature of
the procedure; it is quite likely that, if
invoked, it will be invoked rapidly, and
quite possibly before an RPAR
proceeding concerning the pesticide use
at issue has been completed. Yet the

'statute also provides that the
Administrator may not issue a
suspension order for a pesticide use
without at the same time also initiating
cancellation proceedings for the
pesticide use at issue. The question then
arises how to conduct a cancellation
hearing on that pesticide use if one is
requested.. Several possible solutions to this
problem are suggested by past Agency
practice. The first is to stay anyhearing
on the cancellation action until after
final agency action on the suspension.
(See e.g., the Agency's cancellation
hearings on heptachlor[chlordane
(FIFRA Docket Nos. 336 et al.1 and

aldrin/dieldrin (FIFRA Docket Nos. 145
et al.)) Without such a stay, the Agenoy
would be conducting two hearings on
closely related issues simultaneously,
with all the duplication of effort that
would require from all parties.

The second is to stay the cancellation
hearing until the suspension hearing Is
over and then to automatically introduce
the record of the suspension proceeding
into evidence in the cancellation
hearing. (See, e.g., the Agency
cancellation hearing on heptachlorl
chlordane RIFRA Docket No.. 336 at
al.]) Such an approach provides the
cancellation proceeding with a running
start on at least some of the issues it
will have to face. Indeed, the case for
automatic introduction of the suspension
record is stronger than the caje,
discussed above, for automatic
introduction of the administrative
record. Introducing the suspension
record serves the same purposes as
introducing the administrative record,
while the suspension record has also
been subject to examination in a prior
evidentiary hearing.

The third possibility is to stay
cancellation hearings when a notice of
cancellation is issued in connection with
a suspension, pending completion of
RPAR proceedings on the use in
question. Such RPAR proceedings would
,serve a purpose analogous to discovery
in civil litigation. At the conclusion of
the RPAR proceeding, the Administrator
could (if appropriate) narrow or broaden
the scope of the cancellation proceeding.
This approach has been used by the
Agency already in connection with its
suspension of some uses of the pesticide
DBCP (42 FR 57545, November 3,1977).
It proved acceptable to all sides, and
allowed the issues involved in
cancellation to be addressed In the
flexible, informal RPAR setting before
moving on to.the rigidity and expense of
formal proceedings.

The Agency recognizes that there are
a number of alternatives available in
connection with the second and the
third possible solution. One would be to
start the cancellation hearing at any
time after the final suspension decision,
without waiting for any RPAR or RPAR-
type proceedings, but to retain the
formal screening of issues before any
new presentation of evidence or cross-
examination. The screening could .
proceed on the basis of the suspension
record, plus the submissions of the
parties.

Another would be to start the hearing,
once again, any time after suspension
proceedings were over, but to move
directly to the hearing conference, and
to provide for screeing of issues in a

52652



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Proposed Rules

somewhat less structured fashion at the
discretion of the Presiding Officer.

The Agency specifically invites
comments on the approaches to this
problem discussed above, and on any
other approaches that might be utilized.

On a related matter, the Agency also
solicits comments on the issue of
whether a suspension order may be
supported by a notice under section
6(b)(2) of the Act. Although section
6(c)(1) read literallyrequires the
Administrator to issue a notice under
section 6(b)(1] in order to support a
suspension order, it is clear that
Congress' concern in enacting section
6(c)(1) was-only that proceedings which
could result in cancellation of a
pesticide use be initiated or in progress
before that pesticide use was suspended
(because suspension was only intended
as an interim remedy pending such
cancellation proceedings). See S. Rep.
No. 92-838 (SUPPLEMENTAL REPORT),
92d Cong., 2d Sess. 47 (19721 S. Rep. No.
92-1540, 92d Cong., 2d Sess. 32 (1972).
Since a hearing under section 6(b)(2) is a
cancellation hearing in the fullest sense,
and since it may culminate in an order
of conditional or unconditional
cancellation of any pesticide use subject
to it, the Agency believes that such a
hearing may serve as the predicate for
issuance of a suspension order.
Accordingly, the Agency specifically
invites comments on this question.

2. Cancellation Without Weighing of
Risks and Benefits.-Both cancellation
or denial following RPAR, and
cancellation in connection with
suspension under the statute, must be
based on a weighing of the risks of
pesticide uses against their benefits, and
on a final judgment by the
Administrator as to whether the risks of
each pesticide use at issue in the
proceeding are unreasonable.

The statute also provides for
cancellation or denial of registration on
other grounds. Specifically, it allows
cancellation under section 6(e) for
failure to comply with the conditions on
which conditional registration was
granted under section 3(c)(7),
cancellation under section 3(c)(1)(D) for
failure to comply with the terms of data-
sharing requirements, and cancellation
under section 6(b) if it appears that a
pesticide's labeling or other material
required to be submitted does not
comply with the provisions of the Act.
With respect to denials, the
Administrator may deny registration
under section 3(c)(6) if the pesticide's
composition is not such as to warrant
the proposed claims for it (section
3(c)(5](A)), or if the pesticide's labeling
or other material required to be
submitted does not comply with the

requirements of the Act (section
3(c)(5)(B)). Finally, the Act provides for
"suspension" under section 3(c)(2}(B)(iv]
for failure to enter into data-sharing
arrangements. Unlike suspension under
section 6(c), suspension under section
3(c)(2)(B)[iv) is not analogous to a
preliminary injunction, and there is no
requirement for instituting cancellation
proceedings under section 6 in
conjunction with suspension
proceedings under section 3(c)(2)(BJ{iv).

As discussed in detail above, the
revisions to the formal hearing rules
proposed today are designed to create a
unified procedural system under which
large, technically complex policy
decisions are made in the RPAR process
and challenged and refined in formal
hearings thereafter. Since the types of
cancellation and denial proceedings
described above would not follow RPAR
proceedings, the rules of practice set out
in the proposal would not be
appropriate for them.

The Agency specifically solicits
comment on the question of what rules
should govern these "other" kinds of
cancellation proceedings. One proposal
which may have merit is to use the
consolidated civil penalty regulations
which the Agency recently has
promulgated for these hearings. [See 45
FR 24360 (April 9,1980).] The Agency
specifically invites comment on the
feasibility of this approach. If the
Agency decides to adopt that approach,
the necessary revisions to the
consolidated civil penalty regulations
will be promulgated directly without an
intervening reproposal.

B. Briefing in Suspension Hearings

Suspension hearings are required by
statute to be expedited proceedings,
and, as a result, the time available for
briefing is extraordinarily short. The
Presiding Officer must recommend
findings and conclusions to the
Administrator within "ten days from the
conclusion of the presentation of
evidence" and the Administrator then
has seven days to render a final order.
Parties must await the conclusion of the
presentation of evidence before they can
prepare final briefs for the Presiding
Officer, and must await the Presiding
Officer's recommended decision before
they can prepare briefs to the
Administrator, the briefing schedules
which result from this timetable subject
the parties to excrutiating time
pressures to create briefs which
synthesize a highly technical record.
Because of the compressed schedules,
simultaneous.briefing is a necessity, and
almost no time is available for reply
briefs.

The Agency believes that the past
practice of briefing in suspension
hearings, which has been continued in
the proposal may unnecessarily subject
parties to an overwhelming burden to
create a document which may come too
late in the process to have any impact at
all. Accordingly, we are specifically
soliciting comments concerning
alternative methods of advocacy in
expedited hearings. In particular, we
have two ideas under consideration,
although we invite commenters to
suggest other alternatives.

The first idea would be to eliminate
the requirement of final written briefs,
and replace it with an oral argument on
the record before the Presiding Officer
(and then before the Administrator)
somewhat akin to the English system of
advocacy. This alternative would relieve
the parties from the crushing burden of
creating extensive written briefs at the
conclusion of suspension proceedings.
Moreover, an on-the-record colloquy
between the Presiding Officer and the
parties, or even between the parties
themselves, may sharpen the focus of
the controversy much more efficiently
than written presentations.

The second idea would be to give the
Presiding Officer the discretion to
require interim briefs at the conclusion
of various stages of the hearing. Under
this approach, parties would brief the
issues involved at each stage as it was
completed, so that only the final stage
(and the overall decision urged) would
require briefing at the "conclusion of the
presentation of evidence." This would
have the additional beneficial effect of
having issues briefed while they are still
fresh in everyone's minds, and would
provide them to the Presiding Officer
before he undertakes the arduous task
of preparing his final decision covering
all stages and all issues involved in the
proceeding.

C. Subpart D
This proposal does not affect the

existing regulations under Subpart D of
Part 164, which govern petitions to
reconsider previous cancellation or
suspension orders, to allow use of a
pesticide at a site and on a pest for
which registration has been finally
cancelled or suspended. Subpart D
provides generally that reconsideration
of a previous cancellation or suspension
order is warranted only if the applicant
presents substantial new evidence
which may materially affect the prior
order and which was not available to
the Administrator at the time of that
order, and such evidence could not,
through the exercise of due diligence,
have been discovered by the parties to
the cancellation or suspension
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proceeding prior to the issuance of the
final order (40 CFR 164.131).

The Agency believes that Subpart D is
based on sound policy considerations,
but invites comments on any
amendments, revisions, additions or
deletions which might be made to those
regulations consistent with other
changes'being proposed today.

D. Discovery

As explained earlier, the proposal
eliminates the formal discovery
procedures of the present regulations,
since the obligation to make disclosure
has in effect been shifted to the RPAR
process. Howeve, the Agency solicits
comments as to whether any provision
should be made allowing use of
particular discovery devices, or some
combination of discovery devices, after.
the initiation of formal proceedings
under Section 6(b). Such comments
should contain specific proposals for
such discovery and explainwhy
provision for such discovery in the rules
of practice would further the Agency's
overall procedural reform objectives.

E. Applicability of revised rules to
RPAR proceedings and cancellation-
proceedings currently in progress

As indicated in Part, I above, the
Agency currently has a number of RPAR
proceedings in progress. h addition,
there currently are two cancellation
'hearings in progress. The Agency
solicits comment on whether, to what
extent, and under what conditions it
should make the revised. RPAR rules
applicable to ongoing RPAR proceedings
and the revised Rules of Practice
applicable to ongoing cancellation
proceedings.

EPA presently intendT to. make these
rules applicable to all RPAR -
proceedings in progress on the date the
rules become effective, and to any
hearings arising out of those RPARs.
Those hearings will comprise the vast
bulk of the formal proceedings under
FIFRA for the next several years, and-it
would be unacceptably inefficient for
the reasons discussed above, to conduct
them under rules that gave no formal
recognition to the role of the RPAR
process. Since theRPARprocess is
already conducted in essential
conformity with the proposed_
requirements, no unfairness-will result
from such, a step, particularly if-EPA
provides, as it currently intends, to, a
comment period during which intere§ted.
persons can point out any
inconsistencies between. the actual form
of an RPAR record. and the form it
would have under the proposed
regulations. and EPA can correct them.

Note.-The Agency has determined that
this document does not contain. a major
proposal requiring preparation oE an
economic impact analysis under Executive

- Orders 11821 and 11949 and OMB Circular A-
107

Regulatory Analysis
Executive Order 12044 requires

preparation of a Regulatory Analysis for
major regulations and standardized
development procedures for all
significant regulations. In EPA's final
report implementing the Order (44 FR
30988) we identified several categories
ofregulatory actions which we defined
as "specialized" and not subject to the
uniform procedural requirements. r have
determined that this proposal is
administrative and procedural in nature
and does not significantly alter the
stringency, compliance costs, or benefits
of the pesticide regulatory program. I
have therefore classified this.proposal
as a "specialized regulation:'

Compliance With FIFRA Section 25
As required by FIFRA Section 25,

copies of this proposed regulation were
provided to the Department of
Agriculture ("USDA"], the FIFRA
Scientific Advisory Panel ("SAl, the
Committee on Agriculture of the House
of Representatives, and the Committee
of Agriculture, Nutrition and Forestry of
the Senate on May19, 1980. Notice of
transmittal of a copy of this proposed
regulation to the USDA was published
in the Federal Register, as required by
FIFRA Section 25(a](2)(D). LSee 45 FR
38087 (June 6,1980).j USDA elected not
to exercise its right to submit written
comments within the prescribed period.
However, EPA and USDA will consult
informally during the course' of this
rulemaking proceeding. The, SAP'elected
not to exercise its right to submit writtent
comments during the prescribed, period.

This notice of proposedrulemaking is,
issued under authority of section 25 of
the Federal fnsecticide,.Fungicide and
Rodenticide Act, 7 U.S.C. 136w.

Dated. July 30,1980.
Douglas M. Costle,
Administrator.

PART 162-REGULATIONS FOR THE
ENFORCEMENT OF THE FEDERAL
INSECTICIDE, FUNGICIDE AND
RODENTICIDE ACT

(1)Itis proposed to revise 40 CFR Part
162 by:

Subpart A-[Amended]
(al Amending the titld of Subpart A to

read "Registration and Reregistration
Procedures" and byredesignating or
deleting the existing sections (and

amending the table of sdctions
accordingly) as follows:
Present Section and New Section
162.1l(alb]-Deleted
162.12-162.11
162.13-162.12
162.14-162.13
162.15-12.14
162.16--162.15
162.17-162.16
162.21-162.17
162.22-162.18
162.23-162.19

(b] Amending § 162.3 to add the
following paragraphs (ss), (tt), (uu), (vv),
(ww). (xx), and (yy):

§ 162.3 Definitions.

Css) The term "pesticide use" means a
use of a pesticide (described in terms of
the target pest, the application site, and
other applicable identifying factors]
which is included in the labeling of a
pesticide product which Is registered, or
for which an application for registration
is pending, and the terms and conditions
of registration or the proposed terms
and conditions of registration foi the
use.
(tt) The term "terms and conditions of

registration" means the terms and
conditions governing lawful. sale,
distribution and use which were
approved in conjunction with
registration. including the approved
labeling, the use classification, the
composition,'and the packaging.

(uu] The term "proposed terms and
conditions of registration" means the
terms and. conditions of registration
proposed by an applicant for
registration in ai. application for
registration.

(vv) The term "RPAR" means
rebuttable presumption against
registration.

(ww) The term "validated test" means
a test conducted and evaluated in a
manner consistent with accepted
scientific procedures.

(xx) The term,"other significant
evidence'means evidence that relates
to the uses of a pesticide and their
adverse risk to man or the environment,

(yy) The term "Scientific Advisory
Panel" means the FIFRA Scientific
Advisory Panel established by the
Administrator pursuant to Section 25(d)
of the Act.

(cJ Establishing a new Subpart C
entitled "Classification of Pesticide,
Uses" to consist of §§ 162.40 through
162.42, by redesignating existing
sections of Part 162 (and changing all
references in those sections accordingly)
as follows:
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Present Section and New Section
162.11(c), (d)-162.40
162.30-162.41
162.31-162.42

The Table of Sections is also
proposed to be amended accordingly to
add the following:

Subpart C-Classffcatibon of Pesticide
Uses
Sec.
162.40 Use classification criteria.
12.41 Optional procedures for classification

of pesticide uses by regulation.
162.42 Pesticide use classification.

Because redesignation of present
§ 162.11(c) and (d) as new § 162.40
involves extensive renumbering of
paragraphs and subparagraphs, the text
of new § 162.40 is set out below. No
changes other than changes in the
numbering of paragraphs .and
subparagraphs have been made in these
provisions.
§ 162.40 Use classification criteria.

(a) Classification criteria for new
registrations. Except as provided in
paragraph (d] of this section, a specific
use(s) of a pesticide product not
previously registered shall be classified
for general use if each of the applicable
criteria set forth in paragraph (a)(1](a](3)
of this section is met. Otherwise, the
product use(s) shall be classified for
restricted use unless a review of the
labeling pursuant to paragraph (c) of this
section indicates that the product use
may be classified for general use or the
benefits from unrestricted use of the
pesticide outweigh the risks of
unrestricted use of the pesticide. Each of
the separate criteria as set forth below
must be applied for the product use(s) to
be classified unless the formulation,
packaging, or method of use of the
product can reasonably be expected to
eliminate the route of exposure. New
data submitted to support classification
must conform to the specifications of the
Registration Guidelines.

(1) Domestic applications. A pesticide
use(s) intended for domestic application
will be a candidate for general use
classification if the pesticide
formulation:

(i) Has an acute dermal LD)0 greater
than 2,000 mg/kg;

(ii) Has an inhalation LC greater
than 2 mg/liter;

(iii) Causes no corneal opacity, or
causes eye irritation reversible within 7
days or less;

(iv) Causes no more than moderate
skin irritation within 72 hours;

(v) Has an acute oral LD., greater than
1.5 g/kg for the formulation as diluted
for use; and

(vi) Causes, under conditions of label
use or widespread and commonly

recognized practice of use, only minor or
no discernible subacute, chronic, or
delayed effects on man or other
nontarget organisms from single or
multiple exposures to the product
ingredient(s), their metabolite(s). or
degradation product(s).

(2) Nondomestic applicatians. A
pesticide use(s) intended for
nondomestic application will be a
candidate for general use classification
if the pesticide formulation:

(i) Has an acute dermal LDI greater
than 200 mg/kg;

(ii) Has an acute dermal LDso greater
than 16 g/kg for the formulation as
diluted for use as a mist or spray;

(iii) Has an inhalation II.M greater
than 0.2 mg/liter,

(iv) Is not corrosive to the eye or
causes corneal opacity reversible within
7 days;

(v) Is not corrosive to the skin and
causes no more than severe skin
irritation within 72 hours; and

(vi) Causes under conditions of label
use, or widespread and commonly
recognized practice of use, only minor or
no discernible subacute, chronic, or
delayed toxic effects on man or other
nontarget organisms, from single or
multiple exposures to the product
ingredient(s), their metabolte(s), or
degradation product(s).

(3) Outdoor applications. A pesticide
use(s) intended for outdoor application
will be a candidate for general use
classification if it meets the applicable
set of criteria set forth immediately
above for either domestic or
nondomestic application, as appropriate,
and if the pesticide:

(i) Occurs as a residue immediately
following application in or on the feed of
a mammalian species representative of
the species likely to be exposed to such
feed in amounts equivalent to the
average daily intake of such
representative species, at levels less
than 1/ the acute LD measured in
mammalian test animals as specified in
the Registration Guidelines.

(ii) Occurs as a residue immediately
following application in or on the feed of
an avian species representative of the
species likely to be exposed to such feed
in amounts equivalent to the average
daily intake of such representative
species, at levels less than IS the
subacute dietary LC5. measured in avian
test animals as specified in the
Registration Guidelines.

(iii) Results in a maximum calculated
concentration following direct
application to a 6-inch layer of water
less than Vi/o the acute LC" for aquatic
organisms representative of the
organisms likely to be exposed as

measured in test animals as specified in
the Registration Guidelines.

(iv) The pesticide causes, under
conditions of label use, or widespread
and commonly recognized practice of
use, only minor or no discernible
adverse effects on the physiology,
growth, population levels, or
reproduction rates of nontarget
organisms, resulting from exposure to
the product ingredients, their
metabolites, or degradation products,
whether due to direct application or
otherwise resulting from application.
such as through volatilization, drift,
leaching or lateral movement in soil.

(b) Classification criteria for
previouslyregisteredproducts All
pesticide products registered by this
agency prior to October 21,1974 have
been assigned a Toxicity Category [see
§ 162.10(h) (1)]. Unless the applicant for
reregistration submits or has submitted
the toxicity data on the product use(s)
required in paragraph (a) of this section,
the existing Toxicity Category
determinations shall be used to
establish whether the pesticide use(s) is
a candidate for general or restricted use
classification. Except as provided in
paragraph (d) of this section. specific
use(s) of a product shall be classified for
general use if the applicable criteria set
forth in paragraph (b]l1]-[[3] of this
section are met. Otherwise, the product
use shall be classified for restricted use
unless a review of the labeling pursuant
to paragraph (c) of this section indicates
that the use may be classified for
general use or the benefits from
unrestricted use of the pesticide
outweigh the risks of unrestricted use of
the pesticide. Each of the separate
criteria as set forth below must be
applied for the product use(s) to be
classified unless the formulation.
packaging, or method of use of the
product can reasonably be expected to
eliminate the route of exposure.

(1) Domestic applications. A pesticide
use(s) intended for domestic application
shall be a candidate for general use
classification if the pesticide
formulation:

(i) Does not meet the criteria of
Toxicity Category I or II; and

(ii) Causes, under conditions of label
use, or widespread and commonly
recognized practice of use, minor or no
discernible subacute, chronic, or
delayed effects on man or other
nontarget organisms from single or
multiple exposures to the product
ingredients, their metabolites, or
degradation products.

(2) Naondomestic applications. A
pesticide use(s) intended for
nondomestic application shall be a
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candidate for general use classification
if the pesticide formulation:

(i) Does not meet the criteria of
Toxicity Category I; and

(ii) Causes, under conditions of label
use, or widespread and comnonly
recognized practice of use, only minor or
no discernible subacute, chronic, or
delayed toxic effects on man or other
nontarget organisms from single or
multiple exposures to the product
ingredients, their metabolites, or
degradation products.

(3) Outdoor applications. A pesticide
use(s) intended for outdoor application
will be a candidate for general use
classification if it meets the applicable
set of criteria set forth immediately
above for either domestic or
nondomestic application as appropriate,
and if the pesticide:

(i) Occurs as a residue immediately
following application in or on the feed of
a mammalian species representative of
the species likely to be exposed to such
feed in amounts equivalent to the
average daily intake of such
representative species, at-levels less
than 1/ the acute oral LDo measured in
mammalian test animals as specified in
the Registration Guidelines.

(ii) Occurs as a residue immediately
following application in or on the feed of
an avian species representative of the
species likely to be exposed to such feed
in amounts equivalent to the average
daily intake of such representative
species, at levels less than Y5 the
subacute dietary LCso measured in avian
test animals as specified in the
Registration Guidelines.

(iii) Results in a maximum calculated
concentration following direct
application to a 6-inch layer of water
less than Vo the acute LCro for aquatic
organisms representative of the
organisms likely to be exposed as
measured in test animals as specified in
the Registration Guidelines.

(iv) The pesticide causes, under
conditions of label use, or widespread
and commonly recognized practice of
use, only minor or no discernible
adverse effects on the physiology,
growth, population levels, or
reproduction rates of nontarget
organisms, resulting from exposure to
the product ingredients, their
metabolites, or degradation products.
whether due to direct application or
otherwise resulting from the application,
such as through volatilization, drift,
leaching or lateral movement in soil.

(c) Adequacy of label and labeling.
The directions, warnings, and cautions
for any product use(s) not meeting the
criteria set forth in paragraphs (a) ana
(b) of this section shall be further.
evaluated according to the criteria set

forth below to determine the adequacy
of the label or labeling to prevent
unreasonable adverse effects on man or
the environment. If these criteria are
met, the labeling for the affected uses
will be considered adequate to prevent
unreasonable adverse effects on the
environment without fuirther regulatory
restrictions, and the affected uses will
be classified for general use. The criteria
for evaluating labeling adequacy are as
follows:

(1) To follow label directions, the user
of a pesticide product would not have to
perform complex operations or
procedures requiring specialized
training and/or experience;

(2] Failure to follow the use directions
in any minor way would result.in minor
or no discernible adverse effects;

(3) Widespread and commonly
recognized practices of use would not
nullify label directions relative to
prevention of unreasonable adverse
effects on man and the environment;

(4) The directions.do not call for
specialized apparatus, protective
equipment or material unless they would
be expected to be available to the
general public;

(5) Following directions for use would
result in only minor or no discernible
adverse effects of a delayed or indirect
nature, such as through
bioaccumulation, persistence, or
pesticide-movement from the original
application site, on nontarget organisms.

(d) Other Hazards. Any product use(s)
which meets the general use criteria of
paragraph (a), (b), or (c) of this section
shall nonetheless be classified for
restricted use if the Agency determines
that based on human toxicological data
(including epideminological studies), use
history, accident data, monitoring data,
or such other evidence as the
Administrator identifies the product
use(s) may pose a serious hazard to man
or the environment which can
reasonably be prevented by
clissification for restricted use.

(e) Other regulatory restrictions.-Any
product use(s) classified for restricted
use under the provisions above may be
limited to use by or under the direct
supervision of a certified applicator. The
Administrator may additionally or
alternatively impose other restrictions
by regulation. Such regulatory
restrictions may include, but not limited
to, seasonal or regional limitations,
limitation of use to approved pest
management programs, or a requirement
for monitoring or residue levels after
use, and may be utilized to reduce
human health and environmental
hazards associated with persistent,
bioaccumulative, or mobile, or highly
toxic pesticides. Any such regulation

shall be reviewable in the appropriate
Court of Appeals upon petition of a
person adversely affected filed within 60
days of the publication of such
regulation in final form.

{f Change in classification from
general to restricted use. (1)
Determination and notification. If the
Administrator determines that a change
in classification of any pesticide product
use(s) from general to restricted use In
necessary to prevent unreasonable
adverse effects on man or the
environment he shall, be certified mail,
notify the registrant of such pesticide of
such determination at least 30 days
before reclassifying, and shall publish
notice of the proposed reclassification in
the Federal Register.

(2) Appeal rights. Within 30 days
following publication of the notice In-the
Federal Register, the registrant or a
person adversely affected by the notice
may rdquest a hearing as provided for in
section 6(b) of the Act and Part 164 of
these regulations.

(d) Establishing a new Subpart B
entitled "Rules Governing Rebuttable
Presumption Against Registration
(RPAR) Proceedings" consisting of
§§ 162.20 through 162.34 to read as
follows:
Subpart B-Rules Governing Rebuttable
Presumption Against Registration (RPAR)
Proceedings
Sec.
162.20 Overview; alternate procedures.
162.21 Rebutabfe presumption against

- registration; criteria for issuance,
162.22 Preliminary notification to

registrant(s) and applicant(s) for
registration.

.162.23 Notice of rebuttable presumption
against registration.

162.24 Supplemental notice of RPAR.
162.25 Criteria for rebuttal of an RPAR.
162.26 Agency action If an RPAR Is not

rebutted.
162.27 Informal public hearings.
162.28 Preliminary notice of determination.
162.29 Alternative procedure for issuance of

preliminary notice of determination,
162.30 Review of prellmlnary notice of

determination; deadlines for comments,
162.31 Final notice of determinatidb.
162.32 Voluntary cancellation and

withdrawal of application.
162.33 General standards for documents in

RPAR proceedings.
162.34 Administrative records.
* Authority: Section 25 of the Federal

Insecticide, Fungicide and Rodenticide Act,
as amended, 7 U.S.C. § 136w.

Subpart B-Rules Governing
Rebuttable'Presumption Against
Registration (RPAR) Proceedings

§ 162.20 Overview; alternate procedures.
This Subpart sets forth substantive

standards and procedures for the
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Rebuttable Presumption Against
Registration ("RPAR") process. These
procedures are the ones which the
Agency generally will utilize in
determining whether to cancel or deny
registration for a pesticide use on the
basis that the pesticide use causes
unreasonable adverse effects on the
environment. The Agency expressly
reserves authority in particular cases to
modify these procedures or utilize other
procedures (including initiation or
cancellation or denial proceedings
without prior resort to the RPAR
process), if it determines that modified
procedures or other procedures are in
the public interest.

§ 162.21 Rebuttable presumption against
registration; criteria for issuance.

(a) An RPAR with respect to a
pesticide use shall arise upon a
determination by the Administrator that.

(1) A pesticide ingredient. metabolite
or degradation product meets any risk
criterion set out in paragraph (b) of this
section, as indicated by i) validated
test(s) or (ii) other significant evidence;
or

(2) A pesticide ingredient, metabolite
or degradation product otherwise
appears to pose a risk to man or the
environment of sufficient magnitude; as
indicated by (i) validated test(s) or (i)
other significant evidence, to require the
Agency to make specific findings that
the use offers offsetting social, economic
or environmental benefits.

(b) Risk criteria. (1] Acute toxicity. (i)
Hazard to humans and domestic
animals. (A] Has an acute dermal LDu
of 40 mg/kg or less as formulated;

(B) Has an acute dermal LD" of 6 g/kg
or less as diluted for use in the form of a
mist or spray; or

(C) Has an inhalation LC. of 0.04
mg/liter or less as formulated.

(ii) Hazard to wildlife. (A) Occurs as a
residue immediately following
application in or on the feed of a
mammalian species representative of
the species likely to be exposed to such
feed in amounts equivalent to the
average daily intake of such
representative species, at levels equal to
or greater than the acute oral LDso
measured in mammalian test animals as
specified in the Registration Guidelines.

(B) Occurs as a residue immediately
following application in or on avian feed
of an avian species, representative of
the species likely to be explosed to such
feed in amounts equivalent to the
average daily intake of such
representative species, at levels equal to
or greater than the subacute dietary LC.
measured in avian test animals as
specified in the Registration Guidelines.

(C) Results in a maximum calculated
concentration following direct
application to a 6-inch layer of water
more than the acute LC,* for aquatic
organisms representative of the
organisms likely to be exposed as
measured on test animals specified in
the Registration Guidelines.

(2) Chronic toxicity. (i) Induces
oncogenic effects in experimental
mammalian species or in man as a result
or oral, inhalation or dermal exposure;
or induces mutagenic effects, as
determined by multitest evidence.

(ii) Produces any other chronic or
delayed toxic effect in test animals at
any dosage up to a level, as determined
by the Administrator, which is
substantially higher than that to which
humans can reasonably be anticipated
to be exposed, taking into account
ample margins of safety; or

(iii) Can reasonably be anticipated to
result in significant local, regional, or
national population reductions in
nontarget organisms, or fatality to
members of endangered species.

(3) Lack of Emergency Treatments.
Has no known antidotal, palliative, or
first aid treatments for amelioration of
toxic effects in man resulting form a
single exposure.

§ 162.22 Preliminary notification to
registrant(s) and applicant(s) for
registration.

(a) If it appears to the Administrator
that an RPAR may have arisen with
respect to a pesticide use, he shall notify
the registrant(s) or applicant(s) In
writing of the general nature of his
concerns and the bases for them, and
shall offer them an opportunity to
respond. The time limit for submitting a
response shall generally not exceed
ninety (90) days.

(b) The Administrator shall consider
any information submitted in response
to a notification under this section in
determining whether to issue a Notice of
Rebuttable Presumption Against
Registration under § 162.23. or a
Preliminary Notice of Determination
under § 162.28, as appropriate.

§ 162.23 Notice of rebuttable presumption
against registration.

(a) Except as provided in § 162.29, the
Administrator shall announce his
determination that an RPAR has arisen
with respect to a pesticide use in a
Notice of Rebuttable Presumption
Against Registration ("Notice of
RPAR"). The Notice of RPAR shall be
published in the Federal Register, and
sent by certified mail to each registrant
and applicant for registration of the
pesticide use or uses subject to the
Notice of RPAR.

tb) The Notice of RPAR shall include
the following:

(1) Identification of the pesticide use
or uses as to which an RPAR has arisen;

(2) For each pesticide use,
identification of each risk criterion
which has been met;

(3] With respect to each risk criterion
which has been met. a discussion which
satisfies the requirements of § 162.33 of
the Agency's reasons for so concluding;

(4) The name, address and telephone
number of the Project Manager or other
person within tha Agency who should
be contacted for information concerning
the RPAR:

(5) The locaticn of the administrative
records for the RPAR proceedings (see
§ 162.34] and the times during which the
administrative records will be available
for inspection and copying:

(6) An invitation to all registrants and
applicants for reistration of pesticide
uses subject to a Notice of RPAR. and
all other interested persons, to submit
information relevant to determining
whether any rebuttal criterion in
§ 162.25 has been satisfied;

(7) A statement that proponents of
registration of pesticide uses subject to a
Notice of RPAR have an affirmative
burden of proving that one or more of
the rebuttal criteria have been satisfied,
and that failure to satisfy this burden
will result in initiation of proceedings to
cancel or deny registration, or modify
the terms and conditions of registration
or proposed terms and conditions of
registration, as appropriate;

(8) The deadline for submission of
rebuttal information and the date on
which the Agency contemplates that it
will announce its preliminary
deteminations by issuance of a
Preliminary Notice of Determination
under § 162.28. In selecting these dates,
the Agency shall take into consideration
the facts unique to each RPAR
proceeding which are relevent to
scheduling, including the number and
complexity of the issues which must be
addressed, and the extent to which
expeditious conclusion of-the RPAR
proceeding is in the public interest.

§ 162.24 Supplemental notice of RPAR.
(a) Subject to paragraph (b), if the

Adminisrrator determines that an
additional risk criterion has been met
for a pesticide use after the publication
of a Notice of RPAR with respect to that
pesticide use, he shall prepare a
Supplemental Notice of RPAR with
respect to the additional risk criterion.
The Supplemental Notice of RPAR shall
contain the information specified in
§ 162.23, and shall be published and
distributed as provided in § 162.23. The
Administrator shall afford registrants,
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applicants for registration and other
interested persons sufficient time to
submit information in rebuttal of the
additional risk criterion.

(b) If the Administrator determines
that an additional risk criterion has
been met for a pesticide use after
publication of Notice of RPAR with
respect to that pesticide use, he may
elect not to publish a Supplemental
Notice of RPAR if he determines it is in
the public interest not to do so. In such
situations, the Administrator shall
address the additional risk criterion in
the Preliminay Notice of Determination,
and make such determinations as are
appropriate based upon information
which is available'to the Agency. The
Administrator shall afford registrants,
applicants for registration and other
interested risk criterion addressed in
this fashion, by providing additional
time for comment on the Preliminary
Notice of Determination.

§ 162.25 Criteria for rebuttal of an RPAR.
(a) Registered pesticide uses.

Registrants and other interested persons
may rebut an RPAR with respect to a
registered pesticide use by sustaining
the affirmative burden of proving that
one of the following rebuttal criteria has
been satisfed for each risk criterion
which has been met by the pesticide
use:.

(1) The determination by the Agency
that the pesticide use meets the risk
criterion was in error.

(2) When used in accordance with its
terms and conditions of registration and
with widespread and -commonly
recognizedpractice, the pesticide use
will not pose any significant risk to man
or to any plant or animal species of
concern with respect to any adverse
effect caused by the pesticide
ingredient, d~gradation product or
metabolite, taking into account:

(i) Exposure to the pesticide
ingredient, degradation product or
metabolite by all routes of exposure
(including exposure resulting from the
concentration, persistence or accrual of
the pesticide ingredient, degradation
product or metabolite in man or the
environment);

(ii) The potency of the pesticide
ingredient, degradation product or
metabolite; and

(iii) All other factors relevant to
assessing the risks posed by he pesticide
ingredient, degradation product, or
metabolite.

(3) The risks posed by the pesticide
use are not unreasonable, when used in
accordance with its terms and
conditions of registration and with
widespread and commonly recognized
practice, taking into account the

economic, social and environmental
costb and benefits of the pesticide use.
In order to.establish that risks are not
unreasonable under this paragraph, the
registrant or other interested person
must prove:

(i) That the benefits of the pesticide
use are greater than the risks of the
pesticide use; and

(ii) That the risks cannot be reduced,
by modifications t6 the terms and
conditions of registration, without costs
which are unreasonable in light of the
risk reductions which would be
achieved.

(b)'Pesticide uses for which
applications for registration are
pending. Applicants for registration and
other interested persons may rebut an
RPAR with respect to a pesticide use for
which an application for registrhtion is
pending by sustaining the affirmative
burden of proving that one of the
following rebuttal criteria has been
satisfied for each risk criterion which
has been met by the pesticide use:

(1] The determination by the Agency
that the pesticide use meets ,the risk
criterion was in error.

(2) When uged in accordance with its
proposed terms and conditions of
registration and with widespread and
commonly recognized practice, the
pesticide use will not pose any
significanf risk to man or to any plant or
animal species of concern with respect
to any adverse effect caused by the
pesticide ingredient, degradation
product or metabolite, taking into
account:

(i) Exposure to the'pesticidb
ingredient, degradation product or
metabolite by all routes of exposure
(including exposure resulting from the
concentration, persistence or accrual of
the pesticide ingredient, degradation
product or metabolite in man or the
environment);

(ii) The potency of the pesticide
ingredient, degradation product or
metabolite; and.

tiii) All other factors relevant to
assessing the risks posed by the
pesticide ingredient, degradation
product, or metabolite.

( (3) The risks posed by the pesticide
use are not unreasonable, when used in
accordance with its proposed terms and
conditions of registration and with
widespread and commonly recognized
practice, taking into account the
economic, social and environmental
costs and benefits of the pesticide use.
In order to establish tht risks are not
unreasonable under this paragraph, the
applicant for registration or other
interested person must prove:

(i) That the benefits of the pesticide
use are greater than the risks of the
pesticide use; and

(ii) That the risks cannot be reduced,
by modifications to the proposed terms
and conditions of registration, without
costs which are unreasonable in light of
the risk reductions which would be
achieved.

§ 162.26 Agency action if an RPAR Is not
rebutted.

(a) Subject to paragraphs (b) and (c)
of this section, if the Administrator
determines that an RPAR with respect to
a pesticide use has not been rebutted, he
shall take appropriate action to cancel
or deny unconditionally the registration
of the pesticide use.

(b) If the Administrator determines
that an RPAR with respect to a pesticide
use has not been rebuted, and also
determines that specific modifications to
the terms and conditions of registration
or proposed terms and conditions of
registration of the peiticide use will
remedy the unreasonable adverse effect
problem posed by the pesticide use, he
shall take appropriate action to
implement those specific modifications
to the terms and conditions of
registration or proposed terms and
conditions of registration.

(c) If the Administrator determines
that an RPAR with respect to a
registered pesticide use has not been
rebutted, and also determines that there
is factual uncertainty regarding any
issue under consideration in the RPAR
proceedings (including, but not limited
to, determinations whether rebuttal
criteria have been satisfied or whether
modifications to the terms and
conditions of registration will remedy an
unreasonable adverse effect problem),
he shall take appropriate action to
initiate cancellation or change in
classification proceedings under section
6(b)(2) of the Act, if he finds that:

(1) There is a genuine and substantial
factual uncertainty to be resolved;

(2) The factual uncertainty may not
properly be resolved on the basis of
official notice of matters within the
expert knowledge of the Agency;

(3) The factual uncertainty Is capable
of being resolved or substantially
reduced through use of adjudicatory,
trial-type proceedings; and

(4) Resolution or reduction of the
factual uncertainty would have a
significant impact on the final regulatory
action taken with reslect to the
registered pesticide use,

§ 162.27 Informal public hearings.
(a) At any time prior to the issuance of

a Preliminary Notice of Determination
under § 162.28, the Administrator may
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conduct an informal public hearing to
gather relevant information or otherwise
assist Agency decision-making.

(b) The Administrator shall announce
a decision to hold an informal public
hearing under this section by publishing
a notice in the Federal Register, which
shall contain the following information:

(1) The time, date, and place of the
hearing;

(2) A brief description of the
procedures to be followed in the
hearings, including the procedures
governed participation in the hearing by
registrants, applicants for registration,
and other interested persons; and

(3] A statement of the issues to be
considered at the hearing.

(c] A verbatim transcript of the
hearing shall be prepared, which shall
become part of the administrative
records under §-162.34.

§ 162.28 Preliminary notice of
determination.

(a) The Administrator shall announce
his determination whether or not an
RPAR has been rebutted in a
Preliminary Notice of Determination.
The Preliminary Notice of Determination
shall be published in the Federal
Register and sent by certified mail to
each registrant and applicant for
registration of the pesticide use or uses
subject to the Notice of RPAR.

(bi The Preliminary Notice of
Determination shall include the
following:

(1) With respect to each risk criterion
found to have been met for any pesticide
use, a determination whether
registrants, applicants for registration or
other interested persons have rebutted
the RPAR by proving that any of the
rebuttal criteria set foith in § 162.25
have been satisfied, accompanied by a
discussion which satisfies the
requirements of § 162.33 of the reasons
for the determination.

(2) With respect to each pesticide use
for which a determination is reached
that an RPAR has not been rebutted, a
clear statement of the regulatory action
which the agency intends to initiate with
respect to the pesticide use in question
under § 162.26, accompanied by a
discussion which satisfies the
requirements of § 162.33 of the reasons
for initiating that regulatory action.

(3) With respect to each registered
pesticide use for which the
Administrator announces (i) an
intention to cancel registration, (ii) an
intention to cancel registration unless
modifications to the terms and
conditions of registration are
accomplished in accordance with the
directions of the Administrator, (iii) an
intention to change the classifications

from general use to restricted use, or (iv)
an intention to hold a hearing to
determine whether or not its registration
should be cancelled or its classification
changed, an analysis of the Impact of
the proposed action on production and
prices of agricultural commodities, retail
food prices, and otherwise on the
agricultural economy.

(4) Notification to registrants,
applicants for registration and other
interested persons:

(i) that the Preliminary Notice of
Determination will be referred to the
Secretary of Agriculture and the
Scientific Advisory Panel for review and
comment, in accordance with the Act
and these regulations;

(ii) that comments from registrants,
applicants for registration and other
interested persons may be submitted,
provided that they are submitted in
accordance with instructions for
submission of comments included in the
Preliminary Notice of Determination;

(III) that the Administrator will
consider any comments from the
Scientific Advisory Panel, the Secretary
of Agriculture, or interested members of
the public which are submitted in
accordance with the requirements of the
Act and the instructions of the
Administrator, and may change in whole
or in part the actions announced in the
Preliminary Notice of Determination in
response to such comments; and

(iv) that the Administrator will
announce his response to such
comments in a Final Notice of
Determination under § 162.31.

(5) Instructions to registrants,
applicants for registration and other
interested persons on how to submit
comments (including the deadline for
submission of comments).

(6) The location of the administrative
records (see § 162.34) and the times
during which the administrative records
will be available for inspection and
copying.

(7) The date on which the Agency
contemplates it will announce its final
determinations by issuance of a Final
Notice of Determination under § 162.31.
In selecting this date, the Agency shall
take into consideration all relevant
factors, including the number and
complexity of issues to be addressed,
and the extent to which expeditious
conclusion of the RPAR proceeding is in
the public interest.

§ 162.29 Altemative procedure for
Issuance of preliminary notice of
determination.

(a) The Administrator may issue a
Preliminary Notice of Determination
with respect to a pesticide use, without

having first issued a Notice of RPAR. if
he determines that:

(1) One or more risk criteria in
§ 162.21 have been met:

(2) The information upon which to
base a Preliminary Notice of
Determination is unlikely to be
significantly augmented by issuance of a
Notice of RPAR because:

(i) The facts relevant to assessing the
risks and (when applicable) the benefits
of the pesticide use are generally
known: and

(ii) The assessment of the risks and
(when applicable) the assessment of the
benefits of the pesticide use and the
balancing of risks and benefits does not
require resolution of significant and
novel questions of policy; and

(3) It is in the public interest to
abbreviate the RPAR process by issuing
a Preliminary Notice of Determination
without first having issued a Notice of
RPAR.

(b) If the Administrator determines to
issue a Preliminary Notice of
Determination without first having
issued a Notice of RPAR, he shall
announce his determinations in a
Preliminary Notice of Determination,
which shall be published in the Federal
Register and sent by certified mail to
each registrant and applicant for
registration of the pesticide use or uses
subject to the Preliminary Notice of
Determination.

(c) The Preliminary Notice of
Determination shall include the
following:

(1) For each pesticide use subject to it,
the items required to be included in a
Notice of RPAR under § 162.23(b)(1)-5];

(2) For each pesticide use subject to it,
the items required to be included in a
Preliminary Notice of Determination
under § 162.28(b); and

(3) The Administrator's findings under
paragraph (a].

§ 162.30 Review of preliminary notice of
determination; deadlines for comments.

(a) The Administrator shall refer any
Preliminary Notice of Determination to
the Secretary of Agriculture and to the
Scientific Advisory Panel for review and
comment and shall make available to
them the Administrative Record for the
Preliminary Notice of Determination,
and the Working Administrative Record
for the Final Notice of Determination
(see § 162.34).

(b) The Administrator shall establish
deadlines for the submission of
comments by the Scientific Advisory
Panel and the Secretary of Agriculture
which are appropriate under the
circumstances. These deadlines shall be
later than the deadline for submission of
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public comments under paragraph (c),
and shall not be less than 30 days from
the date of referral of the Preliminary
Notice of Determination (unless a
shorter deadline has been agreed upon).
In establishing appropriate deadlines,
the Administrator shall take into
account such factors as,

(1) The need 16r the Sceintific
Advisory Panel to schedule a public
meeting under the Federal Advisory
Committee Act, and to provide
reasonable notice of the time of the
meeting and the matters to be
considered in the meeting; and

(2) The need for ending the RPAR-
proceedings expeditously.

(c) The Administrator shall establish a
deadline for submission of public
comments which is appropriate under
the circumstances, taking into accourit
such matters as:

(1) Other opportunities for public
comment which have been extended;

(2) Whether § 162.24(b) or § 102.29.has
feen utilized; and

(3) The need for ending the RPAR
proceedings expeditiously.

§ 162.31 Final notice of determination.
(a) Subject to paragraph (c), the

Administrator shall prepare a Final
Notice of Determination after conclusion
of the comment periods on a Preliminary
Notice of Determination. The Final
Notice of Determination shall be
published in the Federal Register and
sent by certified mail to registrants and
applicants for registration of pesticide
uses subject to the Preliminary Notice of
Determination.

(b) The Final Notice of Determination
shall include the following:

(1) For each pesticide use subject to
the Preliminary Notice of Determination,
the determinations and discussions of
reasons required by § 162.281b)(1) and
(2);

(2) Any comments submitted by the
Secretary of Agriculture or the Scientific
Advisory Panel in accordance with the
Act and the instructions of the
Administrator, and the responses of the
Administrator to these comments;

(3) The reponse of the Administrator
to any significant public comments
submitted in accordance with the
instructions of the Administrator, and

(4) Instructionsto registrants,
applicants for registration, and other
Interested persons concerning thd
procedures which will be used to
implement any regulatory action which
the Administrator has decided upon,_
including instructions concerning how to
request hearings, if hearings are
available as of right under the Act, or
have been made available by the
Administrator under the Act.

(c) The Administrator shall issue a
revised Preliminary Notice of
Determination with respect to a
pesticide use subject to an RPAR,
instead of a Final Notice of
Determination, in the following
circumstances:

(1) When the Administrator
determines to withdraw a preliminary
determiunation under § 162.28(b)(1) that
an RPAR has been rebutted under
§ 162.25(a)(1), (a)(2), (b)(1) or (b)(2), and
to substitute a determination that the
RPAR has not been rebutted; or

(2) When the Administrator
determines to implement a regulatory
action different from the regulatory
action proposed in the Preliminary
Notice of Determination, and the
Administrator further determines that
the regulatory action in question is-not
within the range of regulatory options
discussed in the Preliminary Notice of
Determination, or otherwise placed
before the Secretary of Agriculture and
the Scientific Advisory Panel.

.§ 162.32 Voluntary -cancellation and
withdrawal of application.

-(a) A registrant may at any time
petition the Administrator to voluntarily
cancel the registration of a pesticide use,
If the pesticide use is subject to an
RPAR or a cancellation proceeding, or is
under consideration for an RPAR or a
dancellation proceeding, the
Administrator may, in his discretion,
either grant or deny the petition for
voluntary cancellation of the pesticide
use.

(b) In the event that the Administrator
grants-a petition for voluntary
cancellation of a pesticide use, he may
permit the sale, distribution or other
movement in commerce, and/or the use
of pesticide products affected by the
cancellation action, to such an extent,
under such conditions, and for such uses
as he may specify if he determines that
such sale, distribution or other
movement in commerce, and/or use is
not inconsistent with the purposes of the
Act, and will not have unreasonable
adverse effects on the environment.

(c) An applicant for registration may
at any time petition the Administrator to
withdraw an application for registration
of a pesticide use. If the pesticide use is
subject to an RPAR or a denial
proceeding, or is under consideration for
aft RPAR or a denial proceeding, the
Administrator may, in his discretion,
either grant or deny the petition for
withdrawal of the application.

§ 162.33 General standards for documents
In RPAR proceedings.

(a) Each Notice of RPAR,
Supplemental Notice of RPAR,

Preliminary Notice of Determination and
Final Notice of Determitation shall -
contain a concise and organized
discussion of the relevant and
significant issues of fact, law and policy.
For each such issue, the discussion shall
fully disclose the facts and other matters
pertaining to a decision, state how the
issue has been decided, and explain th0
reasons for the decision. Citations to
necessary supporting materials shall bo
provided.

(b) Rebuttals and comments submitted
to the Agency in an RPAR proceeding
shall be given weight to the extent that
they satisfy the general standards of
paragraph (a) of this section for RPAR
decision documents.

§ 162.34 Administrative records.
(a) Contents of administrative

records. (1) Notices of APAR and
supplemental notices of APAR, The
Administrative Record for a Notice of
RPAR and a Supplemental Notice of
RPAR shall consist of the following
documents:

(i) The Notice of RPAR or
Supplemental Notice of RPAR and the
documents referred to In that notice:

(ii) Any preliminary notification letter
sent to a registrant or applicant for
registration under § 102.22, and all
documents referred to in the letter

(iii) Any written response to a
preliminary notification letter under
§ 162.22;

(iv) The transcript of any hearing held
under § 162.27; and

(v) Any other document designated by
the Administrator.

(2) Preliminary notices of
determination. The Administrative
Record for a Preliminary Notice of
Determination shall consist of the
following documents:

(i) The Administrative Record for the
Notice of RPAR or Supplemental Notice
of RPAR, if any;

(i) The Preliminary Notice of
Determination, and the documents
referred to in that notice;

(iii) Each written response to the
Notice of RPAR or Supplemental Notice
of RPAR submitted in accordance with
the Act and the instructions of the
Administrator,

(iv) The transcript of any hearing hold
under § 162.27; and

(v) Any other document designated by
the Administrator.

(3) Final notices of determination. The
Administrative Record for a Final Notice
of Determination shall consist of the
following documents:

t (i) The Administrative Record for the
Preliminary Notice of Determination;
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(ii) The Final Notice of Determination,
and the documents referred to in that
notice;

(iii) Any written response to the
Preliminary Notice of Determination
from the Secretary of Agriculture
submitted in accordance with the Act
and the instructions of the
Administrator;,

[iv) Any written response to the
Preliminary Notice of Determination
from the Scientific Advisory Panel
submitted in accordance with the Act
and the instructions of the
Administrator;,

(v) The transcript of any meetings of
the Scientific Advisory Panel at which
the Preliminary Notice of Determination
was considered;

(vi) Any other written response to the
Preliminary Notice of Determination
submitted in accordance with the
instructions of the Administrator;, and

(vii) Any other document designated
by the Administrator.

(b) Working administrative records
forpending decisions. After issuing a
Notice of RPAR, a Supplemental Notice
of RPAR, or a Preliminary Notice of
Determination, the Administrator shall
maintain a Working Administrative
Record for the next RPAR decision
documdnt. The Working Administrative
Record shall consist of the following
documents:

(1] Each written response to the
preceding RPAR decision document
which was submitted in accordance
with the Act and the instructions of the
Administrator;,

(2) The transcript of any hearing held
under § 162.27 after the issuance of the
preceding RPAR decision document;

(3] Any document designated by the
Administrator which was prepared by
Agency staff specifically in connection
with the next RPAR decision document;
and

(4) Any other document designated by
the Administrator.

(c) Access to administrative records
and working administrative records. (1)
Subject to paragraph (c)(2),
Administrative Records and Working
Administrative Records shall be
available for public inspection during
the normal business hours of the
Agency, at a place or places designated
by the Administrator.

(2) Information contained in
Administrative Records and Working
Administrative Records which is a trade
secret or otherwise subject to the
provisions of § 10 of the Act shall not be
disclosed to the public, except in
accordance with Section 10 of the Act
and the regulations of the Agency
implementing that section.

(2) It is proposea to amend 40 CFR
Part 164 by revising the Part title and
revising Subparts A, B. and C and
adding Subpart E to read as follows:

PART 164-RULES OF PRACTICE
GOVERNING HEARINGS UNDER
SECTION 6 OF THE FEDERAL
INSECTICIDE, FUNGICIDE AND
RODENTICIDE ACT

Subpart A-General

Secs.
164.1 Scope and applicability of this part.
164.2 Definitions.
164.3 Burden of proof
164A Computation of time.
164.5 Filing and service of submissions.
164.6 Filing and service by mail.
164.7 Motions.
164.8 Subpoenas; fees of witnesses.
164.9 Official transcript.
164.10 Consolidation.
164.11 Enforcement of Rules of Practice and

of proper standards of conduct.
164.12 Separation of functions; ex parte

communications.
Supbart B-Formal Hearings Under Section
6(b) of FIFRA

Requests for a Hearing
164.20 Requests for a formal hearing

following a Notice of Action.
164.21 Consequences of failure to identify

specific pesticide uses.
164.22 Effect of requests for hearings on the

status of registered pesticide uses.
164.23 Requests to participate In a Section

6(b)(2) hearing.
164.24 Requests for alternative form of

public hearing.

Commencement of a Formal Evidentiary
Public Hearing
164.30 Beginning of a hearing.
164.31 Transfer of administrative record.
164.32 Notice of Hearing after a Notice of

Action.
164.33 Notice of Hearing after a notice of

* Section 6{b)(2) hearing.
164.34 Requests to intervene In a hearing.
164.35 Parties and appearances.
164.36 Active and inactive parties.

Presiding Officer
164.40 Presiding Officer.
164.41 Commencement of functions.
164.42 Authority of Presiding Officer.
164.43 Disqualification of Presiding Officer.
164.44 Unavailability of Presiding Officer.

-Focussing the Issues
164.50 Scheduling Order.
164.51 Requests for further proceedings

after a Notice of Action.
164.52 Standards for introducing additional

evidence.
164.53 Requests for cross-examination.
164.54 Requests for referring questions to

the National Academy of Sciences.
164.55 Procedures for consideration of

requests for further proceedings.

Further Proceedings
164.60 Hearing conference.

164.61 Filing of direct case and other
information.

164.62 Ruling on direct case.
164.63 Referral to the National Academy of

Sciences.
164.64 Time limits.
164.65 Evidence.
164.66 Summary decision.
164.67 Interlocutory appeal.
164.68 Briefs and argument.

Record
164.70 Availability of record.
164.71 Correction of record.

Initial and Final Decisions
164.80 Initial decision.
164.81 Appeal from orreview of initial

decision.
164.82 Decision by the Administrator on

appeal from or review of initial decision.
164.83 Reconsideration and stay of action.

Judicial Review
164.90 Judicial review of final Agency

action.

Subpart C--General Rules of Practice for
Expedited Hearings
164.100 Notification.
164.101 Request for expedited hearing.
164.102 Intervention.
164.103 Time limits.
164.104 Presiding Officer.
164.105 Beginning of expedited hearing.
164.100 Hearing conferences.
164.107 Direct testimony.
164.108 Availability of record.
164.109 Recommended findings and

conclusions.
164.110 Final decision and order of

suspension.
164.111 Emergency order.
164.112 Applicability of other sections.

Subpart E-mplementation of Final
Cancellations and Suspensions; Disposition
of Existing Stocks of Cancelled Pesticides
164.140 Notification of Cancellation.
164.141 Petitions concerning existing stocks

of pesticides subject to final cancellation
action.

164.142 Notification of Suspension.

Appendix A-Memorandum of
Understanding

Authority: Section 25 of the Federal
Insecticide. Fungicide and Rodenticide Act,
as amended. 7 U.S.C. § 136w.

Subpart A-General

§ 164.1 Scope and applicability of this
part.

Subpart B governs formal evidentiary
public hearings under the Federal
Insecticide, Fungicide and Rodenticide
Act, as amended, arising out of refusals
to register, cancellations of registrations,
changes in classification, and Section
6(b)(2) hearings, which follow RPAR
review under Part 162. It does not
govern formal evidentiary public
hearings arising out of such actions
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which'do not follow RPAR review under
Part 162, in which cases'the applicable
procedures shall be specified by the
Administrator in the notices initiating
such actions. Subpart C governs formal
evidentiary public hearings arising out
of proposed suspensions of registrations
under the Act. Subpart D governs
proceedings to consider applications to
modify previous cancellation or
suspension orders. Subpart E governs
proceedings to determine the disposition
of existing stocks of pesticide products
whose registrations have been
unconditionally cancelled or suspended
under the Act.

§ 164.2 Definitions.
(a) As usedin this Part, the following

terms shall have the following meanings:
(1) "Act" means the Federal-

lnsecticide,.Fungicide, and Rodenticide
Act, as amended.

(2) "Administrative record" means the
administrative record for a Final Notice
of Determination as defined in § 162.34.

(3) "Administrator" means the
Administrator of the Environmental
Protection Agency, or any officer or
employee thereof to whom, authority has
been delegated to act for the
Administrator.

(4) "Adversely affected" means a
person with an interest in preventing the
implementation of a proposed
cancellation or change in classification
action on the ground that the action is
not necessary to remedy unreasonable
adverse effects on the environment.

(5) "Agency" means the
Environmental Protection Agency.

(6) "Agency trial staff" means the
Agency trial sfaff designated under
§ 164.12.

(7) "Conditionally cancel" or"conditionally deny" means to cancel or
deny unless specific modifications to the
terms and conditions of registration of
the proposed terms and conditions of
registration are accomplished.

(8) "Hearing Clerk" means the
Hearing Clerk, Environmental Protection
Agency, Washington, D.C. 20460.

(9) "Judicial officer" means a judicial
officer designated as follows:

(i) The Administrator may designate
one or more judicial officers, one of
whom may be Chief Judicial Officer. As
work requires, a judicial officer may be
designated to act for purposes of a
particular case. All prior designations of
judicial officers shall stay in force until
further notice.

(ii) A judicial officer shall be a
permanent or temporary employee or
officer of the Agency who may perform
other duties for the Agency. Innny case
in which he serves as judicial officer,
such person shall not have performed

investigative or-prosec'utorial fuhctions
for the Agency in that or a faclually
related case.

(10) "Notice of section 6(b)(2) hearing"
means notice of intent to hold a hearing.
under section 6(b)(2) of the Act to
determine whether or not the
registration of a pesticide use should be
cancelled or its classification changed.

(11) "Notice of Action" means a notice'
of intent to cancel the registration or to
change the classification of a pesticide
use or uses, or a notice of intent to deny
registration of a pesticide use or uses.

(12) "Party" means a party to a formal
evidentiary public hearing under
Subpart B or Subpart C.

(13) "Person" means an individual,
partnership, association, corporation,
state or federal agency, or any organized
group or persons whether incorporated
or not.

(14) "Pesticide use" means a use of a
pesticide (described.in terns of the
target pest, the application site, and
other applicable identifying'factors)
which is included in the labeling of a
pesticide product which is registered, or
for which an application for registration
is pending, and the terms and conditions
of registration or the proposed terms
and conditions of registration for the
use.

(15) "Presiding Officer" has the
meaning in Subpart B given in § 164.40,
and the meaning in Subpart C giqen in
§ 164.104.

(16) "RPAR" means rebuttable
presumption against registration. (See
§ 162.20 et seq.)

(17) "Terms and conditions of
registration" means the terms and
conditions governing'lawful sale,
distribution and use which were
approved in conjunction with
registration, including the approved
labeling, the use classification, the
composition and the packaging.

(b) Words in the singular form shall
be deemed to include the plural, words
in the.masculine form shall be deemed
to include the feminine, and vice versa,
as the context may require.

(c) Terms defined in the Act and not
explicitly defined herein are used with
the meanings given in the Act.

§ 164.3 Burden of proof.

At all stages of proceedings under this
aPart 164, the ultimate burden of
persuasion shall rest with the .
proponent(s) of registration of a
pesticide use. The burden of producing
evidence shall be specified in the
Conference Report and Order issued.
under § 164.60.

§ 164.4 Computation of time.

(a) In computing the expiration of any
deadline prescribed or allowed by these
rules, the day of the act, event, or
default from which the deadline begins
to run shall not be included. Saturdays,
Sundays, and legal holidays shall be
included in computing the running of the
deadline, except that when the deadline
expires on a Saturday, Sunday, or legal
holiday, the deadline shall be extended
to include the next following business
day.

(b) Subject to the limitations of
§ 164.64, any deadline established by
the Presiding Officer in the course of a
formal evidentiary public hearing, and
deadlines for responses to motions
under § 164.7, may be extended by the
Presiding Officer on motion for good
cause shown, which motion may be
made ex parte if made before the
expiration of the deadline. Any other
deadline established by or under this
Part may be extended by the
Administrator upon application In
writing for good cause shown.

(c) The statutory deadlines
established by the Act cannot be
extended by the Presiding Office or the
Administrator under any circumstances.

§ 164.5 Filing and service of submissons,

(a) All submissions, including
pleadings, relating to a formal
evidentiary public hearing shall be filed
with the Hearing Clerk.

(b) A copy of each such submission
other than papers commencing a
proceeding shall be served by the
person making the submission upon
each other active party to the
proceeding, and, when appropriate, on
parties who have elected limited
participation.

(c) Service under this section shall be
accomplished by mailing or personal
delivery.

(d) All submissions under this section
shall be accompanied by a signed
certification stating the extent to which
the submission has been served on each
active party.

(e) Each document filed, other than
papers commencing a proceeding, shall
contain the FFRA docket number of the
proceeding.

(f0 In addition to copies served on all
other active parties, each party shall file
an, original and two copies of all
documents with the Hearing Clerk.

(g) Inactive parties need not be served
with any documents other than briefs.
Parties with limited participation need
only be served with documents which
relate to the area of their participation,
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§ 164.6 Filing and service by mat;.

(a) Whenever a party has the right or
is required to do some act within a
prescribed period of time after the
service of a notice or other document
upon him, and the notice or other
document is served upon him by mail, 3
days shall be added to the prescribed
period; pmvrided that such additional
time after service by mail shall not
apply in the case of filing initial requests
for hearings, in which cases the date of
receipt of the Notice of Action shall be
controlling.

(b) If filing is accomplished by mail
addressed to the Hearing Clerk, filing
shall be deemed timely if the papers are
post-marked on the due date; provided,
that this paragraph shall not apply to
filings requesting a formal evidentiary
public hearing under § 164.20, filings
requesting participation in section
6(b)(2) hearings under § 164.23, filings"
requesting intervention in hearings
under § 164.34, and filings requesting
and expedited hearing under § 164.101.
which filings shall be timely only if they
are received by the Hearing Clerk on or
before the due date.

§164.7 Motions.

(a) Any party may make a motion to
the Presiding Officer with respect to any
matter relating to the hearing. All
motions shall be in writing except
motions made in the course of an oral
hearing before the Presiding Officer and
ex parte motions for extensions of time
under § 164.4.

(b) Within 10 days after service of any
such motion, which may be shortened or
extended by the Presiding Officer for
good cause shown, any party to the
hearing may file a response to the
motion.

§164.8 Subpoenas; fees of witnesses.
(a) In proceedings under Subpart B,

the attendance of witnesses or the
production of documentary evidence
may, by subpoena, be required at any
designated place of hearing. Subpoenas
may be issued by the Presiding Officer
upon his own initiative or upon a
showing by a party that the attendance
of the witness or the documentary
evidence sought for hearing is relevant
and material to the issues involved in
the hearing. No subpoena shall be
issued unless the person to whom it will
be directed is first given an opportunity
to contest the propriety or scope of the
subpoena before the Presiding Officer.
The Presiding Officer shall be guided by
the principles of the Federal Rules of
Civil Procedure in making any order for
the protection of a witness or the
contents of the documents produced.

(b) Subpoenas for the production of
documentary evidence, unless issued by
the Presiding Officer upon his own
initiative, shall be issued only upon a
written motion. Such motion shall
specify, as exactly as possible, the
documents desired.

(c) Subpoenas shall be served as
provided by the Federal Rules of Civil
Procedure.

(d) Witnesses summoned before the
Presiding Officer shall be paid the same
fees and mileage that are paid witnesses
in the courts of the United States. Fees
shall be paid by the party at whose
instance the witness is summoned.

§164.9 Official transcript.
(a) Any oral testimony given at a

formal evidentiary public hearing shall
be reported verbatim. The Presiding
Officer shall make provision for a
stenographic record of the testimony
and for at least three copies of the
transcript

(b) One copy of such transcript shall
be placed on public display in the Office
of the Hearing Clerk upon receipt, where
it may be reviewed by any interested
person.

(c) Any person desiring a copy of the
transcript of the testimony taken at the
hearing or of any part thereof shall be
entitled to the same upon application to
the official reporter and payment of the
costs thereoL

§164.10 Consolidatlon.
The Chief Administrative Law Judge.

by motion or on his own initiative. may
consolidate two or more proceedings
whenever It appears that this will
expedite or simplify consideration of the
issues. Consolidation shall not affect the
right of any party to raise issues that
could have been raised if consolidation
had not occurred.

§ 164.11 Enforcement of Rules of Practice
and of proper standards of conduct.

(a) The Presiding Officer may either
bar any party from further participation
in the hearing, or render a decision
against a party on some or all of the
issues involved, for.

(1) Failure to file the material required
by § 164.61 In the form required by that
section or

(2) Failure to comply with the
Conference Report and Order, or with
any procedural order made during the
hearing.

(b) The Presiding Officer may bar any
individual appearing as counsel or in a
representative capacity for a party from
further participation in the hearing for
disrespectful, disorderly or
contumacious language or conduct,
continued use of dilatory tactics, or

refusal to adhere to reasonable
standards of orderly and ethical
conduct.

(c) Interlocutory review of any
decision rendered against a party on the
merits under paragraph (a] of this
section shall be available within 10 days
of the decision. Interlocutory review of a
bar on further participation issued under
paragraph (b) of this section shall be
available only as specified in 1 164.67.

§ 164.12 Separation of funclons; ex parte
communications.

(a) No later than the date of issuance
of a Notice of Hearing under § 164.32 or
1164.33, the Administrator shall
designate:

(1) The Agency employees who will
be available to serve on or assist an
advisory panel under § 164.Z5; and

(2) The Agency employees who will
be available to perform investigative or
prosecuting functions for the Agency in
that hearing. An Agency trial staff shall
promptly be designated from among
such employees.

(b) No agency employee may be
named or serve in both capacities
described in paragraphs (a)(1] and (a)(2)
of this section.

(c) Upon issuance of a Notice of
Hearing, no person designated under
paragraph (a)(2) of this section and no
subordinate of such a person shall
participate or advise in any decision
arising out of issuance of that Notice of
Hearing except as witness or counsel in
public proceedings. all employees of the
Agency (including all panel members
named under 1 164.55) other than
persons designated under paragraph
(a)(2) of this section, and persons
subordinate to persons so designated,
shall be available to advise the
Administrator on any of his functions
relating to the hearing and final
decision.

(d) Between the date of issuance of a
Notice of Hearing and the date of the
Administrator's final decision.
communication with respect to the
matters involved in the hearing shall be
restricted as follows:

(1) No person designated under
paragraph (a)(2) of this section. no
subordinate of such a person, and no
person outside the agency shall have
any ex parte communication, orally or In
writing. with the Presiding Officer, the
Judicial Officer, the Administrator, or
any person who may reasonablybe
expected to advise the Administrato,
with respect to the merit of the
proceeding. The only such
communications with such persons shall
be public communication, as witness or
counsel, in accordance with the
applicable provisions of this Part.
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(2) Any written communications in
violation of this section shall
immediately be filed with the Hearing
Clerk and served on the parties, who
may then file responses within the time
permitted for responses to motions
under § 164.7.

(3) Any oral communication in
violation of this section shall
immediately be recorded in a
memorandum and filed with the Hearing
Clerk as a part of the hearing record.
Any person, including any
representative of any party to a hearing,
who is involved in any such oral .
communication shall be made available
for formal cross-examination in the
hearing with respect to the substance of
that conversation. Rebuttal testimony
pertinent to any such oral
communication shall be permitted. Any
cross-examination and rebuttal
testimony shall be transribed and filed
as part of the heiring record.

Subpart B-Formal Hearings Under
Section 6(b) of FIFRA Requests for a
Hearing

§ 164.20 Requests for a formal hearing
following a Notice of Action.

(a) The following persons may request
a formal evidentiary public hearing
following a Notice of Action issued
under Part 162:

(1) In the case of a notice of intent to
cancel, the registrant or other person
adversely affected by the notice;

(2) In the case of a notice of intent to
change classification, the registrant or
other interested person with the
concurrence of the registrant;

(3) In the case of a notice of intent to
deny registration, the applicant or other
interested person with the concurrence
of the applicant.

(b) Any such request shall be,
submitted to the Hearing Clerk and shall
be deemed timely if it is received on 'or
before the 30th day after publication of
the Notice of Action in the Federal
Register (or, in the case of a registrant or
applicant, the 30th day after receipt of
the Notice of Action, if that occurs
later).

(c) Such requests shall specifically
identify:

(1) The identity and interest of the
person requesting the hearing;

(2) The registration number(s) or'
application file symbol(s) of the
pesticide product(s) as to which a'
hearing is requested; and

(3) Each specific pesticide use of the
pesticide product(s) identified under
paragraph (c](2) of this section as to'
which a hearing is requested. Each such
pesticide use must be described in such
a manner as to sufficiently identify its

characteristics, and to comply with any
requirements concerning specification of
pesticide uses contained in the Notice of
Action.

§ 164.21 Consequences of failure to
identify specific pesticide uses.

(a) Any request under § 164.20 which
does not specifically identify a
registration number or application file
symbol and a particular pesticide use
(or uses) of each identified registration
number or application file symbol shall
be denied.

(b) Any pesticide use subject to a
Notice of Action which is not
specifically, identified in one or more
timely requests foi a hearing under
§ 164.20 (or as to which an application
for amended registration or an amended
application for registration is not timely
submitted under § 164.22) shall be
deemed to have been cancelled or
denied or its classification changed by
operation of law at the expiration of the
applicable statutory 30-day period.

(c) Any cancellation or denial or
change in classification of a pesticide
use shall not of itself affect the status of
other pesticide uses.with the same
registration number or application file
symbol.

§ 164.22 Effect of requests for hearings
on the status of registered pesticide uses.

(a) Any registered pesticide use
subject to a Notice of Action as to which
a timely request for a hearing is filed in
accordance with § 164.20 shall remain
registered with its existing classification
unless the Administrator:

(1) Issues a final order cancelling the
registration or changing the
classification of such pesticide use
pursuant to these Rules, or '

(2) Grants a petition for yoluntary
cancellation of such pesticide use.

(b) The following rules apply to
pesticide uses which have been
conditionally cancelled (or conditionally
denied) in a Notice of Action:

(1) A conditionally cancelled (or
conditionally denied) pesticide use shall
be deemed to have been cancelled (or
denied) by operation of law at the
expiration of the applicable statutory 30-
day period unless within that time
either:I (i) The registrant (or applicant) makes
the necessary corrections in accordance
with paragraph (b)(2) of this section; or

(ii) A request for a hearing is made in
accordance with -the requirements of
this Part by a person specified in
§ 164.20(a)(1) (or § 164.20(a)(3)).

(2) The registrant (or applicant) shall
be deemed to have made the necessary
corrections if it submits an application
for amended registration (or an

amended application for registration)
which if granted would accomplish the
modifications to the terms and
conditions of registration (or proposed
terms and conditions of registration)
directed by the AdministratOr In the
Notice of Action.

(3) In the event that the conditions of'
paragraphs (b)(1](i) and (b)(1)(ii) of this
section are both satisfied, the
application for amended registration (or
amended application for registration)
submitted under paragraph (b)(2) of this
section shall not be acted upon until the
conclusion of the hearing.

§ 164.23 Requests to participate in a
section 6(b)(2) hearing.

(a) Any interested person may request
to participate in a section 6(b)(2)
hearing.

(b) Any such request shall be
submitted to the Hearing Clerk and shall
be accepted for filing if it Is received on
or before the 30th day after the
publication of the notice of section
6(b](2) hearing in the Federal Register.

(c) Such requests shall set forth the
identity and interest of the person and,
with respect to each issue specified by
the Administrator in the notice of
section 6(b)(2) hearing, an exposition of
the person's position on the factual,
legal, and policy questions alleged to be
involved, together with a designation of
the factual areas to be explored and the
hearing time estimated to be necessary
for that exploration.
§ 164.24 Requests for alternative form of
public hearing.

(a) A person who has the right to
request a formal evidentiary public
hearing under this Subpart B may waive
that opportunity and in lieu thereof
requbst one of the following alternative
forms of public hearing:

(1) A hearing before a panel of
Agency employees under, the same
procedures used to implement section 0
of the Toxic Substances Control Act.
(These procedures are detailed at 40
CFR Part 750.)

(2) A hearing not to exceed one day In
length before the Administrator
personally to consider certain
designated issues.

(3) A hearing before a panel of non- o
Agency employees acceptable both to
the Agency and to the persons
requesting the hearing, using such
procedures as the panel may designate.

(b) Any such request shall be:
(1) Submitted in writing to the Hearing

Clerk at any time prior to publication of
the Scheduling Order under § 164.51,
and
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(2Xi) In lieu of a request for a formal
evidentiary public hearing under this

" Subpart B1, or
(ii) If submitted after or with a request

for a formal evidentiary public hearing
under this Subpart B, in the form of a
waiver of the right to such a hearing
conditioned upon acceptance of the
request for an alternative form of public
hearing. Upon acceptance by the
Adminstrator, such a waiver becomes
binding and can thereafter be
withdrawn only by waiving the right to
any form of a hearig unless the
Administrator for good cause
determines otherwise.

(c) Where more than one person who
has the right to request a formal
evidentiary public hearing has done so
under § 164.20, an alternative form of
hearing may be used only if all such
persons concur and waive their right to
a formal evidentiary public hearing
under this Subpart B. It shall not be
necessary to obtain the concurrence or
waiver of any other person, including
persons who have intervened or moved
to intervene under § 164.34.

(dl The Administrator shall determine
whether an alternative form of public
hearing shall be used, and if so, which
alternative will be acceptable to him,
after considering the requests submitted
and the appropriateness of the
alternative forms of public hearing for
the resolution of the issues raised in the
objections. A determination by the
Administrator that an alternative form
of public hearing is acceptable becomes
binding upon him unless for good cause
he determines otherwise.

'(e) The Administrator shall publish in
the Federal Register a Notice of Hearing
announcing an alternative form of public
hearing under this section, setting forth
the following information:

(1] A statement of the provisions of
the Notice of Action which are the
subject of the alternative form of public
hearing:

(2) The time, date, and place of the
hearing, or a statement that such
information will be published in a
subsequent Federal Register notice;

(3) The names of the parties to the
alternative form of public hearing;

(4) The time within which requests to
intervene must be filed;

(5) A statement that final Agency
action with respect to registration for
any pesticide use(s) for which an
alternative form of public hearing has'
been granted will be stayed pending the
completion of the hearing;

(6) A brief description of the type of
hearing granted and the procedures to
be followed;-

(7) A statement of the issues to be
considered at the alternative form of

public hearing The statement of the
issues determines the scope of the
public hearing, and

(8) A schedule for the hearing up to
and including issuance of the initial
decision or a statement that such
information will be published in a
subsequent Federal Register notice.

(f) Any initial decision issued after a
hearing held under this section shall be
based on a record which shall consist of-

(1) The adminstrative record;
(2) The request(s) for an alternative

form of public hearing submitted under
this section and all related documents;

(3) The Federal Register notice under
paragraph (e) ruling on such request(s);
and

(4) The transcript of the hearing and
any exhibits admitted as part of the
hearing record.

Commencement of a Formal Evidentiary
Public Hearing

5164.30 Beginning of a hearing.
A formal evidentiary public hearing

begins with the publication of a Notice
of Hearing in the Federal Register.

§ 164.31 Transfer of adminstratlve record.
Prior to the publication in the Federal

Register of any Notice of Hearing under
5164.32 or §164.33, the administrative
record on which that notice was based
shall be transferred to the Hearing
Clerk. This record shall automatically be
entered in evidence at the hearing.

§ 164.32 Notioe of Hearing after a Notice
of Action,

(a) If oe or more hearing requests are
received from persons specified in
§ 164.20(a), the Chief Administrative
Law Judge shall issue and publish in the
Federal Register a Notice of Hearing.

(b) Any issue as to whether a hearing
request was timely or whether it
complied with the requirements of
§ 164.20, shall be decided by the
Presiding Officer before he conducts any
other proceedings under this Part.

(c) The Notice of Hearing shall
contaim

(1) The designation of the Presiding
Officer to conduct the hearing or a
statement that the Presiding Officer will
be designated in a subsequent notice;

(2) The time withiki which requests to
intervene must be filed; and

(3) A statement that no final order will
be issued cancelling or denying
registration or changing the
classification of any pesticide use as to
which a formal evidentiary public
hearing has been convened until that
hearing is concluded (or until a petition
for voluntary cancellation or withdrawal
of application is granted by the
Administrator).

§ 164.33 Notice of Hearing after a notice
of section 6(b)2) hearing.

(a) After the time for requesting
participation in a section 6(b)(2) hearing
under 5164.23 has expired. the Chief
Administrative Law Judge shall issue
and publish in the Federal Register a
Notice of Hearing.

(b) The Notice of Hearing shall
contain:

(1) A reiteration of the issues which
the Administrator determined would be
explored in the hearing:

(2) A list of each person who
responded to the notice of section
6(b](2) hearing and a statement of his
position and interest with respect to
each issue under paragraph (b[1) of this
section;

(3) The designation of the Presiding
Officer to conduct the hearing or a
statement that the Presiding Officer will
be designated in a subsequent rotice;

(4) The time within which reqUests to
intervene must be filed:

(5) The time within which requests to
refer questions to the National Academy
of Sciences under § 164.54 must be filed.
and a statement that all such requests
will be considered by the Presiding
Officer rather than by apanel;

(6) A statement that the Notice of
Hearing determines the scope of the
proceedings and the matters as to which
the development of evidence will be
permitted:

(7) A statement that at the conclusion
of the hearing: the Administrator shall
take such action as he may consider
justified by the record, including, but not
limited to, conditional or unconditional
cancellation of the pesticide use(s)
subject to the notice of section 6(b)(2)
hearing.

1164.34 Requests to Intervene In a
hearing.

(a) Any person may file a motion to
intervene in a hearing within 30 days
after the Notice of Hearing is published
in the Federal Register.

(b) Each such motion shall set forth:
(1) The position and interest of the

movant in the proceeding;
(2) A statement of the factual, legal

and policy issues to be raised;
(3) Where appropriate, a statement as

to why the movant believes that its
interest will not be fairly and
adequately represented by the existing
parties: and

(4) A summary of the evidence to be
introduced.

Cc) The Presiding Officer shall grant
such a motion timely filed, subject to
later restriction of participation in the
bearing under I§ 14.50 through 164.66.
whenever he determines that the
movant will substantially assist in the
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resolution of the issues described in the
Notice of Hearing.

(d) Any motion to intervene filed after
30 days after publication of the Notice of
Hearing in the Federal Register shall
contain, in addition to the information
required by paragraph (b) of this
section, a statement of good cause for
failure to file earlier. The granting of
such motions is discretionary with, the
Presiding Officer, but only upon a
finding that extraordinary
circumstances justify the granting of the
motion, and only upon the condition that
the movant shall be bound by any rules
or conditions for the hearing previously
specified or agreed upon by the parties
to the hearing.

(e) Persons who have been granted
intervention in a hearing under this
section are parties with the full status of
the original parties, except that a
determination under § 164.24 to use an
alternative form of public hearing may
be made without their concurrence or
waiver.

(f) Petsons who are not parties may
file a brief amicus curiae by leave of the
Presiding Officer granted on motion.
Unless all parties otherwise consent, an
amicus curiae shall file its brief within
the time allowed the party whose
position the brief will support.

§ 164.35 Parties and appearances.
(a] The parties to a formal evidentiary

public hearing are the Assistant
Administrator for Pesticides and Toxic
Substances, represented by Agency trial
staff, any person who has properly filed
a request for such a hearing under
§ 164.20, any person who has properly
filed a request to participate in such a
hearing under § 164.23, and any person
who has been granted intervention
under § 164.34.

(b) Parties may appear in person or by
counsel or other representative. Persons
who appear as counsel or in a
representative capacity must file a
notice of appearance with the Hearing
Clerk and must conform to the
standards of ethical conduct required of
practitioners before the courts of the
United States.

§ 164.36 Active and Inactive parties.
(a) Each person requesting a hearing

under § 164.20, requesting to participate
under § 164.23, or requesting to
intervene under § 164.34 shall state in
the request whether active, inactive or
limited participation statis is elected.
The Presiding Officer at any time before
the issuance of the Conference Report
and Order under § 164.60 may afford all
parties an opportunity to change status.

(b) Any person who fails to explicitly
request active status at any.time when a

choice of status is required shall be
classified as inactive.

Cc) An inactive party has the right to
file briefs in a proceeding and to appeal
any initial decision to the Administrator
and any final decision to court. Inactive
parties need not be served with any of
the evidence or motions in the
proceeding.

(d] Parties electing limited
participation shall designate the
portions of the proceedings in which
they intend to actively participate, and
need only be served with documents
relating to those portions. As to the
remaining portions, they shall have the
same rights as an inactive party under
paragraph (c) of this section.

(e] A party is bound by its choice of
inactive status or limited participation
inless either:

(1] the Presiding Officer affords all
parties an opportunity to change status
under paragraph (a) of this section; or

, (2) the Presiding Officer-upon motion
grants the party's application to change
status.

Presiding Officer

§ 164. 40 Presiding Officer.
A Presiding Officer shall preside over

every formal evidentiary public hearing
held under this Subpart B. The Presiding
Officer shall be an Administrative Law
Judge qualified under 5 U.S.C. 3105.

§ 164.41 Commencement of functions.
The functions of the Presiding Officer

shall commence upon designation and
shall terminate upon the filing of the
initial decision under § 164.80.

§ 164.42 Authority of Presiding Officer.
The Presiding Officer shall have the

authority and duty to conduct a fair and
expeditious hearing and to maintain
order. The Presiding Officer shall have
all powers necessary to these ends,
including but not limited to the power to:

(a) Take any action necessary to carry
out his duties under this Part;

(b) Hold conferences to settle or
"simplify the issues in the hearing or to
consider other matters that may
facilitate the expeditious disposition of
the hearing;

(c) Administer oaths and affirmations;
(d) Issue subpoenas under section 6(d)

of the Act;
(e) Regulate the course of the hearing

and govern the conduct of participants
therein;

(f) Rule on, admit, exclude or limit
evidence;

(g) Dispose of procedural requests or
similar matters;

(h) Rule on motions for summary
decision in accordance with § 164.66;

(i) Make rulings to enforce proper
standards of conduct under § 164.11; and

(j) Take any action permitted to the
-Presiding Officer as authorized by this
Subpart B or in conformance with law
for the maintenance of order at the
hearing and for the expeditious, fair and
impartial conduct of the proceeding.

§ 164.43 Disqualification of Presiding
Officer.

(a) Any party may, by motion made to
the Presiding Officer, request that the
Presiding Officer disqualify himself and
withdraw from the hearing. The
Presiding Officer shall rule upon any
such motion and shall promptly certify
the motion and his ruling thereon to the
Administrator for interlocutory review.

(b) A Presiding Officer shall withdraw
from any hearing in which he deems
himself disqualified for any reason.

I

§ 164.44 Unavailability of Presiding
Officer. -

(a] In the event that the Presiding
Officer is unable to act for any reason
whatsoever, the powers and duties to be
performed by him in connection with

- any hearing shall be assigned to another
Presiding Officer by the Chief
Administrative Law Judge. Such
substitution shall have no effect on any
aspect of the hearing, except as the new
Presiding Officer may order under the
provisions of this Subpart B.

(b) Any motion predicated upon such
substitution shall be made within 10
days thereafter.

Focusing the Issues

§ 164.50 -Scheduling Order.
(a) Within 60 days after publication

under'§ 164.32 of a Notice of Hearing
after a Notice of Action, the Presiding
Officer shall issue a Scheduling Ordex
which shall specify:

(1) The time within which the parties
shall submit requests for further
proceedings under § 164.51; and

(2) The time for ruling on those
requests under § 164.55.

(b) The Presiding Officer in his
discretion may receive submissions from
the parties and meet with the parties
before issuing any Sbheduling Order,.

§ 164.51 Requests for further proceedings
after a Notice of Action.

(a) Within the time specified in the
Scheduling Order issued under § 164,50,
each party shall ;ubmit its request for
further proceedings. Each request for
further proceedings shall contain:

(1) Specific objections to the Notice of
Action, including expositions of the
factual, legal and policy questions
alleged to be at issue and their
relevance to the basic decision to be
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made, together with a designation of the
factual areas to be explored and the
hearing time estimated to be necessary
for that exploration;

(2) To the extent the party wishes to
introduce additional evidence, a
description of the evidence conforming
to the standards of § 164.52, together
with an explanation of why the
substantive standards of that section
have been met;

(3) To the extent the party wishes to
engage in formal cross-examination, a
description of the subjects to be covered
conforming to the standards of § 164.53.
together with an explanation of why the
substantive standards of that section
have been met; and

(4) To the extent the party wishes
certain questions to be referred to a
Committee of the National Academy of
Sciences for consideration, a description
of the questions conforming to the
requirements of § 164.54 together with
an explanation of why the substantive
standards of that section have been met.

(b) Parties shall have thirty days to
comment on each others' request for
futher proceedings, and to amend their
own requests in light of requests filed by
others.

§ 164.52 Standards for introducing
additional evidence.

(a) Any request to introduce
additional evidence at a hearing shall
contain a detailed description of the
evidence to be introduced and an
explanation of why the standardQ of
paragraph (b) of-this section have been
met. A copy of any report, article,
survey, letter of comment, or other
written document which is to be
introduced or otherwise relied upon
shall be submitted or designated from
the administrative record. The request
shall specifically indicate whether oral
presentation of the material in question
is desired.

(b) A request to present additional
evidence shall be granted only to the
extent that the person who wishes to
present it has shown that all of the
following are true:

(1) There is a genuine and substantial
issue of fact for resolution.

(2) The factual issue is not one which
may properly be decided on the basis of
official notice of matters within the
expert knowledge of the Agency.

(3) The factual issue is capable of
being resolved by available and
specifically identified reliable evidence.
A request will not be granted on the
basis of mere allegations or denials or
general description of positions and
contentions.

(4) Good cause existed for not
presenting the material in question to

the Agency for inclusion in the
administrative record. "Good cause"
means either that the material was not
available at the stage of the RPAR
process at which it should have been
presented, or that the material is of such
a nature that it can only be presented
meaningfully in a trial-type hearing.

(5) The material in question if
accepted as valid would be adequate to
justify resolution of the factual issue in
the way sought by the person. A request
will b denied to the extent the
Administrator concludes that, even
assuming the truth and accuracy of all of
the data and information sought to be
introduced, they are insufficient to
justify the factual determination urged.

(6) Resolution of the factual issue in
the way sought by the person is
adequate to justify granting some or all
of the relief sought by that person. A
request will not be granted to the extent
'the Administrator concludes that his
action would be the same even if the
factual issue were resolved in the way
sought.

§164.53 Requests for cross-examination.
(a) Any request to cross-examine at a

hearing shall state with particularly the
subject(s) to be covered, and shall also
contain an explanation of why the
standards set forth in paragraph (b] of
this section have been met. A request
for cross-examination may consist of or
contain a request that a sponsoring
witness be provided for a portion or
portion of the administrative record.

(b) A request for cross-examination
shall be granted only to the extent that
the person requesting cross-examination
shows that each of the following is true:

(1) There is a genuine and substantial
issue of fact for resolution. Cross-
examination will not be granted on
questions of law or policy.

(2) The factual issue is not one which
may properly be decided on the basis of
official notice of matters within the
expert knowledge of the Agency.

(3) The requested cross-examination
is likely to result in resolution or
substantial clarification of the factual
issue. Explanations of why this
condition has been met shall state why
the examination of the issue in the
RPAR process has not provided
adequate clarification, why it is likely
that the area of uncertainty can be
significantly reduced by cross-
examination, and why cross-
examination is the most efficient method
of clarifying the factual issue when
compared with other methods such as
the submission of additional evidence or
informal conferences.

(4) Resolution of the factual issue in
the way sought by the person is

adequate to justify some or all of the
relief sought by the person. Cross-
examination will not be granted to the
extent that the Administrator concludes
that his action would be the same even
if the factual issue were resolved in the
way sought.
§ 164.54 Requests for referring questions
to the National Academy of Sciences.

(a) Any request to refer questions of.
scientific fact to a Committee of the
National Academy of Sciences shall
state with particularity the questions to
be referred, and shall also contain an
explanation of why the standards set
forth in paragraph (b) of this section
have been met.

(b) A request for the referral of
questions of scientific fact to the
National Academy of Sciences shall be
granted only to the extent that the
person requesting it shows that each of
the following is true:

(1) There is a genuine and substantial
question of scientific fact to be resolved
by such referral. Referrals of questions
of policy or law will not be allowed.

(2) The factual question is not one
which may properly be decided on the
basis of official notice ormatters within
the expert knowledge of the Agency.

(3) The requested referral is likely to
result in resolution or substantial
clarification of the factual question.
Explanations of why this condition has
been met shall state why the
examination of the question in the RPAR
process (including the referral of issues
to the Scientific Advisory Panel under
Section 25(d) of the Act) has not
provided adequate clarification, and
why it is likely that the area of
uncertainty can be substantially
reduced by referral to a Committee of
the National Academy of Sciences in
light of the prior referral to the Scientific
Advisory Panel.

(4) Resolution of the factual question
in the way sought by the person is
adequate to justify some or all of the
relief sought by the person. A referral
will not be granted to the extent that the
Administrator concludes that his action
would be thb same even If the factual
question were resolved in the way
sought.

§ 164.55 Procedurs for consideration of
requests for futher proceedings.

(a) Upon receipt of requests for further
proceedings under § 164.51 the Presiding
Officer shall either proceed to evaluate
them himself or shall certify the matter
to the Administrator. Proceedings under
this section shall be completed within
120 days after the deadline for filing
requests for further proceedings.

52667



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Proposed Rules

(b) if the Presiding Officer certifies the
matter to the Administrator, the
Administrator shall designate a panel of
Agency employees from among the
persons named under § 164.12(a](1) to
consider the extent to which the request
meets the standards of § 164.51. Notice
of the designation of the panel, and the
names of the panel members, shall be
filed with the Hearing Clerk and served
on all parties.

(c) The panel shall consider any
Notice of Action, any requests for a
hearirig, the Notice of-Hearing, all
requests for futher proceedings, all
comments on those requests, and the
administrative record. The panel may
hold a hearing to receive the views of
the persons who requested further
proceedings. The panel in it discretion
may also hold public hearings or issue
public requests for additional
information to assist its consideration of
the questions involved. A verbatim
transcript shall be made of all hearings'
held under this paragraph.

(d) Based on its consideration, the
panel shall issue a draft Hearing Order
specifying:

(1) The extent to which requests' to
introduce additional evidence', cross-
examine, and refer questions to the
National Academy of Sciences have
been granted; -

(2) The extent to which requests have
been denied, together with a detailed
statement explaining why the regulatory
standards for granting such requests
were not met; and

(3] A target date for the issuance of
the initial decision by the Presiding
Officer, together with a statement as to
why completion of the hearing within
that time is practicable.

(e) The panel's draft Hearing'Order
shall be filed with the Hearing Clerk and
served on all parties to the hearing who
shall then have thirty days from the date
of service to file comments on it with the
Hearing Clerk.

(f) Within thirty days after the
e~xpiration of the comment period on the
panel's draft Hearing Order, the
Administrator shall issue a final Hearing
Order which shall be filed with the
Hearing Clerk and served on all parties.
The Administrator in his discretion may
call for oral argument during this thirty
day period on any question presented.-

(g) If the Presiding Officer elects to
consider the requests for further
proceedings himself, he shall consider
any Notice of Action, any request for a
hearing, the Notice of Hearing, all
requests for further proceedings, all
comments on thosg requests, and the
administrative record,. he may also hold
a hearing to receive the ,iews of the
persons who requested further

proceedings, and a verbatim transcript
of that hearing shall be made. Based on
his consideration, the Presiding Officer
shall issue a Hearing Order specifying
the information set forth in paragraph
(d] of this section.

(h] The Presiding Officer shall file the
Hearing Order with the Hearing Clerk
and shall-serve it on-all parties, who
may then obtain interlocutory review by
the Administrator within 10 days of
service. Upon such interlocutory review,
the Administrator shall have full power
to reconsider any finding or
determination by the Presiding Officer.
He may designate a panel of Agency
employees from among the persons
named under § 164.12(a](1] to assist and
advise him in his review, and may in his
discretion schedule oral argument on
any question presented. As the result of -
his review, the Administrator may
affirm the Presiding Officer's Hearing
Order, or may issue a revised Hearing
Order which shall explain in detail the
basis for all revisions to the Presiding -

Officer's Hearing Order.
(i) The Administrator's decision either

affirming or revising the Hearing Order
shall be filed with the Hearing Clerk and
served on all parties.

(j] The final Hearing Order determines
the scope of the further proceedings and
the matters as to which the development
of eiridence will be permitted.

(k) If the Administrator in the Hearing
Order completely denies all requests for
further proceedings with respect to any
pesticide use subject to a Notice of
Action, he shall simultaneously issue a
final order implementing the action
proposed in the Notice of Action with
respect to that pesticide use.

Further Proceedings

§ 164.60 Hearing conference.
(a] Subject to paragraph (d), of this

section, the Presiding Officer shall hold
a hearing conference in each § 6(b][2)
hearing and in each case in which
further proceedings have been granted
under this Subpart B. The conference
shall be scheduled by filing a
PreConference Order with the Hearing
Clerk directing the parties or their
counsel to appear at a specified time
and place, and specifying the purpose of
the hearing conference and the matters
to be resolved at it. More than one such
conference may be held.

(b) The Presiding Officer may conduct
a hearing conference for the following
purposes:

(1) To divide the further proceedings
into discrete stages (for example, a risk,
stage and a benefits stage], each of
which shall be completed separately
under this subpart; -

(2) To set forth the manner of and the
deadline(s) for the filing of the parties'
direct cases under § 164.61;

(3] To consider or rule on motions to
strike or limit portions of a party's direct
case under § 164.62, provided, that no
document contained in the
administrative record may be stricken, If
a request under § 164.53 for a sponsoring
witness for a portion or portions of the
administrative record has been granted,
and no witness is provided, the
presiding, officer may reduce the weight
to be afforded the appropriate portion or
portions of the administrative record as
a factual statement accordingly;

(4] To consider or rule on motions for
oral direct testimony submitted as
required by § 164.61. To the extent such
a motion is denied, the Presiding Officer
shall order .the prompt filing of the
testimony involved in written format;

(5) To consider or rule on motions for
-the issuance of subpoenas under § 164.8.

(6] To identify the most appropriate
techniques for the development, if
necessary, of additional evidence on.
issues in controversy and the manner
and sequence in which they shall be
used;

(7) To group participants with
substantially similar interests for the
purposes of eliminating duplicative or
repetitive development of the evidence,
for the purpose of making and arguing
motions and objections, including
motions for summary decision, and/or
for the purpose of filing briefs or
presenting oral argument;

(8) To set the time and place for
beginning the presentation of evidence,
and the schedule for conducting the
hearing. The schedule shall include the
sequence in which witnesses will be
presented, and the amount of time, If
any, for the oral cross-examination of
the witnesses. In passing on requests for
oral cross-examination, the Presiding
Officer shall apply the standards set
forth in § 164.53;

(9) In the case of section 6(b)(2)
hearings, to set a target date for the
issuance of the initial decision by the
Presiding Officer;

(10) To consider and rule on requests
submitted under § 164.64 for extending
the time by which the initial decision is
to be rendered; and

(11) To take any other steps to narrow
or simplify the issues in controversy,
and to consider such other matters and
to take such other action as may aid in
the expeditious disposition of the
proceeding.

(c) All parties shall appear at any
hearing conference fully prepared to
discuss in detail and resolve all matters
specified in the pre-conferehce order.
All parties shall cooperate fully at all
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stages of the proceeding to achieve the
objective of a fair and expeditious
hearing, through advance preparation
for the hearing conference, including
communications between the parties,
and requests for information at the
earliest possible time. The failure of any
party to appear at the hearing
conference or to raise any matters that
could reasonably be anticipated and
resolved at the hearing conference shall
not be permitted to delay the progress of
the hearing and shall constitute a waiver
of the rights of the party with respect
thereto, including all objections to the
agreements reached, actions taken, or
rulings issued by the Presiding Officer
with regard thereto.

(d) Upon a finding on motion or on his
own initiative that to hold a hearing
conference would be unnecessary or
inadvisable, the Presiding Officer may
order that the hearing conference not be
held. In these circumstances he may
request the parties to correspond with
him for the purpose of accomplishing
any of the objectives set forth in this
section. Such correspondence shall not
be made a part of the record, but the
Presiding Officer shall submit a written
summary for the record if any action is
taken as a result of it.

(e) No transcript of any hearing
conference shall be made except to the
extent that a request therefor by one of
the parties is granted by the Presiding
Officer or the Presiding Officer orders a
transcript to be made on his own
initiative. Any party whose request for a
transcript is granted shall bear the cost
of the taking of the transcript unless
otherwise ordered by the Presiding
Officer.

(f) The Presiding Officer shall prepare
a written Conference Report and Order
reciting the actions taken at a hearing
conference and setting forth the
schedule for further proceedings and the
date for completing the hearing or the
stage of the hearing covered by the
Conference Report and Order. The
Conference Report and Order shall also
include a written statement of the areas
of factual agreement and disagreement
and of the methods and procedures to
be used in developing the evidence and
the respective duties of the parties in
connection therewith. The Conference
Report and Order shall be consistent
with the Hearing Order issued under
§ 164.55. The Conference Report and
Order shall control the subsequent
course of the stage of the hearing which
it addresses except to the extent it may
be modified by the Presiding Officer for
good cause shown.

§ 164.61. Filing of direct case and other
Information.

(a) Within the time specified in a
Conference Report and Order, each
party shall file the following information
with the Hearing Clerk-

(1) A list of all witnesses whose
testimony will be offered at that stage of
the hearing, together with a full
curriculum vitae in standard format for
each witness.

(2) Either the direct testimony of each
such witness in written form, or a
statement that the testimony concerns
matters of such particular fact that oral
presentation of direct testimony is
justified, together with a description of
that testimony and a statement that a
motion to permit oral direct testimony
will be made. The written direct
testimony of a witness may consist in
whole or in part of identification of
portions of the administrative record.

(3) All other documentary data and
information on which the party wishes
to rely.

(b) At the same time the material
described in paragraph (a) of this
section is filed with the Hearing Clerk,
each party shall make available to all
other parties (but shall not file with the
Hearing Clerk) all prior written
statements by the persons who have
been identified as witnesses, which
shall include articles, written statements
signed or adopted, and any recording or
transcription of any oral statement
made, if all of the following conditions
are met:

(1) The statement is available without
making request of the witness;

(2) The statement relates to the
subject matter of the witness' testimonyi
and

(3) The statement was either made
before the time the person agreed to
become a witness or has been made
publicly available by the witness.

(c) If any prior written statement
required to be made available under
paragraph (b) of this section has been
published in the public literature, a
party may comply with paragraph (b) of
this section with respect to that
statement by furnishing all other parties
with a full citation to the public
literature 'Which identifies where the
statement may be found.

§ 164.62 Ruling on direct case.
(a) The Presiding Officer, on motion,

shall strike any portion of a party's
direct case (other than material included
in the administrative record) or limit the
purpose for which it is received, to the
extent he finds that the evidence
presented is outside the scope of the
Hearing Order (or the Notice of Hearing
under § 164.33).

(b) Evidence not offered under
§ 164.61 may nevertheless be admitted
at any later stage of the hearing upon a
showing that it could not reasonably
have been made available, or its
relevance could not reasonably have
been foreseen, at an earlier stage.

(c) The standards set forth in
paragraph (a) of this section shall be
applied in all rulings on motions to
introduce evidence made throughout the
hearing,.

§ 164.63 Referral to the National Academy
of Sciences.

(a) Not less than 30 days after a
decision has been made to refer
questions of scientific fact to a
Committee of the National Academy of
Sciences, the Presiding Officer shall
formally refer these questions. The
Committee shall report in writing to the
Presiding Officer within 60 days after
such referral on these questions of
scientific fact and the report. its record
and any other matter transmitted as
provided for by the Administrator's
agreement with the National Academy
of Sciences shall be made public and
considered as part of the hearing record.

Note.-The Memorandum of
Underitanding between the Agency and the
Naliunal Academy of Sciences governing
such referrals is reproduced as Appendix A.

(b) At any time before the hearing
record is closed, a party may request by
motion that questions of scientific fact
not previously referred be referred, or
that questions previously referred be
amended or expanded. The Presiding
Officer, upon such motion or on his own
initiative, may refer such questions or
amendments if he finds that good cause
existed for the failure to request such
referral within the time specified in the
Scheduling Order and that the
substantive standards of § 164.54 have
been met.

§ 164.64 Time limits.
(a) The Presiding Officer may upon

motion or his own initiative extend the
target date for the issuance of the initial
decision specified in the Hearing Order
(or in the Conference Report and Order,
in the case of Section 6(b][2) hearings) to
any extent up to sixty days total. Such
motions may not be made ex parte.

(b) Extensions which, when
considered togetheq with prior
extensions granted, would extend by
more than sixty days the target date
sfecified in the Hearing Order (or in the
Conference Report and Order, in the
case of Section 6 (b](2) hearings) for
issuance of the initial decision may only
be granted by the Administrator. No
request for such an extension originating
with a party shall be considered by the
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Administrator unless made'by motion td
the Presiding Officer and unless the
Presiding Officer has recommendedit be
granted and has given supporting
reasons. Requests for such an extension
by the Presiding Officer on his awnx
initiative shall also give-supporting
reasons. All parties to the proceeding
shall have the right to file comments
with the Administrator on the proposed
extension. No hearing shall be delayed
while a request for extension of the time
for completing it is being considered.

§ 164.65 Evidence.
(a)(1) The administrative record shall

automatically be admitted in evidence.
All material filed or designated under
§ 164.61 or submitted at some later stage
in accordance with § 164.62 shall
automatically be admitted into evidence
unless an objection as to its
admissibility has been filed and
sustained under § 164.62.

(2) Any written evidence excluded by
the Presiding Officer as inadmissible
shall remain a part of the hearing
record, as an offer of proof, for purposes
of judicial review.

(b) Oral testimony, whether on direct
or on cross-examination, shall be
admissible as evidence unless a party
objects and the Presiding Officer
excludes it as inadmissible. The
Presiding Officer shall exclude oral
evidence as inadmissible only on the
following grounds: ,

(1] The oral evidence is irrelevant,
immaterial, incompetent or repetitive:

(2) The oral evidence is outside the
scope of further proceedings determined
by the Hearing Order (or the Notice of
Hearing under § 164.33); or'

(3) Other good cause exists for its
exclusion.

(c) An automatic exception to any
evidentiary ruling of the Presiding
Officer shall be entered on behalf of the
party(s) to whom the ruling is adverse.

(d)(1) Whenever oral evidence is
deemed inadmissible, the party offering
such evidence may make an offer of
proof, which shall be included in the
transcript, and which shall consist of a
brief statement describing the evidence
excluded and the purpose for which it is
offered.

(2) If the Administrator upon appeal
determines that the Presiding Officer
erred in excluding an itn of oral
evidence, and prejudice to a party
resulted, the hearing may be reopened to o
permit the taking of such evidence, or,
where appropriate, the, administrator
fiay evaluate the evidence and proceed
to a final decision.

(e) If questions have been submitted
under § 164.63 to a Committee of the
National Academy of Sciences, the

report of that Committee, other
materials that may be required by the
Administrator pursuant to the
Memorandum of Understanding
between the Agency and the National
Academy of Sciences, and a list of
witnesses and evidence relied on shall
be received into evidence and made a
part of the record of the hearing.
Objections to any such material shall go
to the evidentiary value of that material.

§ 164.66 Summary decision.
(a) Any party may, after

commencement of the hearing, submit a
motion with or without supporting ,
affidavits for a summary decision in its
favor with respect to any issue under
consideration. Any other party may
serve opposing affidavits or cross-move
for summary decision. The Presiding
Officer may, in his discretion, set the
matter for argument and call for the
submission of briefs.

(b) The Presiding Officer shall grant
iuch motion if the objections, requests
for hearing, other pleadings, affidavits,
and any material filed in connection
with the hearing, show that there is no
genuine issue as to any" material fact
and that a party is entitled to summary
decision. The order granting such motion
shall be filed with the Hearing Clerk and
served on all parties.

(c) affidavits shall set forth such facts
as would be admissible in evidence and
shall show affirmatively that the affiant
is competent to testify to the matters
stated therein. When a motion for
summary decision is made and
supported as provided in this section, a
party opposing the motion may not rest
upon mere allegations or denials or
general descriptions of position and
contentions. Its response, by affidavits
or as otherwise provided in this section,
niust set forth specific facts showing
that there is a genuine issue of material
fact for the hearing.

(dJ If it appears from the affidavits of
a party opppsing the motion that it
cannot, for sound reasons stated,
present by affidavit facts essential to

,justify its opposition, the Presiding
Officer may deny the motion for
summary decision or may order a"
continuance to permit affidavits or
additional evidence to be obtained or

,may make such order a's is just.
(e) If on motion under this section a

summary decision is not rendered upon
the whole case or for all the relief
requested, and development of
evidentiary facts is found necessary, the
Presiding Officer shall make an order
specifying the facts that appear without
substantial controversy and directing
further evidentiary proceedings. -The

facts so specified shall be deemed
established.

(f) Any party may obtain interlocutory
review by the Administrator of an order
of the Presiding Officer granting a
motion for summary decision within 10
days of service.

§ 164.67 Interlocutory appeal.
(a) Except as provided in paragraph

(b) of this section and in §164.11,
§164.43, §164.55 and §164.66, no decision
of the Presiding Officer shall be
reviewed by the Administrator prior to
review of the initial decision rendered
under §164.80.

(b) The Presiding Officer may certify
an order or ruling for interlocutory
appeal to the Administrator if he finds
that:

(1) The order or ruling involves an
important question of law or policy
about which there is substantial ground
for difference of opinion; and

(2) Either:
(i) An immediale appeal from the

order and ruling will materially advance
the ultimate termination of the
proceeding; or

(ii) Review after the final judgment Is
issued will be inadequate or ineffective.
The Presiding Officer shall Issue such a
certification upon a motion of a party
made within 10 days of the order or
ruling.

(c) If the Administrator determines
that certification under paragraph (b) of
this section was improvidently granted,
or takes no action within thirty days of
certification, the appeal shall be
automatically dismissed.

(d) Any order or ruling not certified
for interlocutory appdal by the Presiding
Officer shall be the subject of
interlocutory review by the
Administrator only when he determines,
upon motion of a party and in
exceptional circumstances, that delaying
review would be deleterious to vital
public or private interests.

(e) Except in extraordinary
circumstances, proceedings, shall not be
stayed pending an interlocutory appeal,
Any stay of more than 14 days must be
-approved by the Administrator.

(f) Ordinarily, any interlocutory
appeal will be decided on the basis of
the submissions made to the Presiding
Officer in connection with the motion
for certification, but the Administrator
in his discretion may allow further briefs
and oral argument.

§ 164.68 ' Briefs and argument.
(a) As soon as possible after the

completion of the taking of evidence, the
Presiding Officer shall announce a
schedule for the filing of briefs. Briefs
shiall include a statement of position on
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each issue, which shall be supported by
specific and complete citations to the
evidence, together with citations of
points of law relied upon. Briefs may
contain proposed findings of fact and
conclusions of law.

(b) The Presiding Officer may permit
the presentation of oral argument at his
discretion and in such manner as he
believes is both practicable and fair.

Record

§ 164.70 Availability of record.
The hearing record shall be available

to the public, provided, that information
which is a trade secret or otherwise
subject to the provisions of section 10 of
the Act shall not be disclosed to the
public except in accordance with
section 10 of the Act and the regulations
of the Agency implementing that
section.

§ 164.71 Correction of record.
After the close of the taking of

evidence, the Presiding Officer shall
allow witnesses, parties, and their
counsel up to 30 days (or up to 45 days
in unusual cases) in which to submit
written proposed corrections of the
transcript of any oral testimony taken at
the hearings. The Presiding Officer shall
thereafter allow witnesses, parties, and
their counsel 5 additional days to
comment upon any proposed correction
to the transcript as are necessary to
make it conform to the testimony.

Initial and Final Decisions

§ 164.80 Initial decision.
(a) Within the time specified in the

Hearing Order (or in the Conference
Report and Order, in the case of section
6b)(2) hearings), as it may have been
extended under § 164.64, the Presiding
Officer shall prepare an initial decision.
The initial decision shall contain:

(1) Findings of fact based on relevant.
material, and reliable evidence of
record;

(2] Conclusions of law;
(3) A full articulation of the reasons

for the findings and conclusions,
including a discussion of the significant
factual and legal contentions made by

- any party-, and
(4) An appropriate order supported by

substantial evidence of record and
based on the findings of fact and
conclusions of law.

(b) The initial decision shall be filed
with the Hearing Clerk and served on all
parties.

(c) The initial decision shall become
the decision of the Administrator by
operation of law unless a party timely
appeals under § 164.81 or unless the

Administrator on his own initiative files
a notice of review under § 154.81.

§ 164.81 Appeal from or review of Initial
decision.

(a) Any party may appeal an initial
decision to the Administrator by filing
exceptions to it with the Hearing Clerk
and serving them on the other parties.
Exceptions must be filed and served
within twenty days of the service of the
initial decision, unless that period is
extended by the administrator under
paragraph (d) of this section.

(b) Exceptions to the initial decision
shall contain specific statements of
alleged error in the findings of fact or
conclusions of law with specific
reference to those parts of the record on
which the exceptions are based. If oral
argument before the Administrator is
desired, it shall be specifically requested
in the exceptions.

(c) Any party may file a reply to any
exceptions filed under paragraph (a) of
this section. A reply shall be filed with
the Hearing Clerk and served on the
other parties within 10 days after the
period for filing exceptions has expired.
unless that period Is extended by the
Administrator under paragraph (d) of
this section.

(d) The Administrator may extend the
time for filing exceptions or replies to
exceptions for good cause shown.

(e) After the filing of exceptions and
replies, the Administrator shall
determine whether he wishes to hear
oral argument on the miatter. If the
Administrator decides to hear oral
argument, the parties shall be informed
of the date, time and place for such oral
argument, the amount of time to be
allowed each party, and the issues to be
addressed.

(f) Within 10 days after the time for
filing exceptions (including any
extensions) has expired, the
Administrator may file with the Hearing
clerk, and serve on the parties, a notice
that he will review the initial decision
on his own initiative. The Administrator
may invite the parties to file briefs or
present oral argument on the matter.
The time for filing briefs or presenting
oral argument shall be specified in the
notice of review or in a later notice.
§ 164.82 Decision by the Administrator on
appeal from or review of Initial decision.

(a) On appeal from or review of the
initial decision, the Administrator shall
have all the powers he would have in
making the initial decision. On his own
motion or the motion of any party, he
may remand the proceeding to the
Presiding Officer with specific directions
(e.g., to receive further evidence relating
to a particular Issue) where he

concludes that such action is necessary
for a proper decision in the matter.

(b) The scope of the issues on appeal
shall be the same as the scope of the
issues at the formal evidentiary public
hearing unless the Administrator
specifies otherwise.

(c) Within 90 days after filing of the
initial decision, the Administrator shall
issue his final decision based solely on
the record. This final decision shall meet
the requirements of § 164.80. The
Administrator in preparing his final
decision may consult with any Agency
employee other than a member of the
trial staff named under & 164.12 or a
subordinate of a trial staff member. The
AdministAtor may consult in this
manner any member of an advisory
panel named under section 164.55-

(d) The Administrator may adopt the
initial decision as the final decision, in
whole or in part.
(e) The final decision shall be filed

with the Hearing Clerk and served on all
parties.

§164.83 Reconsideration and stay of
action.

Following publication of notice of the
final decision, any party may petition
the Administrator for reconsideration of
part or all of such decision or for a stay
of such decision under 5 U.S.C. 705.

Judicial Review

* 164.90 Judicial review of final Agency
action.

(a) The following are final Agency
actions which are reviewable in a
United States Court of Appeals under
section 16(b) of the Act:

(1)Any final decision under § 164.82;
and

(2) Any final order under § 164.55[k)
Implementing the action proposed in a
Notice of Action following a denial of a
request for further proceedings.

(b] Before requesting an order from a
Court of Appeals for a stay of the
effectiveness of a final order under
1 164.82 or § 164.55k, any person
seeking judicial review shall first
request the Agency to stay such action
under 5 U.S.C. 705.
Subpart C-General Rules of Practices
for Expedted Hearings

I 164.100 NotflcaltIon.
(a) Except as provided in § 164.111

(relating to emergencies), whenever the
Administrator determines that action is
necessary to prevent an imminent
hazard during the time required for
cancellation or change in classification
proceedings, he shall notify the
registrant of his intent to suspend the
registration of the pesticide use at issue.
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(b) Such notice shall include:
(1) Findings relating to the existing of

an imminent hazard;
(2) Designation of an administrative

records for suspension on which the
findings in paragraph (b)(1) are based.
This record shall be automatically
entered into evidence at the expedited
hearing. The notice shall also specify the
location of the record, the hours it will.
be available for public inspection, and
the name and office telephone number
of the person in charge of it;

(3) Designation of an Agency trial
staff, and of persons available to assist

- the Administrator in making a final
decision, as specified in § 164.12;

(4) A time limit for completing any
such expedited hearing; and

(5) A statement either (i) designating
the person(s) to preside at any such
expedited hearing or else (ii) stating that
an Administrative Law Judge to be
named by the ChiefAdministrative Law
Judge will preside. Ih the latter case the
Administrator may also designate
Agency employees to sit with the
presiding Administrative Law Judge as a
panel.

(c) Any notice of intent to suspend,
shall either be personally served on the
registratant or be sent to the registrant
by registered or certified mail, return
receipt requested. A copy shall also be
filed with the Hearing Clerk.

§ 164.101 Request for expedited hearing.
(a) A registrant affected by a notice of

intent to suspend may obtain an
expedited hearing on the question of
whetheran immient hazard exists by
filing a request in writing or by telegram
with the Hearing Clerk. The request -
must be received by the Hearing Clerk
within five days of the registrant's
receipt of the notice of intent to suspend.

(b) At the time of filing a request for
,an expedited hearing, the registrant
shall also file a document setting forth
objections to the Administrator's notice
of intent to suspend. This document
shall conform to the requirements of
§. 164.20 to the maximum extent
possible.

§ 164.102 Intervention.
(a) Any interested person may move

to intervene at any time prior to the
commencement of the presentation of
evidence in an expedited hearing held
under this Subpart.C.

(b) Leave to intervene may be granted
only if the motion to intervene indicates
that the movant would introduce -
evidence pertinent to the issue of
whether an imminent hazard exists and
which would substantially assist the
resolution of that issue. A motion for
leave to intervene filed after the first

hearing conference shall also contain a
statement of good cause for failure to
file earlier. Such motions may be
granted only upon a finding that
extraordinary circumstances justify the
granting of the motion, and only upon
the condition that the intervenor shall
be bound by any rules or conditions for
the expedited hearing previously
specified or agreed upon by the parties
tothe expedited hearing.

(c) Any interested person who is
denied permission to intervene under
this section may file proposed findings
and conclusions under § 164.109. Any
person filing such documents under this
paragraph shall be considered a party to
the proceeding for all purposes of its
further review.

(d) When an "emergency order" is
issued under § 164.111, no person other
than the Agency trial staff and the
registrant shall participate in the
expedited hearing except that any
interested person may file proposed
findings and conclusions under
§ 164.109. Any person filing under this
paragraph shall be considered a party to
the proceeding for all purposes of its
further review.

§ 164.103 Time limits.
The time limit specified in the notice

of intent to suspend for completing any
expedited hearing under this Subpart C
may be extended only by the
Administrator upon the request. of the
Presiding Officer.

§ 164.104 Presiding Officer.
The Presiding Officer for a hearing

under this subpart shall either meet the
standards specified in § 164.40. or shall
be a general or special Agency
employee who is n6t part of the Agency
trial staff named under § 164.12. More
than one person having the
qualifications specified in the preceding
sentence may be named to sit as a panel
in expedited suspension hearings. In
such cases, one panel member shall be
designated as Presiding Officer for
purposes of these regulations. If an
Administrative Law Judge is included on
the panel, the Administrative Law Judge
shall be the Presiding Officer.

§ 164.105 Beginning of expedited hearing.
The expedited hearing shall begin

within 5 days after the filing with the
Hearing Clerk of the last request for a
hearing, by holding a hearing conference
under § 164.106. Unless the Agency's
trial staff and the registrant agree that it
shall be held at a later time, it shall be
held no later than 15 days after the
issuance of the notice of intent to
suspend. As soon as possible, the
Presiding Officer shall publish in the

Federal Register notice of such
expedited hearing,

§ 164.106 Hearing conferences.
(a) The Presiding Officer may hold

further hearing conferences in any case
in which an expedited hearing has been
granted under this Subpart C. Any
conference shall be scheduled by filing a
Pre-Conference Order with the Hearing
Clerk directing the parties or their
counsel to appear at a specified time
and place, and specifying the purpose of
the hearing conference and the matters
to be resolved at it. More than one such
hearing conference may be held.

(b) The Presiding Officer may conduct
a hearing conference for the following
purposes:

(1) To determine the extent to which
the documents submitted by registrants
or intervenors under § 164,101 and
§ 164.102 comply with the standards of
§ 164.20;

(2) To consider or rule on motions to
intervene under § 164,102;

(3) To consider or rule on motions for
oral direct testimony under § 164,107;

(4) To set a date by which all written
direct testimony shall be filed, or a
series of dates by which all written
direct testimony related to specific
designated stages of the expedited
hearing shall be filed;

(5) To consider or rule on motions to
strike or limit evidence as not within the
scope of the issues raised by the notice
of intent to suspend, or for other cause;

(6) To identify the most appropriate
techniques for the development, if
necessary, of additional evidence on
issues in controversy and the manner
and sequence in which they shall be
used;

(7) To set the time and place for
beginning the presentation of evidence
at the expedited hearing, and the
schedule for conducting it. The schedule
shall include the sequence in which
witnesses will be presented, and the
amount of time, if any, for oral cross-
examination of the witnesses. In passing
on requests for oral cross-examination,
the Presiding Officer shall consider
whether the matters at issue could be
more economically clarified in whole or
in part by the required submission of
additional direct evidence or by use of
written cross-examination. The schedule
shall also include a date by which the
receipt and examination of evidence
shall be concluded and intermediate
dates where appropriate;

(8) To take any other steps to narrow
or simplify the issues in controversy,
and to consider such other matters and
to take such other action as may aid in
the expeditious disposition of the
proceeding.

• III I i
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(c) All parties shall appear at any
hearing conference fully prepared to
discuss in detail and to resolve all
matters specified in the Pre-Conference
Order. All parties shall cooperate fully
at all stages of the proceeding to achieve
the objective of a fair, and expeditious
hearing, through advance preparation
for the hearing conference, including
communications between parties and
requests for information at the earliest
possible time. The failure of any party to
appear at a hearing conference or to
raise any matters that could reasonably
be anticipated and resolved at the
hearing conference shall not be
permitted to delay the progress of the
expedited hearing and shall constitute a
waiver of the rights of the party with
respect thereto, including all objections
to the agreements reached, actions
taken, or rulings issued by the Presiding
Officer with regard thereto.

(d) No transcript of any hearing
conference shall be made except to the
extent that a request therefor by one of
the parties is granted by the Presiding

" Officer or the Presiding Officer orders a
transcript to be made on his own
initiative. Any party whose request for a
transcript is requested shall bear the
cost of the taking of the transcript unless
otherwise ordered by the Presiding
Officer.

(e) The Presiding Officer may prepare
a written Conference Report and Order
reciting the actions taken at the hearing
conference and setting forth the
schedule for the expedited hearing. This
Conference Report and Order may
include a written statement of the areas
of factual agreement and disagreement
and of the methods and procedures to
be used in developing the evidence and
the respective duties of the parties in
connection therewith. Any such
Conference Report and Order shall be
consistent with the statement of issues
in the notice of intent to suspend issued
under 1164.100. Any such Conference
Report and Order shall control the
course of the proceeding except to the
extent it may be modified by the
Presiding Officer for good cause shown.

§ 164.107 Direct testimony.
(a) All direct testimony shall be

submitted in writing except to the extent
a motion for oral direct testimony has
been made and granted.

(b) Motions for oral direct testimony
shall be granted only upon a showing
that the testimony concerns matters of
such particular fact that oral
presentation of direct testimony is
justified.

(c) No later than the time the direct
testimony of a witness is filed (or no
later than three days before the

scheduled appearance of a witness, if a
motion to permit oral diect testimony
has been granted) the party presenting
that witness shall make available to all
other parties (but shall not file with the
Hearing Clerk):

(1) A full curriculum vitae for the
witness;

(2) All prior written statements by the
person who has been identified as a
witness, which shall include articles,
written statements signed or adopted,
and any recording or transcription of
any oral statement made, if all of the
following conditions are met:

(i) The statement is available without
making request of the witness;

(ii) The statement relates to the
subject matter of the witness" testimony-
and

(iii) The statement was either made
before the time the person agreed to
become a witness or has been made
publicly available by the witness.
%(d) If any prior written statement
required to be made available under
paragraph (c)(2) of this section has been
published in the public literature, a
party may comply with paragraph (c)(2)
of this section with respect to that
statement by furnishing all other parties
with a full citation to the public
literature which identifies where the
statement may be found.

§ 164.108 Avaiabilty of record.
The expedited hearing record shall be

available to the public, proyidei, that
information which is a trade secret or
otherwise subject to the provisions of
section 10 of the Act shall not be
disclosed to the public except in
accordance with section 10 of the Act
and the regulations of the agency
implementing that section.

§ 164.109 Recommended findings and
conclusions.

(a)(1) Within 4 days of the conclusion
of the presentation of evidence, the
parties may propose findings and
conclusions to the Presiding Officer.

(2) Within 8 days of the conclusion of
the presentation of evidence, the
Presiding Officer shall submit to the
parties his recommended findings and
conclusions and a statement of the
grounds on which they are based.

(3] Within 10 days of the conclusion of
the presentation of evidence, the
Presiding Officer shall submit to the
Administrator his recommended
findings and conclusions, together with
the hearing record specified in 1164.108.

(4) Within 12 days of the conclusion of
the presentation of evidence, the parties
shall submit to the Administrator their
objections to the Presiding Officer's
recommended findings and conclusions

accompanied by a written brief in
support thereoL

(b) All proposed and recommended
findings and conclusions under
paragraph (a) of this section shall
contain:

(1) Findings of fact based on relevant
material, and reliable evidence of
record;

(2) Conclusions of law;
(3] A full articulation of the reasons

for the findings and conclusions,
Including a discussion of the significant
factual and legal contentions made by
any party and

(4] An appropriate recommended
order supported by substantial evidence
of record and based on the findings of
fact and conclusions of law.

(c) The recommended find ngs and
conclusions shall be filed with the
Hearing Clerk and served on all parties.

1164.110 Final decison and order of
suspensiom

(a) Within 7 days of receipt of the
record and of the Presiding Officer's
recommended findings and conclusions,
the Administrator shall issue a final
decision and order. In making his
decision, the Administrator shall have
all the powers he would have in maing
the initial decision. On his own motion
or the motion of any party, he may
remand the proceeding to the Presiding
Officer with specific directions (e.g., to
receive further evidence relating to a
particular issue] when he concludes that
such action is necessary for a proper
decision in the matter.

(b) The scope of the issues before the
Administrator shall be the same as the
scope of the issues at the expedited
hearing.

(c) The Administrator's decision and
order shall conform to the requirements
of § 164.10D(b). The Administrator may
adopt the recommended findings and
conclusions as the final decision and
order, in whole or in part.

(d) The final decision and order shall
be filed with the Hearing Clerk and
served on all parties.

(e) Prior to, or together with. the
issuance of an order of suspension, the
Administrator shall initiate cancellation
proceedings by Issuing a notice of intent
to cancel the registration or change the
classification of the pesticide use(s) at
issue, or by issuing a notice ofsection
6(b)(2) hearing with respect to the
pesticide use(s) at issue.

§164.111 Emergencyorder.
(a) Whenever the Administrator

determines that an emergency exists
that does not permit him to hold an
expedited hearing before suspension, he
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may issue a suspension order in
advance of notification to the registrant

(b) The Administrator shall
Immediately notify the registrant of the
suspension order. The registrant may
then request an expedited hearing in
accordance with § 164.101, but the
suspension order shall remain in effect
during the expedited hearing.

§164.112 Applicability of other sections.

The provisions of Subparts A and B
(except § 164.8 and the provisions
relating to referral of questions of -
scientific fact to a committee of the
National Academy of Sciences) shall
apply to proceedings under this Subpart
C except where their application would
be clearly inappropriate. § 164.71 shall
apply except that two days, not thirty
days, shall be allowed for the
submission of proposed corrections.

Subpart E-implementation of Final
Cancellations and Suspensions;
Disposition of Existing Stocks of
Cancelled Pesticides

§ 164.140 Notification of cancellation.

(a) When a cancellation action
becomes final by operation of law under
Section 6(b) of the Act, or at the
conclusion of a hearing under this Part,
the Administrator shall publish in the
Federal Register and send to each
registrant of an affected pesticide
product a Notification of Cancellation.

(b) The Notification of Cancellation
shall include the following:

(1) With respect to each affected
registered pesticide use, a description of
the action which has become final.

(2) Where applicable, instructions on
how to bring pbsticide products into
compliance with the cancellation action
including, for example, instructions on
implementation of required changes in
labeling, packaging or other terms and
conditions of registration.

(3) Notification of the conditions
under which existing stocks of pesticide
products which are not in compliance
with the final cancellation action can be
distributed, sold or otherwise moved in
commerce, and/or used.

(4) Notification that registrants or
other interested persons may petition
the Administrator under this Subpart to
modify his'determination concerning
distribution, sale or other movement in
commerce, and/or use of existing stocks
of pesticide products which are not in
compliance with the final cancellation
action, and instructions concerning the
content and filing of such petitions.

(5) Where applicable, instructions for
the disposal of existing stocks of
pesticide products which are not in

compliance with the final cancellation
action.

§ 164.141 Petitions concerning existing
stocks of pesticides subject to final
cancellation actions.

(a) Registrants or other interested
persons may petition the Administrator
to modify-his determination concerning
the distribution,'sale or other movement
in commerce, and/or the use of existing
stocks of pesticide products which are
not in compliance with final
cancellation actions under this Part.

(b) Petitions under this section shall
contain the information required by and
shall be filed in accordance with the
instructions contained in the
Notification of Cancellation under
§ 164.140.

(c) The Administrator shall by order
promulgate a regulation disposing of a
petition appropriately under Section.
.6(a)(1)'of the Act, after having complied
with the requirements of Section 25 of
the Act and 5 U.S:C. 553.

§ 164.142 Notification of suspension.
(a) When a suspension action

becomes final by operation of law under
Section 6(c) of the Act, or at the
conclusion of a hearing under this Part,
the Admiiistrator shall publish in the
Federal Register and send to each
registrant of an affected pesticide
product a Notification of Suspension.

(b) The Notification of Suspension
shall include the following:

(1) With respect to each affected
registered pesticide use, a description of
the action which has become final.

(2) Where applicable, instructions on
how to bring pesticide products into
compliance with the suspension action
including, for example, instructions on
implementation of required changes in
labeling, packaging or other terms and
conditions of registration.

(3) Notification whether and under
what conditions existing stocks of
pesticide products which are not in
compliance with the final suspension
action can be distributed, sold orotherwise moved in commerce, and/or
used.

Appendix A-Memorandum of
Understanding

The Administrator of the Environmental
Protection Agency, on behalf of EPA, and the
President of the National Academy of
Sciences, on behalf of NAS, hereby enter into
the following agreement regarding studies to
be conducted by the Academy under contract
between EPA and NAS.

1. The NAS in preparing any report called
for by a contract between EPA and NAS
which incorporates this memorandum by
reference shall, in a'cordance with its
established procedures as currently specified

in Chapter 6 of the NAS document entitled
"Nominations and Appointments to
Assemblies and Commissions, Divisions,
Offices and Boards, Committees and Sub-
units of the National Research Council"
dated October 1975, conduct a review for
potential sources of bias of the members of
any of its committees engaged In preparing
such report, A record of this bias review shall
be kept consisting at a minimum of the
curriculum vitae of each member of the
committee, the form "On Potential Sources of
Bias" (as set forth in Appendix 3 to the above
document) filed by each member of the
conuihittee, and a verbatim transcript or
recording of the committee discussions of
potential sources of bias required under
Chapter 6 above, On request by the
Administrator of EPA for information
concerning possible bias or conflict of
interest of a particular committee member (or
members) described above, the NAS shall
make available to the Administrator the
record of the bias review for that commltteO
member (or members). Such information
provided to the Administrator of EPA by the
NAS shall be treated by EPA as private
information to be held in confidence and
shall not be disclosed outside EPA except as
authorized by the Administrator of EPA for
good cause shown and with the consent of
the committee member (or members)
concerned. The NAS shall notify the EPA of
any changes in the Academy's bias review
procedures.

2. No later than 15 days after the release of
any final report called for by a contract
between EPA and NAS which incorporates
this memorandum by reference, the NAS
shall make available to'the public and to EPA
the record of its committee deliberations
concerning that report to the extent provided
in the document entitled Policy on Public
Access to Information Concerning Studies
Conducted Under the Auspices of the
National Academy of Sciences," adopted by
the National Academy of Sciences, April 20,
1975.

3. The NAS shall also undertake to ensure
that one or more members of a committee
engaged in the preparation of a report
referred to in paragraph 2 above will for a
reasonable time make themselves available
upon request at any EPA regulatory
proceedings or Congressional hearings to
which the report may be relevant to answer'
questions about the report and its rbcord. The
contract between EPA and NAS shall provide
for reimbursement of staff, travel, and related
expenses incurred by NAS for the purpose of
such appearances.
P. Handler,
President, NationalAcademy of Sciences.

Douglas Costle,
Administrator, EnvironmentalProtectioa
Agency.
[FR Doe. 80-23812 Filed 8--0. 8.A45 ami
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51, 52, and 124

[FRL 1538-2]

Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans; Approval and
Promulgation of Implementation Plans

AGENCY: Environmental Protection
Agency.
ACTION: Final rules.

SUMMARY: In response to the decision of
the U.S. Court of Appeals for the D.C.
Circuit in Alabama Power Company v.
Costle, EPA is today amending its
regulations for the prevention of
significant deterioration of air quality,
40 CFR 51.24, 52.21. Today's
amendments also include regulatory
changes affecting new source review in
nonattainment areas, including
restrictions on major source growth (40
CFR 52.24) and requirements under
EPA's Emission Offset Interpretative
Ruling (40 CFR Part 51, Appendix S) and
Sectiori 173 of the Clean Air Act [40 CFR
51.18 0)).
DATES: The regulatory amendments
announced here come into effect on
August 7,1980. State Implementation
Plan revisions meeting today's
regulatory changes are to be submitted
to EPA within nine months after this
publication.
FOR FURTHER INFORMATION CONTACT.
James B. Weigold, Standards
Implementation Branch (ID-15), Office
of Air Quality Planning and Standards,
Research Triangle Park, N.C. 27711, 919/
541-5292.
SUPPLEMENTARY INFORMATION: The
contents of today's preamble are listed
in the following outline. A section
entitled Summary of PSD Program has
been added to provide a concise
narrative overview of this program.

Outline
I. Summary of PSD Program

A. PSD Allows Industrial Growth Within
Specific Air Qualtiy goals

B. Who is Subject to the PreventioA of
Significant Deterioration Regulations?

C. What Must a Source or Modification Do
to Obtain a PSD Permit?

II. Background -

IL Highlights
IV. Transition

A. Part 52 PSD Regulations
B. Part 51 PSD Regulations
C. Offset Ruling
D. Part 51 Nonattainment Regulations
E. Construction Moratorium
F. Pending SIP Revisions
G. Effective Date of Nonattainment

Provisions

H. Miscellaneous
V. Potential To Emit

A. Control Equipment
B. Continuous Operation
C. Additional Guidance

VI. Fifty-Ton Exemption
-VII. Fugitive Emissions
VIII. Fugitive Dust Exemption.
IX. Source

A. Proposed Definitions of "Source"
B. PSD: Comments on Proposal and. Responses
C. Nonattainment: Comments on Proposal

and Responses
X.Modification

A. Final Definition-of "Major Modification"
B. No Net Increase
C. Pollutant Applicability
D. Netting of Actual Emissions
E. Contemporaneous Increases and

Decreases
F. Otherwise Creditable Increases and

Decreases
G. The Extent to Which Increases and and

Decreases are Creditable
H. Accumulation
I. Restrictions on Construction
J. Reconstruction
K. Exclusions
L. Example of flow The Definitions Work

XI. De Minimis Exemptions
XII. Geographic and Pollutant Applicability

A. Background
B. PSD Applicability
C. Nonattainment Applicability
D. Case Examples,
E. Interstate Pollution
F. Geographic Applicability for VOC

Sources
G. Response to Comments

XIII. Baseline Concentration, Baseline Area,
and Baseline Date

A. Baseline Concentration
B. Baseline Area
C. Baseline Date
D. Pollutant-Specific Baseline

XIV. Increment Consumption '
A. Rationale for Use of Actual Emissions
B. Exclusions from Increment Consumption
C. Increment Expansion due to Emissions
Reductions

D. Gulf Coast Problem
E. Potential Increment Violations

XV. Best Available Control Technology
XVI. Ambient Monitoring
XVII. Notification
XVIII. PSD SIP Revisions

A. Equivalent State Programs
B. Baseline Area
C. State Monitoring Exemption

XIX. Additional Issues
A. InnoVative Control Technology
B. NIodified Permits
C. Nonprofit Institutions
D. Portable Facilities
E. Secondary Emissions
F. Baseline for Calculating Offsets under

Section 173(1)(A) \
G. Economic Impact Assessment
H. Consolidated Permit Regulations

L Summary of PSD Program

The purpose of this summary is to
help those people who are unfamiliar
with the PSD program gain an
understanding of it. Because this

summary seeks to condense the basic
PSD rules, it may not precisely reflect
the amendments announced in this
notice. Should there be any apparent
inconsistency between the summary and
the remainder of the preamble and the
regulations, the remaining preamble and
the. regulations shall govern.

A. PSD Allows Industrial Growth
Within Specific Air Quality Goals

The basic goals of the prevention of
significant air quality deterioration
(PSD) regulations are (1) to ensure that
economic growth will occur in harmony
with the preservation of existing clean
air resources to prevent the
development of any new nonattainment
problems; (2) to protect the public health
and welfare from any adverse effect
which might occur even at air pollution
levels better than the national ambient
air quality standards; and (3) to
preserve, protect, and enhance the air
quality in areas of special natural
recreational, scenic, or historic value,
such as ifational parks and wilderness
areas.

States are required to develop SIP
revisions for PSD pursuant to
regulations published today. See 40 CFR
51.24, "Requirements for Preparation,
Adoption and Submittal of
Implementation Plans." If EPA approves
the proposed PSD plan, the state can
then implement its own program, In the
absence of an approved state PSD plan,
another portion of today's regulations
will govern PSD review. See 40 CFR
52.21, "Approval and Promulgation of
Implementation Plans." EPA will
implement this regulation Itself if the
state does not submit an approvable
PSD program of its own.

States can Identify in their SIPs the
local land use goals for each clean area
through a system of area classifications.
A "clean" area is one whose air quality
is better than that required by the
National Ambient Air Quality
Standards. Each classification differs in
the amount of growth it will permit
before significant air quality
deterioration would be deemed to occur.
Significant deterioration Is said to occur
when the amount of new pollution
would exceed the applicable maximum
allowable increase ("increment"), the
amount of which varies with the
classification of the area. The reference
point for determining air quality
deterioration in an area is the baseline
concentration, which is essentially the
ambient concentration existing at the
time of the first PSD permit application
submittal affecting that area. To date,
only PSD increments for sulfur dioxide
and particulate matter have been
established. Increments or alternatives
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to increments are currently under
investigation for the other criteria
pollutants.

There are three types of area
classifications. Class I areas have the
smallest increments and thus allow only
a small degree of air quality
deterioration, while Class II areas can
accommodate normal well-managed
industrial growth. Class III designations
have the largest increments and are
appropriate for areas desiring a larger
amount of development. In no case
would the air quality of an area be
allowed to deteriorate beyond the
National Ambient Air Quality
Standards. Except for certain wilderness
areas and national parks, which are
mandatory Class I areas, all clean areas
of the country were initially designated
as Class II. Flexibility exists under the
Act to adjust most of these designations,
except for those mandated by Congress.

The principal mechanism within the
SIP to implement the objectives of the
PSD program is the preconstruction
review process. These provisions
require that new major stationary
sources and major modifications are
carefully reviewed prior to construction
to ensure compliance with the National
Ambient Air Quality Standards, the
applicable PSD air quality increments,
and the requirements to apply the best
available control technology on the
project's pollutant emissions. In
addition, proposed SIP relaxations
which would limit further use of
increment must be reviewed for their
anticipated impact and not be approved
if the applicable increment would be
violated. The SIP must also contain PSD
provisions for periodically reviewing all
emissions increases, including those
which occur outside the SIP revision and
the new source review (NSR) process,
and for restoring clean air when such
increases cause violations of the
applicable PSD increment. This
corrective action may require additional
controls on existing emissions sources
which contribute to the problem.

B. Who is Subject to the Prevention of
Significant Deterioration Regulations?

The requirements of today's PSD
regulations apply to major stationary
sources and major modifications which
meet certain criteria concerning the
geographic location, type of pollutants to
be emitted, and timing of proposed
construction. No source or modification
subject to today's rules may be-
constructed without a permit which
states that the stationary source or
modification would meet all applicable
PSD requirements. This section
summarizes how PSD review as

modified in response to Alabama Power
will apply.

The primary criterion in determining
PSD applicability is whether the
proposed project is sufficiently large (in
terms of its emissions) to be a major
stationary source or major modification,
Source size, for applicability purposes,
is defined in terms of "potential to
emit." "Potential to emit" means the
capability at maximum design capacity
to emit a pollutant after the application
of all required air pollution control
equipment and after taking into account
all federally enforceable requirements
restricting the type or amount of source
operation. A "major stationary source"
is any source type belonging to a list of
28 source categories which emits or has
the potential to emit 100 tons per year or
more of any pollutant subject to
regulation under the Act, or any other
source type which emits or has the
potential to emit such pollutants in
amounts equal to or greater than 250
tons per year. A stationary source
generally includes all pollutant-emitting
activities which belong to the same
industrial grouping, are located on
contiguous or adjacent properties, and
are under common control. Pollutant
activities which belong to the same
major group as defined in a standard
industrial classification scheme
developed by the Office of Management
and Budget are considered part of the
same industrial grouping. [See
SOURCE).

A "major modification" is generally a
physical change in or a change in the
method of operatiod'of a major
stationary source which would result in
a significant net emissions increase in
the emissions of any regulated pollutant.
In determining if a proposed increase
would cause a significant net increase to
occur, several detailed calculations must
be performed. First, the source owner
must quantify the amount of the
proposed emissions increase. This
amount will generally be the potential to
emit of the new or modified unit.
Second, the owner must document and
quantify all emissions increases and
decreases that have occurred or will
occur contemporaneously (generally
within the past five years) and have not
been evaluated as part of a PSD review.
The value of each contemporaneous
decrease and increase is generally
determined by subtracting the old level
of actual emissions from the new or
revised one. Third, the proposed
emissions changes and the unreviewed
contemporaneous changes must then be
totalled. Finally, if there Is a resultant
net emissions increase that is larger
than certain values specified in the

regulations. the modification is major
and subject to PSD review.

Certain changes are exempted from
the definition of major modification.
These include: (1) routine maintenance,
rEpair, and replacement; (2) use of an
alternative fuel or raw material by
revision of an order under sections (2)(a)
and (b] of the Energy Supply and
Environmental Coordination Act of 1974
(or any superseding legislation); (3) use
of an alternative fuel by reason of an
order or rule under section 125 of the
Clean Air Act; (4) use of an alternative
fuel at a steam generating unit to the
extent it is generated from municipal
solid waste; (5) use of an alternative fuel
which the source is capable of
accommodating- and (6) an increase in
the hours of operation, or the production
rate. The last two exemptions can be
used ony if the corresponding change is
not prohibited by certain permit
conditions established after January 6,
1975.

If a source or modification thus
qualifies as major, its prospective
location or existing location must also
qualify as a PSD area, in order for PSD
review to apply. A PSD area is one
formally designated by the state as"attainment" or "unclassifiable" for any
pollutant for which a national ambient
air quality standard exists. This
geographic applicability test does not
take Into account what new pollutant
emissions caused the construction to be
major. It looks simply at whether the
source Is major for any pollutant and
will be located in a PSD area.

Once a source applicant has
determined that proposed construction
falls under PSD based on the above size
and location tests, it must then assess
whether the pollutants the project would
emit are or are subject to PSD. If a new
major stationary source emits pollutants
for which the area it locates in is
designated nonattainment then the
source is exempt from PSD review for
those pollutants. These sources must.
however, meet the applicable
requirements of NSR for each
nonattainment pollutant. Similarly, if a
major modification to be constructed in
a PSD area involves changes only for
nonattainment pollutants then the
source is not subject to PSD. These
modifications must meet the appropriate
nonattainment NSR under the SIP for
the pollutant. Once the question of NSR
jurisdiction is resolved, then the PSD
review applies to all sigificant
emissions increases of regulated air
pollutants. Specific numerical cutoffs
which define what emissions increases
are "significant" have been spelled out
in the regulations. These pollutant-
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specific cutoffs'can exempt i source
from PSD review for a particular
pollutant, except where the proposed
construction would adversely impact a
Class I area.-

If a proposed source or modification
would be subject to PSD review based
on size, location, and pollutants emitted,
then its construction schedule must meet
certain tests before the PSD rules
prdmulgated today would apply. All
major construction otherwise qualifying
for PSD review would not need a PSD
permit under these regulations if the
proposed construction: (1) was subject
to the old PSD rules, has submitted a
complete application under these rules
before today, and was 6r is
subsequently approved to construct
based on this application; or (2) was not
subject to the old PSD rules, has
receivedall federal, state, and local air
permits needed before today and
commences construction in a continuous
fashion at the proposed site within a
reasonable time.

Finally, the PSD regulations contain
some specific exceptions for some forms
of source construction. The
requirements of today's regulations do
not apply to any major stationary source
or major modification that is. (1) a
nonprofit health or educational
institution (only if such exemption is
requested by the governor]; or (21 a
portable source which has already
received a PSD permit and proposes
relocation.

C. What Must A Source or Modification
Do To Obtain A PSD Permit?

1. It must apply the best available
control technology.

Any major stationary source or major
modification subject to PSD must
conduct an analysis to ensure
application of best available control
technology (BACT). During each
analysis, which will be done on a case-
by-case basis, the reviewing authority -
will evaluate the energy, environmental,
economic and other costs associated
with each alternative technology, and
the benefit of reduced emissions that the
technology would bring. The reviewing
authority will then specify an emissions
limitation for the source that reflects the
maximum degree of reductioft
achievable for each pollutant regulated
under the Act. In no event can a:
technology be recommended which
would not meet any applicable standard
of performance under 40 CFR Parts 60
and 61.

In addition, if the reviewing authority
determines that there is no economically
reasonable or technologically feasible
way to accurately measure the
emissions, and hence to impose an

enforceable emissions standard, it may
require the source to use source design,
alternative equipment, work practices or
operational standards to reduce
emissions of the pollutant to the
maximum extent. For example, if an
immense pile of uncovered coal emits
coal dust into the atmosphere, it woud
make little sense to impose an emission,
standard, since measuring the amount of
coal dust rising off the pile is nearly,
impossible. A much more direct
approach to controlling emissions is, for
example, requiring the owner to wet the
coal pile' daily. This type of standard or
practice will be equivalent to an
emissions limitation for purposes of the
BACT requirement.

'2. It must conduct an ambient air
quality analysis.

Each PSD source or modification must
perform anair quality analysis to
demonstrate that its new pollutant
emissions would not violate eithei the
applicable NAAQS or the applicable
PSD increment. This analysis ensures
that the existing air quality is better
than that reguired by national standards
and that baseline air quality will not be
degraded beyond the applicable PSD
increment.

Each proposed major construction
project suBject to PSD must first assess
the existing air quality for each
regulated air pollutant that it emits in
the affected area. This analysis
requirement does not apply to pollutants
for which the new emissions proposed
by the applicant would cause
insignificant ambient impacts. Today's
PSD regulations definepollutant-specific
impacts that are typically considered
inconsequential and that can be
exempted from analysis, unless existing
air quality is poor or adverse impacts to
a Class I area are in question. For
pollutants for which a NAAQS exists,
the applicant must provide ambient
monitoring data that represent air
quality levels in the year's period
preceding the PSD application. Where
no existing data are judged
representative or adequate, then the
source applicant must conduct its own
monitoring program. This is often the
case where the applicant will be
establishing the baseline concentration
for the affected area. Typically air
quality dispersion modeling is used by
applicants to support or extend the
assessment made with gathered
monitoring data. For pollutants for
which there is no NAAQS, the required*
analysis will normally be based on
dispersion modeling alone.

Source applicants who are subject to
the ambient analysis requirement for
sulfur dioxide or particulate matter must
also perform an analysis to compute

how much of the PSD increment remains
available to them. In general the amount
of increment that is available depends
on certain changes in actual emission.
First, actual emissions changes
occurring after January 6, 1975 which are'
associated with physical changes or
changes in the method of operation at a
major stationary source can affect the
available increment. Accordingly,
cleanup adds to the available growth
margin while new emissions diminish It,
Second, all changes in emissions,
including those from minor sources and
other types of changes at major sources,
affect the available increment provided
they occur after the baseline date. The
baseline date is essentially the time that
the first PSD application affecting the
area is filed.

Once the question of how much
increment remains is resolved; then the
applicant must demonstrate that his
proposed new emissions would not
exceed the remaining PSD increment.
Where a proposed project would cause
a new violation of the increment or
contribute to an existing violation, It
cannot be approved. Existing violations
must be entirely-corrected before PSD
sources which affect the area can be
approved.

3. It must analyze impacts to soils,
vegetation, and visibility.

An applicant is required to analyze
whether its proposed emissions
increases would Impair visibility, or
impact on soils or vegetation. Not only
must the applicant look at the direct
effect of source emissions on these
resources, but it also must consider the
impacts from general commercial,
residential, industrial and other growth
associated with the proposed source or
modification. The results of this analysis
may be used to determine if the project
would have an adverse impact on a
Class I area.

4. It must not adversely impact a
Class I area.

If the reviewing authority receives a
PSD permit application for a source that
could impact a Class I area, It will
immediately notify the Federal Land
Manager and the federal official charged
with direct responsibility for managing
these lands. These officials are
responsible for protecting the air
quality-related values in Class I areas
and for consulting with the reviewing
authority to determine whether any
proposed construction will adversely
affect such values. If the Federal Land
Manager demonstrates that emissions
from a proposed source or modification
would impair air quality-related values,
even though the emissions levels would
not cause a violation of the allowable
air quality increment, the Federal Land
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Manager may recommend that the
reviewing authority deny the permit.

5. Its application must undergo
adequate public participation.

The regulations solicit and encourage
participation by the general public,
industry, and other affected persons
impacted by the proposed major source
or major modification. Specific public
notice requirements and a public
comment period are required before the
PSD review agency takes final action on
a PSD application. The public notice
must indicate whether the reviewing
authority proposed permit approval,
denial, or conditional approval of a
proposed major source or major
modification. Consideration is given to
all comments received provided they are
relevant to the scope of the review.
Where requested, or at its own
discretion, the reviewing authority may
conduct a public hearing to help clarify
the issues and obtain additional
information to assist in making a final
permit decision.

6. It must start construction on time.
The source owner, once receiving a

PSD permit, must start construction
within a reasonable period of time
(typically within 18 months of approval)
and must stay on a continuous
construction schedule. Normally, long
delays will invalidate the permit.

H. Background
On August 7,1977, the President

signed the Clean Air Act Amendments
of 1977 (1977 Amendments) into law.
Those amendments established, in the
form of Part C of Title I of the Clean Air
Act (CAA], a set of requirements for the
prevention of significant deterioration
(PSD) of air quality in %lean air" areas.
Sections 160-69,42 U.S.C. 7470-79. The
requirements for preconstruction review
of new stationary sources and
modifications in Part C follow the
outline of the PSD regulations that EPA
promulgated in 1974, but are more
elaborate and in many ways more
stringent. Part C also requires that each
state implementation plan (SIP) contain
the new PSD requirements.

In response to Part C, EPA
promulgated two sets of PSD regulations
on June 19, 1978. One set specified the
minimum requirements that a PSD SIP
revision would have to contain in order
to warrant EPA approval. See 43 FR
26380 (codified at 40 CFR 51.24 (1979))
(hereinafter, the "1978 Part 51
regulations") The other set
comprehensively amended the 1974 PSD
regulations, incorporating into them the
new Part C requirements. 43 FR 26388
(codified at 40 CFR 52.21 (1979))
(hereinafter, the -1978 Part 52
regulations"). EPA intended that, until it

had approved a PSD SIP revision for a
state, the permitting of new sources and
modifications for PSD purposes would
continue under the 1978 Part 52
regulations.

On June 18,1979, the United States
Court of Appeals for the District of
Columbia Circuit issued a decision that
upheld some of the substantive
provisions of both the 1978 Part 51 and
Part 52 regulations and overturned
others. Alabama Power Company v.
Castle, 13 ERC 1225. In its opinion, the
court merely summarized its holdings,
but promised to issue supplemental
opinions after it had considered any
petitions for reconsideration. In an order
that accompanied the summary opinion.
the court stayed the effect of its decision
until it had issued the supplemental
opinion. The purpose of that procedure,
the court explained, was "to enable EPA
to proceed as soon as possible to
commence rulemaking or other
proceedings necessary to promulgate
those revisions in the PSD regulations
required by [the court's] rulings
Id. at 1227.

By a notice that appeared in the
Federal Register for September 5,1979.
EPA began the process the court had in
mind. 44 FR 51924. There EPA proposed
various amendments to the PSD
regulations that were to replace the
provisions the court had held Invalid, for
instance, the definitions of "source,"
"modification," and "potential to emit."
EPA also proposed amendments that
were to add entirely new provisions to
supplement the replacement provisions,
for instance, the de minimis exemptions.

Prior to September, EPA had issued,
also in response to the 1977
Amendments, various regulations and
guidelines relating to the construction of
new sources and modifications in and
near "nonattainment" areas. In January
1979, the Agency revised its Emission
Offset Interpretative Ruling ("Offset
Ruling"), which now appears at 40 CFR
Part 51, Appendix S [1979). Then, in
April 1979, EPA issued a guideline
entitled "General Preamble for Proposed
Rulemaking on Approval of Plan
Revisions for Nonattainmeut Areas." 44
FR 20372.' Finally, in July 1979, EPA
issued an interpretative rule concerning
certain statutory restrictions on new
construction in nonattainment areas. 44
FR 38471 ("construction moratorium").z
EPA also asked for comment on certain

IFor supplements to the General Preamble. See 44
FR 3883 (July 2. 1979): 44 FR 0371 (August 28.
1979); 44 FR 519-4. 519Z-29 (September 5, 1 M5 44
FR 53761 (September 17.199); and 44 FR Ml-
(November 23, 19n).

'For a fuller description of those norattainment
regulations and gudelines. See 44 FR 51925 and 45
FR 31304-05.

issues concerning new construction in
such areas. 44 FR 38583.

In the September Federal Register
notice, EPA also proposed various
changes to those nonattainment
regulations and guidelines. The purpose
of those changes generally was to
conform those regulations and
guidelines to the decisions inAlabama
Power concerning the statutory terms
"source," "modification," and "potential
to emit"

On September 18,1979, EPA
announced that it would hold public
hearings on the September proposal on
October 15 and 16 in Washington, D.C.,
and on October 18 and 19 in San
Francisco. See 44 FR 54069. At the same
time, the Agency set November 18 as the
deadline for submitting information
rebutting or supplementing any
presentation at the hearings.
Subsequently, EPA held the public
hearings as scheduled.

On October 4,1979, EPA announced
various corrections to technical errors in
the September proposal. 44 FR 57107. At
the same time, it extended the period for
submitting written comments until
November 5.1979. It added that it would
hold the rulemaking docket open until
November 18,1979, not only for
information rebutting or supplementing
any presentation at the hearings, but
also for information rebutting or
supplementing any written comment.

On November 9,1979, EPA announced
that it had recently released for public
comment a draft of a revision of the
Ambient Monitoring Guidene for
PrevenLtion of Significant Deteriorafion
(PSD) (OAQPS 1.2-096), which the
Agency had originally published in May
1978. 44 FR 65084. EPA also announced
that it would accept any written
comments on the draft until December
10.1979.

On December 14,1979, the Court of
Appeals handed down its final opinion
in Alabama Power. 13 ERC 1993.
Subsequently, in order to avoid the
uncertainty and confusion that would
occur in PSD permitting ff the final
opinion came into effect before EPA
completed the rulemaking, EPA and
many of the other parties to the
litigation petitioned the court to keep the
final opinion from coming into effect
until June 2,1980. On March 14,1980, the
court granted the request.

On May 30,1980. EPA and other
parties to the litigation again petitioned
the court, requesting a further extension
of time until July 18, 1980. The court
granted an extension, to July 28, on June
23,1980.

On January 30,1980. EPA announced
that it would reopen the rulemaking
docket for the receipt of written
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comments on various aspects of the
rulemaking, including the final opinion
of the court, certain issues that the
Agency described in the notice, the
redraft of the monitoring guidelines, andvarious meetings between EPA and

others. 45 FR 6802.
On February 5, 1980, EPA issued a

stay of the 1978 Part 52 PSD regulations
as to certain sources and modifications.
45 FR 7800. The stay was effective as of
January 30, 1980. Its purpose was "to
relieve from the permitting requirements
of the 1978 PSD regulations roughly
those sources and modifications that
would not be subject to the permitting
requirements of valid replacement
regulations that would comport with the
Alabama Power opinion." Id.

On May 13, 1980, EPA promulgated a
stay of the Offset Ruling and the
construction moratorium that is similar
to the PSD stay. See 45 FR 31304. On the
same day, EPA promnlgated certain
amendments to the Offset Ruling, the
regulations relating to new source
review at 40 CFR 51.18, and the
construction moratorium. Those
amendments established the geographic
applicability of the various
nonattainment requirements relating to
the construction of new sources and
modifications. 44 FR 31307. Those
amendments embody EPA's responses
to many 6f the comments on the
September proposal.

Finally, on May 19, 1980, EPA
promulgated regulations aimed at
consolidating and unifying various -
permit requirements and procedures. 45
FR 33290. Those new regulations contain
provisions which will govern the
processing of applications for permits
under the new Part 52 PSD regulations.

During the course of the rulemaking
that EPA began in September, it
received approximately 375 written
comments. The discussion that follows.
summarizes the -proposals, the
comments on them, EPA's responses,
and the final provisions.
Il. Highlights

Several significant changes from the
September 5, 1979 proposal have
occurred. These changes include the
addition of certain provisions not
addressed by the September 5,1979
proposal but which are necessary under
the Act. Several regulatory provisions
which are unchanged in substance by
today's notice have also been reprinted
to clarify the effects of any revised
paragraph numbering.

A. Transition: The proposed transition
scheme for phasing in the additional
monitoring requirements has been
expanded to require no n~w monitoring
requirements for PSD applications *

submitted and complete within 10
months of the promulgation date. In
addition, today's rules allow less than a
full year of monitoring data to be
included with PSD applications filed
after the above times but before 18
months after the promulgation date. PSD
applications filed later than 18 months
from the date of promulgation will be
subject to the full new monitoring
requirements.

B. Potential To Emit: Potential to emit
is the maximum design capacity of the
source, except as constrained by
federally enforceable permit conditions.
This would include permit conditions
restricting hours or type of source
operation.

C. 50-Ton Exemption: Today's
regulations essentially delete the "50-
Ton Exemption" for both nonattainment
and PSD. The eligibility date for the
section 165(b) exemption has been
changed from August 7,1977 to March 1,
1978.

D. Fugitive Emissions: For the purpose
of PSD and nonattainment, "fugitive
emissions" now means those emissions
released directly into the atmosphere,
which could not reasonably pass
through a stack, chimney, vent or other
functionally equivalent opening. Fugitive
emissions are not to be considered in
determining whether a source would be
a major source, except when such
emissions come from specified source.
categories.

E. Fugitive Dust: Today's regulations
promulgate the proposed deletion of the
"fugitive dust exemption" from the
applicable provisions of both PSD and
the Offset Ruling.

F. Stationary Source: The definition of
source for PSD purposes has been made
more liberal than the previous
regulations. Under today's rules, a PSD
source is a grouping of all pollutant
emitting activities at one location "and
owned or under the control of the same
person or persons. This generally relates
to the common notion of a plant. Smaller
portions of such a plant no longer will
be examined for applicability purposes.
For added clarification, pollutant-
emitting activities will now be
considered part of the same "plant" if
they belong to the same "major group"
as described in the Standard Industrial
Classification Manual. At this time,
however, the Agency has decided not to
change its previous approach to defining
source for nonattainment purposes.
Therefore, today's rules continue to
incorporate the "dual definition"
concept of source which iequires
consideration of overall emissions from
a "plant" and from each "installation"
within that plant. Ina change from the
proposal, this dual definition will apply

to major sources in all nonattainment
areas designated under section 107 of
the Act, regardless of SIP approvability
or degree of completion.

G. Modification: The definition and
treatment of modifications have been
changed since the September 5, 1979
proposal. The concept of accumulating
minor changes made at an existing
minor source until the sum was
equivalent to a major stationary source
has been deleted. Rather, a source must
now qualify as a major stationary
source prior to making a modification to
become subject to review, unless the
change itself is greater than 100 or 250
tons per year. Contemporaneous
changes now generally refer to
emissions increases and decreases
occurring within the same 5-year time
period unless the state opts for a
different time period in its Part D SIP or
PSD program. Reductions, to be
creditable, must be enforceable under
the SIP before the contemporaneous
emission increase would begin
construction. Such reductions, as well as
significant increases, will be
quantitatively assessed on the basis of
an "actual emissions" baseline, rather
than a "potential to emit" baseline, as
was proposed. "Reconstruction" (i.e.,
509 or more capital replacement) has
been deleted from PSD but has been
retained for nonattainment NSR,
including the prohibition on
construction.

H. "De Minimis"Exemptions: Three
types of changes from the September 5
proposal appear in today's regulations:
(1) different numbers have been
developed for defining significant
emissions from new sources and
significant net emissions increases from
modifications; (2) new air quality do
minimis numbers have been generated
and can only be used to exempt PSD
sources from the ambient monitoring
requirements; and (3) a ten kilometer
proximity cutoff has been specified to
indicate when a source, regardless of
pollutant emissions, must be prepared to
demonstrate that no 24-hour impact
greater than I ug/m would occur in the
Class I area.

1. Geographic Applicability: PSD will
generally apply only if the otherwiso
subject major construction locates In a
section 107 area which is designated
attainment or unclassified under section
107 for any criteria pollutant (regardless
of what pollutants the proposed
construction would emit or what
pollutant qualified It as major). An
exception to this rule is that no PSD
permit is required for major construction
which emits only the pollutant for which
the area of location is nonattainment.
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J. Pollutant Applicability: Any net
significant emissions increase of any
pollutant subject to regulation under the
Act (not just those pollutants for which
the source is major) now qualifies as a
PSD modification. Nonattainment
review will continue to focus on only the
major nonattainment pollutant. No PSD
review will be required for a given
criteria pollutant, if a source would
construct in an area designated
nonattainment for that pollutant

K Baseline Area/Date: Baseline area
now refers to all section 107 areas which
are designated attainment or
unclassified for PM or SO, (as may be
redesignated) in which the PSD source
triggering the baseline date would locate
or would have an annual air quality
impact equal to or greater than 1 pg/ml.
Interstate impacts, however, do not
trigger baseline date. This differs from
the proposal, which focused on the
AQCR rather than the designated area.
Baseline dates are pollutant specific and
can be established by the first PSD
application of a source with significant
emissions of the applicable pollutant
States will have the flexibility to
redesignate clean or unclassified areas
under section 107 and thereby remove
baseline dates for certain areas.
However, no redesignation may
subdivide the impact area [>1 pg/mg) of
the source triggering a baseline date.

L. Best Available Control Technology:
Today's regulations reflect the proposal
with one exception. A provision has
been added that requires BACT for
modifications only when both a net
emissions increase ocdurs at the
changed unit(s) and a significant net
emissions increase occurs at the plant;,
BACT applies only to the units actually
modified.

M. Monitoring: The proposed
transition scheme for phasing in the
additional monitoring requirements will
provide relief for sources covered under
the existing regulations that are in the
process of monitoring and offer
allowances for setup time of monitors in
gathering the required data.

N. Notification: The notification
provisions appearing in the September 5,
1979 proposal have been deleted from
today's regulations.

0. PSD SIP Revisions: The
requirements proposed on September 5
for governing the development of PSD
SIP submittals are essentially
unchanged. These regulations allow
limited flexibility in the development of
different but equally effective state
plans.

P. Increment Consumption: A
discussion has been included in the
preamble to summarize the effects that
the Alabama.Power decision has had on

increment tracking. This section also
discusses how certain SIP related issues
are to be addressed, such as the Gulf
Coast problem (SIP shows a theoretical
increment violation in a clean area,
unrelated to actual air quality impact)
and temporary SIP relaxations. (SIP
would be relaxed and only temporary
emissions would occur.)

Q. Public Participation The
requirements of paragraph (r) of § 52.21
have been replaced with the public
participation procedures associated
with the consolidated permit regulations
(40 CFR 1 ).

IV. Transition
This section focuses on those

provisions of the final PSD and
nonattainment regulations which govern
the transition from the preexisting
requirements to the new ones. It begins
with a discussion of the new transition
provisions of the Part 52 PSD regulations
and then deals in turn with the
transition provisions of the Part 51 PSD
regulations, the Offset Ruling, the Part
51 nonattainment regulations, and
finally the construction moratorium.

A. Part 52 PSD Regulations
The new transition provisions of the

Part 52 PSD regulations fall into three
categories: those that relate to the new
coverage of the regulations, those that
relate to the new requirements for best
available control technology (BACT3
and air quality assessments, and those
that relate to the new procedural
requirements. The discussion which
follows deals with each in that order.

1. Coverage.
a. Proposed transition provisions: The

preconstruction permit requirements of
the 1978 Part 52 regulations applied to a
certain class of projects that emit or
would emit pollutants. The keystone of
those regulations, section 52.21(i)(1),
provided that "[n]o major stationary
source of major modification shall be
constructed unless the [permit]
requirements of [the Part 52 regulations]
have been met." It established the
general rule that the permit
requirements applied to any "major
stationary source" or "major
modification." The balance of section
52.21(i) then listed certain exceptions to
that general rule. The main exceptions
established various "grandfather"
exemptions. The permit requirements of
the regulations applied, therefore, to any
pollutant-emitting project that was
"major" and had no "grandfather"
status.

In September 1979, EPA proposed to
establish new Part 52 PSD regulations
whose coverage would be substantially
different from that of the 1978

regulations. First, it proposed to define
"major stationary source" differently
than it had defined that term in the 1978
regulations. Under the 1978 regulations,
whether a "source" was "major"
depended upon whether its "potential to
emit" any pollutant regulated under the
Act would equal or exceed certain
thresholds. "Potential to emit" referred
largely to the maximum rate at which a
"source" would emit a pollutant without
control equipment. Under the
amendments that EPA proposed in
September, "potential to emit" would be
the maximum rate at which a "source"
would emit a pollutant with control
equipment. Second. EPA proposed to
define "major modification" differently
than it had defined that term in the 1978
regulations. There, a "major
modification" was any change at a
"source" that would increase the
"potential to emit" of the "source" by
100 tons per year of any pollutant
regulated under the Act, or 250 tons per
year, depending on source type and
ignoring any emission reductions. Under
the amendments that EPA proposed in
September, "major modification" would
have become any change at a "source"
that would result in a signficantnet
increase in the "potential to emit" of the
"source." "Significant" is defined as
emissions greater than certain de
minimis values. Finally. EPA proposed
to limit the geographic applicability of
the PSD permit requirements by adding
an exception to section 52.21(i that
would exclude a "source" or
"modification" from PSD review on the
basis of its location.3

Amendments of the sort that EPA
proposed in September would have left
many projects that previously fell or
would have fallen within the coverage
of the 1978 Part 52 regulations outside
the coverage of the resulting Part 52
regulation. For instance, many new
"sources" that were 'major" under the
1978 regulations would not have been
"major" under the proposed
amendments, because while their
maximum uncontrolled emissions would
exceed the applicable thresholds, their
maximum controlled emissions would
not.

Of those projects that were or would
have been subject to the PSD permit
requirements under the 1978 PSD
regulations, but not under the proposed

3 Specifically EPA proposed that the permit
requirements would apply only to any "maior
stationary source" or"majoc modification" that
would be located in an area designated under
section 107 of the Act as attainment or
unclassifiable for a pollutant for which the "source"
or "modficatlon" would be major or would
significantly impact an area in another state which
Is designated as attainment or unclassifiable for any
such pollutant.
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amendments, some have already
received a PSD permit, while others
have not. In September, EPA proposed
to put both sets of projects outside the
reach of the permit requirements as
soon as possible by putting the new
definitions of "potential to emit" and
"modification" and the new limitation
on geographic applicability into effect
immediately upon their promulgation.
See 44 FR 51927. But EPA also proposed
that any permit that had already been
issued would remain in effect, binding
and particular project to its terms, until
the permit had been rescinded under a
proposed paragraph (w) or had expired
under an existing paragraph (s). See id.
at 51927, 51956. Under paragraph (w), a
permittee would have been able to
obtain rescission only if the permittee
filed a complete application with the
issuing authority within 90 days after
paragraph (w) had come into effect.

Amendments of the sort that EPA
proposed in September would also have
brought some projects that previously
fell or would have fallen outside the
coverage of the 1978 regulations inside
the coverage of the Part t2 regulations.
For instance, many changes at a
"source" that would result in a gross
increase in "potential to emit" well
below 100 or 250 tons per year might
nevertheless result in a significant net
increase.

In September, EPA proposed to
exempt from PSD review certain of
these projects that fell or would have
fallen beyond the reach of the PSD
permit requirements under the 1978
regulations, but not under the proposed
amendments. In particular, EPA
proposed to "grandfather" any such
project which before the promulgation of
the new amendments had received each
preconstruction permit that the state
implementation plan (SIP) required and
which will have "commenced"
construction within 18 months after
promulgation. See id. at 51928 (first
column), 51953 (proposed § 52.21(i)(7);)
44 FR 57108 (items B(1) and (C)(2)).

Finally, EPA proposed to add another
new grandfather provision to § 52.21(i).
That provision would have stated that
the permit requirements of those.
regulations do not apply to any "source"
or "modification" on which construction
"commenced" before August 7,1977, the
date of enactment of the 1977
Amendments. See id. at 51928 (first
column), 51953 (proposed § 52.21(i)(3)).
The purpose of the proposal was merely
to state in regulatory form what section
168(b) of the Act, 42 U.S.C. 7478(b),
already provides.

* b. Comments andfinal action on the
proposed transition provisions relating
to coverage: EPA received no comments

on its proposal to put the new
definitions of "potential to emit" and
"modification" and the new limitation
on geographic applicability into effect
immediately upon promulgation. EPA
therefore has put those provisions into
effect as of the date this notice appears
in the Federal Register. Some projects
that were within the coverage of the
1978 Part 52 regulations, but have yet to
receive a PSD permit, are now outside
the coverage of the new Part 52
regulations, since the prohibition on
construction without a permit in
§ 52.21(i)(1)(i) no longer applies to them,
As a result, construction on them may
begin immediately. 4 Because further
delay is pointless, and might be harmful
in some cases, EPA finds that it has
"good cause" to put the new
applicability provisions into effect
immediately upon promulgation, within
the meaning of section 4(d)(3) of the
Aditfinistrative Procedure Act (APA), 5
U.S.C. 553(d)(3). See also APA 4(d)(1), 5
U.S.C. 553(d)(1).

EPA did receive numerous comments
on its proposal to rescind certain
permits, and to treat them as binding
unless and until rescinded. While one
commenter agreed with the proposal,
most did not. They objected primarily to
two aspects of the proposal: first, that it
would place on the permittee the dual
burden of coming forward with an
application for rescission and of
providing proof that the project in
question does fall outside the coverage
of the new Part 52 regulations and,
second, that it would bar rescission if
the permittee failed to file a complete
application within a certain period of
time. The commenters argued that EPA
had no authority originally to require a
permit for any project that falls outside
the coverage of the new regulations and
that it therefore has no authority now
either to place the burden of coming
forward and of proof on a permittee or
to keep a rescindable permit in effect
merely because of a failure to file a
complete application for rescission by a
certain time;

In response, EPA has promulgated a
new provision, § 52.21(w), which does
place the burden of coming forward and
of proof on the permittee, but imposes
no deadline for filing an application.
Whether EPA had authority originally to
require a permit for a project that falls
outside the coverage of the new
regulations is immaterial. EPA has
authority under section 301(a)(1) of the
Act, 42 U.S.C. 7601(a)(1), to fashion

4 The partial stay of the 1978 regulations that EPA
issued in January 1980 has probably already
relieved most of those projects from the permit
requirements of those regulations.

within reason the regulatory tools It
needs to carry out its tasks. Here EPA
has undertaken not only to release
certain PSD permittees from the
constraints of their PSD permits, but
also to settle as finally, as publicly, and
as quickly as possible which old permits
are binding and which are not.
Prospective applicants, in order to
prepare applications, and permitting
authorities, in order to meet their
obligations under the PSD regulations,
must assess increment consumption.
Confusion and uncertainty over whether
particular projects are subject to the
emissions limitations in their PSD
permits can only frustrate efforts to
assess increment consumption. Noiv
§ 52.21(w) maximizes EPA's ability to
perform satisfactorily the tasks i'has
undertaken.

First, by stating explicitly that a
permit generally remains In effect until
rescinded, § 52.21(w) gives each
permittee with a rescindable permit a
strong reason to bring it before the
reviewing authority as soon as possible.
Second, by putting the burdens of
*coming forward and of proof on the
permittes, § 52.21(w) ensures that the
reviewing authority will spend Its time
efficiently and will have adequate
information with which to make a sound
decision. Third, by establishing that only
the reviewing authority may rescind a
permit, the provision promotes the
soundness and therefore the finality of
the rescission, since the reviewing
authority will have thb expertise and
objectivity necessary to check
adequately whether the permittee has
applied the intricate applicability rules
correctly. Finally, by requiring that thq
reviewing authority publish each.
rescission, § 52.21(w) ensures that the
status of each permit will be In the
public record.

Certain commenters suggested two
alternatives to EPA's proposed
rescission provision. One alternative
was to declare upon promulgation that
any PSD permit for a project that falls
outside the coverage of the new
regulations is null and void as of that
time, but that any permittee which
concludes it holds such a permit must
send the reviewing authority a bare
notice of that conclusion. The other
alternative was to require any such
permittee to send the reviewing
authority an application for rescission
and to establish that the failure of the
reviewing authority to act on the
application within a certain period
would operate to grant the application.
EPA has decided to adopt neither
alternative. Under both, a project that
should not be able to escape PSD
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constraints would be able to escape
them merely because of an oversight or
a manpower deficiency. EPA, however,
has no authority to allow escape from
review on that basis.

Certain commenters also objected to
other aspects of the proposed rescission
provision. In particular, one commenter
asserted that proposed § 52.21(w)(3),
which would say that "[t]he permitting
authority may approve" an application
that does show that the permit is
rescindable, should state instead that
"[t]he permitting authority shall
approve" such an application.
(Emphasis added.) EPA agrees, and has
placed the necessary mandatory
language in the final provision. Other
commenters urged that the final
provision recognize the possibility that a
permittee may wish to obtain rescission
of only certain elements of'a permit. In
response, EPA has introduced language
under which the reviewing authority
may rescind only certain elements, if
that is appropriate in the particular case.

With respect to the rescission
provision, it should be noted that
rescission of a permit would in no way
affect any other limitations on the
project that may apply by virtue of the
SIP or a state permit. It should also be
noted that, if a source or modification
whose permit is rescinded were later
found to be causing or contributing to an
increment violation, additional controls
-might be necessary. See 40 CFR 51.24
(a)(3)(1979).

EPA received many comments on its
proposal to "grandfather" certain
projects that fall outside the coverage of
the 1978 regulations, but not the new
Part 52 regulations. Two commenters,
while not focusing specifically on that
proposal, expressed general opposition
to "grandfathering" any project that
would otherwise fall within the
coverage of the new regulations. In its
view, EPA should adhere to the
transitional rules that it established in
the 1978 regulations, so that in general a
project would escape PSD review under
the new Part 52 regulatioris only if
certain permits were obtained for it by
March 1,1978, and construction
"commenced" on it by March 19,1979.

EPA disagrees that it should or must
adhere to the transitional rules in the
1978 regulations in deciding which of the
projects in question here should have to
get a PSD permit. Part C of Title I of the
Act contains two provisions, sections
165(a) and 168, which describe how the
PSD permit requirements of Part C are to
be implemented. Those sections,
however, contradict each other
irreconcilably. See Citizens to Save
Spencer County v. EPA, 600 F.2d 844,
851-54, 860-73 (D.C. Cir., 1979). EPA has

authority under section 301 (a) (1) of the
Act, therefore, to set transitional rules
which accommodate reasonably the
purposes and concerns behind the two
contradictory provisions. See id. at 873-
74.

The court in Citizens to Save Spencer
County identified those"considerations" as follows:

(1) enhanced protection of the
environmental quality of the nation's air; (2)
minimization of economic dislocation and
loss as a result of such enhanced protection-
(3) a heightened enforcement role for states

* * "; and (4) facilitation of an efficient
administrative transition from enforcement of
the "old" to "new" preconstructon review
requirements. (Id. at 889 (footnotes omitted).)

Here, the proposed grandfather
provision would reasonably
accommodate those considerations.
Most of the projects in question are
modifications that would result in a
significant net increase in the maximum
controlled emissions of the "source," but
not in a gross increase in uncontrolled
emissions equal to or above 100 or 250
tons per year. This discrete group of
small modifications, even in the
aggregate, have a relatively minor effect
on air quality. But, because they are
numerous, delaying them by imposing
new PSD requirements could frustrate
economic development. The proposed
provision would strike a rough balance
between the benefits and the cost of
applying PSD to those projects by
allowing any company that has already
obtained each of the preconstruction
permits otherwise necessary under the
SIP to proceed to construction without
delay. To require such a company to
obtain a PSD permit could mean
substantial delays. To impose such
delays here would be excessive.5

One commenter urged EPA to
promulgate a grandfather provision that
would use the date of complete
application instead of the date of permit
issuance. The commenter was
concerned that the proposed provision
would treat unfairly a company that
obtained the last permit necessary
under the SIP just a day or two after the
date this notice appeared in the Federal
Register. Use of such a date, however,
might exempt many more projects from
review. Hence, in EPA's view, it would
fail to give adequate expression to the
interests behind section 165, especially
the goal of protecting air quality.

$Even if the conflict between sections 165(a) and
168 had not conferred on EPA the discretion to
exempt certain projects that would otherwise be
subject to PSD review for the first time, EPA would
have authority under section 301(a](1) to exempt
those projects in order to phasein new
requirements on a reasonable schedule.

Certain commenters pointed out that a
company might be unable to "commence
construction" within the proposed 18-
month period, because it might be
unable to get sufficiently in advance any
preconstruction permits that federal or
state law outside the SIP might require.
They recommended that EPA set the
deadline 18 months from issuance of the
last necessary federal authorization.
That recommendation parallels a
proposal EPA made in July 1979 to
amend the grandfather provisions of the
1978 regulations so as to extend the
*"commence" construction deadlines in
those provisions generally to a date nine
months from the issuance of the last
necessary federal authorization. See 44
FR 42722. EPA has not yet completed
that rulemaking. When it does, it will
decide whether to accept the
recommendation of the commenters
here.

EPA has decided to promulgate the
grandfather provision basically as
proposed. See § 52.21(i)(4)(v). The final
provision contains the following clause:
"the owner or operator * * obtained
all final federal, state and local
preconstruction approvals or permits
necessary" under the SIP by a certain
date. EPA intends that clause to refer
only to the date on which the reviewing
authority issues the permit. For
emissions increases as a result of SIP
relaxations, the appropriate date is the
effective date of final EPA approval.
Because of the construction moratorium,
40 CFR 52.24,44 FR 38471, some SIP
permits may be issued before the time
that the owner or operator is allowed to
begin construction. Nevertheless, in
EPA's view, the owner or operator
"obtains" the permit when the reviewing
authority issues it, even if permission to
begin construction takes effect
subsequently.

EPA received no comments on its
proposal to put into regulatory language
the provision in section 168(b) of the Act
that only the PSD regulations in effect
before August 7,1977, apply to any
project on which construction
"commenced" by then. Hence, EPA is
promulgating that provision basically as
proposed. See section 52.21(i[4)(i].

2. Substantive Provisions Relating to
BACT.

a. Proposed transition provisions: In
September, EPA proposed certain new
substantive requirements. One of the
new requirements was that a project
apply BACT for each pollutant regulated
under the Act that the project would
emit in a significant, but "minor"
amount. Under the 1978 Part 52
regulations, a project has to apply BACT
only for each pollutant regulated under
the Act that the project would emit in a
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"major" amount. EPA added that it
intended to put the new BACT
requirement into effect immediately
upon its promulgation.

In proposing the new BACT
requirement, EPA also proposed to
exempt certain projects from it. In
particular, the Agency proposed not to
apply the requirement to any project
whose application for a PSD permit was
complete before the requirement came
into effect. See 44 FR 51928, 51954
(proposed § 52.21j)(2)).

b. Comments and final action on
proposed transition provisions relating
to BACTrequirements In general, those
commenting on the proposal to -

grandfather any project whose
application was complete before the
date of publication of this notice from
the new BACT requirement favored
such an exemption for at least those
projects. Only two commenters, the
same two who opposed'the grandfather
provision discussed abdve, opposed
such an exemption for any project. They
argued that EPA should adhere to the.
transitional rules that it established in
the 1978 regulations, so that the new
BACT requirements would apply to any
project that fell or would fall within the
coverage of those regulations, even to
those which have already received a
PSD permit.

EPA disagrees that it should or must
adhere to the 1978 transitional rules in
applying the new BACT requirements.
As discussed above, the court in
Citizens to Save Spencer County held
that EPA has a "responsibility to
harmonize the statutory provisions
[sections 165(a) and 168] so as to
implement the congressional mandate
that new federal preconstructionreview
requirements be instituted promptly but
with minimum economic dislocation."
600 F.2d at 851. Requiring a company
which has already received a permit, or
completed application-for one, to amend
project designs and permit applicationi"
to include BACT for pollutants to be
emitted in "minor" amounts would
hardly minimize economic dislocation,
To the contrary, it would delay
construction substantially in many
cases. The benefits of that delay in
those cases would probably fail to
counterbalance its cost, since the new
BACT requirements would apply only to
pollutants this discrete group of projects
would emit in "minor" amounts. Thus,
applying the new BACT requirements
retroactively toprojects that already
have a permit or a complete application
would fail to give adequate expression
to the economic considerations behind
section 168.

Another commenter argued that the
proposal did not go far enough, in--that it.

would require companies which on the
date of promulgation were just about to
file a complete application to amend
project designs and applications. The
commenter urged EPA to apply the new
BACT requirement only to projects
whose applications were not complete
within one year after the date of --
publication of this notice in the Federal
Register. That alternative, however,
would fail to give adequate expression
to the environmental considerations
behind section 165(a). EPA therefore has
rejected it, too.

Instead, EPA has decided to adopt a
provision like the proposal which
exempts from the new BACT -

requirements any project whose
application was complete before this
notice appears in the Federal Register.
See § 52.21(i)(9). EPA believes that the
final provision reasonably
accommodates the purposes and
concerns behind sections 165(a) and
168.6

The final provision differs from the
proposed provision sombwhat. First, it
appears in paragraph (i), instead of
paragraph (j); the provision that sets
forth the general BACT requirement.
EPA has sought to gather each of the
exemption provisions into paragraph (i).
Second, the new exemption provision
exempts-an eligible project from the new
BACT requirement entirely, but adds
that the project is subject to the BACT
requirements of the 1978 regulations, if
they would otherwise have applied. The
purpose of that structure is in part to
assure that BACT would apply to a
pollutant for which the project would be
"major" under the'1978 regulations, but
"minor" under the new Part 52
regulations due to the new concepts of
"potential to emit" and "modification."

The final Part 52 regulations contain a
definition of the term "complete" in
reference to an application, Under that
definition an application becomes
"complete" when it contains all of the
information necessary for application
processing.

It should be noted, finally, that the
date an application was complete will
generally differ from the date on which
the reviewing authority makes its
completeness determination, since the
filing of the last necessary piece of
information will typically occur before
the determination is made. When EPA
makes a completeness determination, it
will specify the date as of which the
application was "complete." That date

6Even if the conflict between sections 165[a) and
168had not conferred onEPA the discretion to
exempt projects with a complete application. EPA
wouldihave authority undersection 301(a)(1) to.
exempt them..since applying the new BACT
requirements tosuch projectswould beunfair.

will be the date on which the last
necessary piece of information was
received. One of the provisions of the
Consolidated Permit Regulations, 40
CFR 124.3(0 (discussed below), refers to
the "effective date" of an application.
Generally, the "effective date" of an
application will follow the date it Is
"complete."

3. Substantive Provisions Relating to
Air QualityAnalyses.

a. Proposed transition provisions:
Another new substantive requirement
that EPA proposed in September was
that an applicant provide an analysis of
air quality in the area the project wyould
affect for each pollutant regulated under
the Act that the project would emit in
"minor," but still significant, amounts.
Under the 1978 regulations, an applicant
had to provide such an analysis only for
those pollutants for which the project
would be "major" and for which EPA
had.set a national ambient air quality
standard (NAAQS). The remaining new
requirement was that, if the project
would emit particulate matter or sulfur
dioxide in a significant amount, the
analysis focus on the extent to which
ambient concentrations of the particular
pollutant had consumed the applicable
PSD increments.

In proposing the new requirements for
air quality analyses, EPA also proposed
to exempt certain projects from them, In
particular, EPA proposed not to apply
the new requirements to any project
whose application was complete before
the requirements came into effect. See
44 FR 51928, 51954 (proposed
§ 52.21(n)(1)li)).

The 1978 Part 52 regulations contained
a requirement that any air quality
analysis for a pollutant for which a
NAAQS exists ("criteria pollutant")
must generally include monitoring data
gathered over and relating to the year
preceding the submission of a complete
application. In September, EPA
proposed a reformulation of that
requirement. That requirement,
however, when coupled with the new
requirement for an analysis for each
critera pollutant emitted in "minor"
amounts, could cause a prospective
applicant substantial delay. As a result,
EPA also proposed to require any
applicant who does not file a complete
application before the date of
promulgation to gather monitoring data
for any such "minor" pollutant only over
the period (up to one year) from the date
of promulgation and the date the
applicant would file an otherwise
complete application. See id. at 51920,
51954 (proposed § 52.21(n)(1)(it)).

b. Comments and final action on
transition provisions relating-to air
quality analysis requirements. Two
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commenters argued that EPA should
adhere to the transitional rules of the
1978 regulations with respect to the new
requirements for air quality analyses. In
their view, the monitoring requirements
should apply in general to any "major"
project for which certain permits were
not obtained by March 1, 1978, and on
which construction had not commenced
by March 19, 1979. Certain other
commenters objected to any application
of the new monitoring requirements to a
company which, although it had not
filed a complete application by the date
of promulgation, had nevertheless
previously undertaken a program of
monitoring the EPA or a state had
approved.

Some additional comments were
directed to the proposed phase-in
provision. Those comments contended
that a prospective applicant would find
it impossible to satisfy that provision,
since the purchase, installation, and
"debugging" of new monitoring
equipment, together with the analysis of
any new data, would require at least
several months. Many commenters did
note that the draft of the revision of the
monitoring guideline would allow three
months for those tasks, but asserted that
even three months would generally be
insufficient. See U.S. EPA, (Draft)
Ambient Monitoring Guidelines for
Prevention of Significant Deterioration
(PSD), (October 1979). Some
recommended an allowance of 2-5
months, others 6-9 months, and still
others more than 10 months.

A number of commenters observed
that the proposed regulatory language
failed to embody the intent that the
preamble had described. First, the
proposed exemption for each "major"
project whose application was complete
before the date of promulgation focused
only on the new requirement for an
analyses for each pollutant that the
project would emit in a "minor" amount.
Hence, it would have failed to shield
each such project from the new
requirement for an analysis for each
non-criteria pollutant that the project
would emit in a "major" amount.
Second, the provision that would have
phased-in any new monitoring
requirements focused only on projects
whose applications were complete by
the date of promulgation. Consequently,
it specified no phase-in rules for projects
whose applications were not complete
by then, the very projects that EPA
intended the rules to benefit.

Finally, one commenter pointed out an
anomaly in the proposed phase-in
provision: it focused only on the new
requirement, in proposed
§ 52.21(n)(1)(iii), that an applicant

provide monitoring data for any criteria
pollutant that the project would emit in
"minor" amounts. As a result, the
proposed provision would have required
a company with a project that Is "major"
under the new regulations, but was not
under the 1978 regulations, to gather the
full amount of monitoring data for each
of its "major" pollutants, but none of its
"minor" pollutants. But, since the
monitoring requirements would have
been new for the "major" pollutants, as
well as the "minor" pollutants, such a
company should have protection with
respect to the "major" pollutants, too.

The final transition provisions relating
to the new requirements for air quality
analyses adhere to the spirit of the
proposed provisions, but differ
substantially in structure and
articulation. One of the four final
provisions, § 52.21(i)(9), exempts certain
sources and modifications from the new
requirements with respect to monitoring
entirely. It provides that those
requirements shall not apply to a source
of modification that was subject to the
1978 Part 52 regulations, if its
application becomes complete on or
before the date this notice appears in
the Federal Register. Instead, the air
quality analysis requirements in the 1978
regulations apply to the source or
modification.

Two of the three remaining provisions
exempt certain other sources and
modifications from the new monitoring
requirements for criteria and non-
criteria pollutants. One of those
provisions, § 52.21(i)(10)(i), exempts a
source or modification that would have
been subject to the 1978 Part 52
regulations from those new monitoring
requirements, if its application becomes
complete with respect to the
requirements of the new Part 52
regulations, other than the new
monitoring requirements, on or before a
date ten months from the date of
promulgation. The provision adds the
clarification that the monitoring
requirements of the 1978 regulations
apply instead to the source or
modification. The other exemption
provision, § 52.21(i)(10(ii), Is similar. It
exempts a source or modification that
would not have been subject to the 1978
Part 52 regulations, if its application
becomes complete with respect to the
requirements of the New Part 52
regulations, other than those for
monitoring, on or before a date ten
months from the date this notice
appears in the Federal Register.

The remaining provision,
§ 52.21[m)(1)(v), phases-in the
monitoring requirements of new
§ 52.21(m)(l)(iv) to the extent that they

place monitoring burdens on an
applicant that the 1978 Part 52
regulations would not have imposed.
Section (m)(1)(iv) provides in general
that any required air quality analysis for
a criteria pollutant must include
monitoring data gathered over a period
of at least one year. However, the new
phase-in provision establishes the
general rule that for certain applications
the required monitoring data shall have
been gathered over a period at least
equal to the period from the date six
months from the date of promulgation to
the date the application becomes
complete, except as to the monitoring
requirements of the new Part 52
regulations. The applications to which
this provision applies are those which
become complete, except as to those
monitoring reqi~rements, between the
date ten months from promulgation and
the date eighteen months from
promulgation. The new phase-in
provision then states three exceptions to
that general rule. First, an applicant with
a project that would have been subject
to the 1978 Part 52 regulations must
provide at least whatever monitoring
data the 1978 Part 52 regulations would
have required the applicant to provide.
Second, if the Administrator determines
that a complete and adequate analysis
can be accomplished with monitoring
data gathered over a shorter period (not
to be less than four months), the
required data may be gathered over at
least that shorter period. Finally, if the
monitoring data would relate
exclusively to ozone and would not
have been required under the 1978
regulations, the Administrator may
waive the otherwise applicable
requirements of the phase-in provision
to the extent that the applicant shows
that the monitoring data would be
unrepresentative of air quality over a
full year.

The following example illustrates how
the proposed phase-in provision works.
A company proposes to construct a new
plant that would emit sulfur dioxide and
particulate matter. Under both the new
Part 52 regulations and the 1978
regulations, the plant would be "major"
for sulfur dioxide and "minor" for
particulate matter. The emissions of
particulate matter would not be de
minimis. But for the phase-in provision,
the new Part 52 regulations would
require an application for a permit for
the plant to contain a year's worth of
monitoring data for both sulfur dioxide
and particulate matter. (This assumes
that the Administrator does not
determine that a complete and adequate
analysis could be accomplished with
data gathered over a shorter period.)
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The 1978 regulations would-have
required the application to contain a-
year's worth of data for just sulfur
dioxide. The company submits an, -
application which becomes complete,
except with respect to monitoring, at the
end of the fifteenth month after
promulgation. Under the phase-in
provision, the application must contain
(1) a year's worth of monitoring data for
sulfur dioxide'and (2) nine months'
worth of data for particulate matter.

The four final provisions embody
EPA's resp'onse'to the comments on the
proposalsFirst, EPA has-adopted the
fundamental approach of the proposal,
which was to apply the-new monitoring
requirements prospectively only. EPA
has concluded. that that approach
reasonably accommodates the purposes
and concerns of sections 165(a) -and
(el(2), on the one hand, and section 168,
on the other. In brief, the approach
institutes the new requirements
promptly, but with minimum economic.
dislocation. See Citizens. To Save
Spencer County v. EPA, 600 F.2d at 851.
Full and. immediate application of the--
new monitoring requirements.would
have caused substantial delays in. the
submission of complete applications and
hence the issuance of permits, but
provided little direct environmental
benefit in return. As for applicants who
undertook an approved program of
monitoring before the date of this notice,
the phase-in provision affords them
adequate protection from delay, while at,
the same time generally demanding as
much compliance with the new
monitoring requirements as possibler In
short, EPA disagreed with the
commenters who complained that the
proposals would have instituted the new
requirements too late, and with those
who .complained that the proposals
would have instituted them too soon.

Second, with respect to thenew
monitoring requirements for criteria and
non-criteria pollutants, EPA has
established a grace period of ten months
in the final grandfather provisions. It has
done so because it agrees with the
commenters who asserted that
instituting a new monitoring program
and analyzing the data it generates
requires more than three months in
many, if not most, circumstances. EPA
has selected a grace period of ten
months with respect to monitoring for
both criteria and non-criteria pollutants,
first, because six months is an estimate

7Even if the conflict between sections 165(a).
165(e)(2]. and 168 had not conferred on EPA the
discretion to exempt certain proJects from the new
air quality analysis requirements, EPA would have
had authority under-section 301(a)[1) to exempt
those projects, because application of those
requirements would have been unfair..

of the amountof time that would
generally baneeded to complete those'
tasks and.. second, because there is little
usefulnessto less than four months of
data for most pollutants.

The promulgated provisions cure the
ambiguities in the proposal observed by
some connenters. Section 52.21(i)[10)
exempts an eligible project from the
requirements relating, not only to any
non-criteria pollutant that It would emit
in 'minor" amounts, but also to any non-
criteria pollutant that it would emit in
"major" amounts. In addition, the phase-
in provisions-now deal explicitly with
projects-whose applications were not
complete by the applicable deadline.
Finally, § 52.21(i)(10) protects not only
projects that were subject to the 1978
regulations, but also projects that were -

not subject to them.
4. Comments on the effective date of

the substantive provisions.
,In proposing the new substantive -

provisions relating.to BACT and air.
quality analyses the, Agency stated that
it intended to put those-new provisions
into-effect immediately upon their
promulgation. One -commenter
contended that EPA should put the new
provisions into effect 30 days after
promulgation, rather than immediately
on the date of promulgation, so that
"potential applicants [would'have]
sufficient lead time in planning
modifications and new sources." With
respect to the new provisions relating to
air quality monitoring, the 10-month
grace period and phase-in provision
described above should satisfy the
concerns of the commenter. With
respect to the new BACT provisions,
.however; EPA disagrees. Prospective
applicants have had ample warning of
the new BACT provisions. The court in
Alabama Power held in June of 1979 that
Congress intended them to be imposed
and in September 1979 EPA specified
when it intended to impose them.
Therefore, there is-good cause to make
these requirements immediately
effective. The Administrative Procedure
Act (APA), moreover, would not require
a 30-day delay in implementation, since
the provisions amount to legal
interpretations. See APA section,4[d)(2),
5 U.S.C. section 553(d)(2).

5. ffewProvisions Governing
Procedure.

EPA recently promulgated regulations
aimed at consolidating and unifying
various permit requirements and
procedures. See 45 FR 33290 (May
19,1979) (the "Consolidated Permit
Regulations"). Those new regulations
contain provisions which will govern the
processing of applications for permits
under the Part 52 PSD regulations. Those
provisions appear as_40: CFR 124.1-"

124.21. and 124.41-124.42,45 FR 33485-93.
Paragraph (r) of the 1978 Part 52
regulations has governed the processing
of PSD permit applications under those
1978 regulations.

The Consolidated Permit Regulations
contain a provision, section 124.21,
which describes the transition from the
procedures of paragraph (r) to the now
consolidated permit procedures. It
provides that those new procedures
shal "apply to PSD proceedings in
progress on July 18,1980." 45 FR 33402. It
adds that the requirements of sections
124.9 and 124.18, which would require
the preparation of a formal
administrative record, shall apply only
to "PSD permits for which draft permits
[i.e., preliminary determinations] were
prepared after the effective date of these
regulations." Id.

In promulgating the new Part 52
regulations, EPA has adopted a new
paragraph (q). It states that the new
consolidated permit procedures govern
the processing of PSD permit .
applications to the extent that they
apply. It adds that the procedures of the
1978 Part 52 regulations continue to
apply to the extent that the new
procedures have not yet displaced them.
In time, the new procedures will
displace the old ones entirely.

B. Part 51 PSD Regulations
In September, EPA did not propose an

amendments to the 1978 Part 51
regulations that paralleled the proposed
Part 52 transition provisions. The Part 51
amendments that EPA did propose
paralleled only the-Part 52 provisions
that would affect coverage and
substance. The few comments that were
submitted focused on this gap.

One commenter asked that EPA state
in the Part 51 regulations that a state
which has already adopted and
obtained EPA approval of its own PSD
program may, in conforming that
program to the new Part 51 regulations,
adopt a rescission provision like new
§ 52.21(w) into Its plan. EPA believes
that It i unnecessary to make such a
statement in regulatory form. A state is
free, in any event, to adopt such a
provision and EPA would approve It.

Another commenter asked EPA to
establish in the Part 51 regulations that a
state with Its own PSD program, In
adopting new, more stringent
requirements for BACT and air quality
assessments in accordance with the new
Part 51 regulations, may also adopt
grandfather provisions that would apply
the new requirements prospectively. In
response, EPA had added a new section
51.24(a)(6) to the Part 51 regulations. The
new section provides that PSD SIP
revision may operate prospectively,
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thereby establishing that a state may
adopt grandfather provisions of that
sort. It adds, however, that the revision
must take effect no later than the date of
its approval. EPA has also added a new
section 51.24(i)(9] to the Part 51
regulations. It provides that an approval
revision to a state PSD program, which
program EPA has already approved,
may contain transition provisions that
parallel the new Part 52 transition
provisions. The new section also
establishes that the proposed transition
provisions must operate at least as
stringently as their Part 52 counterpart
would in the context of the state PSD
program.

Finally, a third commenter urged EPA
to require a state with its own PSD
program to delete these aspects of the
plan that go beyond the requirements of
the new Part 51 regulations within nine
months after the date of promulgation of
those new regulations, unless the state
within that period of time submits "to
EPA written acknowledgment that it is
not required by federal law to include
such provisions in its state plan, but has
nevertheless elected to do so under state
law pursuant to section 116 of the Act,"
The commenter feared that absent such
a requirement, inertia and lack of
resources might prevent some states
from deleting the provisions in question.
Such a requirement, however, would
interfere unnecessarily in the affairs of a
state. EPA, moreover, doubts that it
would have the authority in any event to
repeal the more stringent aspects of a
state plan simply because the state
failed to say by a certain time that it
wanted to retain those aspects. EPA
therefore has not promulgated the
requirement sought by the commenter.

After examining the Part 51
regulations in response to those
comments, EPA has decided to add two
new provisions. The first, section
51.24(a) (6), merely states in regulatory
form what section 406(d)(2)(B) of the
Clean Air Act Amendments of 1977
already states: any PSD SIP revision
required by the new Part 51 regulations
must be adopted and submitted within
nine months of the date this notice
appears in the Federal Register. The
second provision, § 51.24(a)(6)(ii],
establishes explicitly that any PSD SIP
revision must contain provisions which
describe when and as to what sources
and modifications the revision is to take
effect. The purpose of that requirement
is merely to minimize confusion and
uncertainty during the transition from
any old to new PSD SIP requirements.

C. OffsetRuling
The amendments to the Offset Ruling

which EPA is announcing in this notice

expand its coverage, just as the
amendments to the Part 52 PSD
regulations expand its coverage. In
EPA's view, the expansion of the
coverage of the Offset Ruling should
operate prospectively only. Hence, it has
inserted into the Ruling a grandfather
provision that parallels the relevant PSD
grandfather provision. It provides that
the Ruling does not apply to any source
or modification that was not subject to
the version of the Ruling in effect prior
to the date this notice appears in the
Federal Register, if all necessary SIP
permits were obtained for the source or
modification by that date and if
construction commences within 18
months of that date.

D. Part 51 Nonattainment Regulations
Pursuant to section 406(d)(2) (B) of the

Clean Air Act Amendments of 1977,
states will have nine months after the
date of this notice appears in the
Federal Register in which to adopt and
submit any new definitions and other
regulatory provisions required by new
40 CFR 51.180). States need not adopt
verbatim the definitions in section
51.180)(1). but they must demonstrate
that any different definitions they retain
or adopt have the effect of being at least
as stringent as those set out in
§ 51.180)(1). If a state plan currently
includes definitions or regulatory
provisions which are more stringent
than the nonattainment definitions and
other provisions contained in these final
rules, the state has the choice of
retaining its current regulations or of
revising them so as to conform to EPA's
rules. If a state does not submit any
necessary revisions to its plan within
nine months after the date this notice
appears in the Federal Register, the
construction moratorium will go into
effect 15 months after this date in all
nonattainment areas in that state. The
additional 6 months is consistent with
the review period allotted for Part D
submitted under section 110(a](2)W1) and
129(c) of Pub. L 95-95.

EPA received only one comment on
transitional requirements for § 51.180).
This commenter requested that EPA
allow states which have already
adopted NSR regulations pursuant to
section 173 of the Act be permitted to
adopt a rescission provision like that of
§ 52.21(w). EPA believes that to make
such a statement in regulatory form is
unnecessary. A state is free to adopt
such a provision, and EPA will approve
it, provided that the state's NSR program
meets the requirements of section 173
and that permit rescission will not
interfere with reasonable further
progress or attainment of ambient air
quality standards.

E. Construction Moratorium

The amendments to the construction
moratorium expand its coverage in some
ways, too. Hence, EPA has promulgated
a grandfather provision patterned after
the relevant PSD and Offset Ruling
provisions. It appears as § 52.24(g).

F. Pending SIP Revisions
By the date this notice appears in the

Federal Register, EPA will not have
taken final action on many PSI) and
nonattainment SIP revisions that states
have already submitted. EPA intends to
review those pending revisions under
the requirements that applied to them
before the date of promulgation. To wait
until a state had revised its revisions to
bring them into line with the new PSD
and nonattainment requirements would
cause the state and its industry to suffer
a heavy and undue burden, particularly
in those cases where approval of a Part
D plan is needed to lift the construction
moratorium.

G. Effective Date of the Nonattainment
Provisions

EPA has made all of the new
nonattainment provisions announced
here effective immediately upon their
promulgation. EPA finds that it has
"good cause" within the meaning of the
relevant provisions of the
Administrative Procedure Act to do so.
First, the new provisions in the main
provide relief from pre-existing
regulatory burdens. Second, the decision
in Alabama Power and the September
1979 proposal provided ample warning
of the new changes. Finally, it is
important for planning and management
by EPA, the states and industry that
these new provisions come into effect as
soon as possible.

H. Miscelaneous

Under the amendments announced in
this notice, each set of PSD and
nonattainment regulations uses the
phrase "this section" at some points and
phrases such as "40 CFR 52.21" at other
points. EPA intends "this section," when
used in a particular set of regulations to
refer only to the version of the
regulations which has resulted from the
amendments announced here. For
example, the phrase "this section" in
new § 52.21(i)(l)(i) refers only to the Part
52 PSD regulations as newly constituted.
EPA intends phrases such as "40 CFR
52.21" to refer to any version of the
particular regulations which has
appeared or is to appear at the
particular location in the Code of
Federal Regulations. For example, "40
CFR 52.21" refers to each version of the
Part 52 PSD regulations that has ever
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existed, including the version that has
resulted from the amendments
announced here.

V. Potential to Emit
The preconstruction review

requirements of section 165 of the Act
apply to any "major emitting facility." 42
U.S.C. 7475. Pursuant to section 169(1),
that term includes any stationary source
which emits or has the "potential to
emit" 100 tons per year or more of any
pollutant, for sources included in one of
28 specified source categories, or 250
tons per year or more of any pollutant
for any other type of source. 42 U.S.C.
7479(1).
A. Control Equipment

Obviously, many more sources would
be affected if the term "potential to
emit'! referred to the amount of pollution
that a source would emit without
controls than if it took the operation of
control equipment into account. In the
PSD regulations promulgated on June 19,
1978, EPA took the former approach and
defined "potential to emit" as "the
capability at maximum capacity to emit
a pollutant in the absence of air
pollution control equipment." 40 CFR
51.24(b)(3), 52.21(b)(3) (1979). This
approach was rejected by the Alabama
Power decision which held that
Congress intended that, in determining a
facility's potential to emit, EPA "must
look to the facility's 'design capacity' a
concept which not only includes a:
facility's maximum productive capacity
(a criterion employed by EPA) but also
takes into account the anticipated
functioning of the air pollution control
equipment designed into the facility." 13
ERC 1993, 2003.

In response to the court's decision,
EPA proposed, on September 5,1979, a
revised definition under which the
application of control equipment would
be taken into account in computing
potential emissions. That approach,
which was very strongly supported by
public comments, is now being
promulgated. 40 CFR 51.24(b)(5) and
52,21(b)(5).

The proposal noted that EPA will
assume that a facility's air pollution
control equipment will function in the
manner reasonably anticipated. In this
promulgation the Administrator is
implementing the proposed approach by
requiring that operation of control
equipment be an enforceable
requirement. In other words, a company
may receive credit for the application of
control equipment only to the extent -
that the resulting reduction in emissions
is federally enforceable (see below).
This provision is necessary, as a
practical matter, to ensure that sources

will perform the propef operation and
maintenance for the control equipment.
Thus, a source installing control
equipment that would reduce emissions
more than that required by generally
applicable emissions limitations cannot
receive credit for the additional
increment of pollution reduction, unless
it-is federally enforceable. The definition
of "potential to emit" is being modified
appropriately.

Under the definition being
promulgated, the potential to emit of
existing sources with respect to the
treatment of enforceable in-place
control equipment shall be defined in
the same fashion as discussed above for
new sources. This responds to
commenters who complained of this
discrepancy in the-September 5
proposal. Accordingly, potential.to emit
for all sources means the ability at
maximum design capacity to emit air
pollution, taking into account any in-
place control equipment. Design
capacity, and thus potential to emit, may
be further limited if control equipment
better than that normally required by
the applicable SIP is installed and a
correspondingly more stringent level of
emissions control is included as an
enforceable permit conditon. Finally, it
should be noted that the potential to
emit of a stationary source in toda's
rule is of primary importance in defining
when a source would be major, it is not
generally used in determining increment
consumption or the baseline for
assessing emission increases and
decreases at a source (see Modification).
B. Continuous Operation

Under the existing definition of.
"potential to emit," a source can avoid
PSD review if it binds itself, in a
federally enforceable permit, to
sufficiently limited hours of operation.
40 CFR 51.24(v)(5), 52.21(b)(5) (1979). In
the September 5, 1979 proposal, EPA
proposed to delete the clause which
allows such adjustments and to presume
continuous (24 hours per day, 365 days
per year) operation. Consistent with that
change, EPA also proposed to delete,
from the same regulation, the words "or
amount"; those words at present allow
permit limitations on amount of
materials combusted, processed, or
stored to be considered in computing
potential to emit. In making this
proposal; the Administrator also
requested comment on the need to
adjust the assumption of continuous
operation, in the case of sources which
are physically incapable of such
operation.

Many commenters (169 of 173) have
strongly criticized this proposal, the
most frequent response being that few

sources operate constantly, and most
cannot do so. These commenters also
advised the Agency of certain benefits
which would accrue from allowance of
permit conditions in computing potential
to emit. For example, a benefit noted is
that such an approach would better
relate the PSD permit applicability of
new sources to the offset potential of
existing sources, and to how the
increment would be consumed. This
approach was also claimed to be
consistent with EPA's stated goal of
developing PSD requirements which will
fit into state programs in such a way as
to minimize disruption of those

..programs and promote PSD SIP
development by the states. Additionally,
insignificant reviews would be
minimized and PSD applicability would
be more reflective of emissions actually
produced by the source.

There was some comment in support
of the proposal. A state environmental
agency noted that emissions limits
calculated from less than continuous
operation are less easily enforceable
than those which are based on
continuous opertion. An environmental
group supported the proposal on the
grounds that it is consistent with the
interpretation of "full design capacity,"
that it would be appropriately
technology-forcing, and that It is
necessary to protect the short term
increment. These concerns are
addressed below.

The court based its definition of
"potential to emit" on the source's full-
design capacity. Id. at 2003. The June
opinion in Alabama Power did not
directly address the acceptability of
legal limitations on operation but did
stress design capacity in the sense of
physical and technological, as opposed
to operational, limitations. However, In
the final opinion, released on December
14, 1979, the court stated:

The design capacity of a facility rarely
contemplates uninterrupted operation 24
hours per day, 385 days per year. Projected
downtime for repairs and maintenance or
otherfactors may reduce the hours of
operation that are appropriately considered
in the calculation of a facility's "potential to
emit." (Id. at 2005, n. 73.) (Emphasis added)

EPA interprets this language as not
precluding permit conditions, that are'
federally enforceable under the
applicable SIP, from circumscribing a
source's potential to emit. In view of the
above, the Agency believes It has
discretion to adopt the most reasonable
approach to this Issue and has,
therefore, reconsidered its proposal.
Today's regulations recognize the ability
of all federally enforceable limitations
to constrain the potential to emit of a
stationary'source.
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The Administrator believes that the
policy concerning "enforceable permit
conditions" is responsive to most of the
concerns raised by commenters who
were critical of EPA's proposal. New
sources are now allowed to avoid NSR
for PSD and nonattainment areas by
limiting their type or amount of
operation. Moreover, potential to emit is
now defined in the same way for new
and existing stationary sources. The use
of certain permit conditions also
addresses the concerns raised regarding
physical incapability and peak load or
standby units. This is, source owners or
operators can now agree to source-
specific permit conditions to limit their
operation as appropriate. Such
conditions can make infrequent
operation and other physically limiting
factors outside the design capacity of an
emissions unit legally enforceable and
can thereby limit the applicability of
NSR.

The final policy concerning
enforceable permit conditions has also
taken in account the concerns of those
favoring the proposal. One commenter
noted that limited operation conditions
would require greater enforcement
attention. The Administrator agrees, but
he believes that such conditions can be
reasonably enforced. Another
commenter also noted the need to
minimize any air quality threats to short
term increments by sources with
intermittent operation but high short
term rates of emission. No commenter
presented a solution to this problem.
EPA believes, however, that short term
emissions limitations can be computed
to address threats to short term,
increments, should any problems
actually arise. It would be the
responsibility of the reviewing authority
to identify, in periodic evaluations, any
sources causing such problems and
apply appropriate limitations on their
emissions. The Administrator will
consider rulemaking to develop short
term applicability thresholds, if
necessary, after a reasonable amount of
review experience has been developed.

Finally, as a result of today's policy, a
potential problem exists concerning the
future relaxation of a preconstruction
permit that previously caused a
proposed stationary source to enjoy
minor rather than major status. For
example, a source might evade NSR
through agreement to unrealistically
stringent operating limitations in its
permit, and later obtain a relaxation of
the condition. The Agency believes that
the problem can be dealt with by 40 CFR
52.21(r)(4), entitled "Source Obligation."
That paragraph provides that any owner
or operator of a source, who would

receive a relaxation of a permit
condition that had enabled avoidance of
NSR, would then become subject to
review for all units subject to the
original permit, as if they were new
sources. In other words, if operational
limitations are to be considered as an
aspect of a source's design, it is
reasonable that the permit accurately
incorporate that design. If such
operation is changed, the permit, and
concomitant obligations, should be
correspondingly changed.

C. Additional Guidance
Fugitive emissions under today's

regulations are applicable in defining
potential to emit. (See Fugitive
Emissions.) However, like the proposal,
such emissions do not count in assessing
permit applicability unless a specified
type of source category is involved. To
accomplish this a specific exemption
has been added to the final regulations
by which fugitive emissions will be
included in determining potential to emit
only for specified source categories.

The definition of "potential to emit" is
important not only to PSD
preconstruction review, but also to NSR
under the Offset Ruling (44 FR 3274), the
statutory requirements for
nonattainment areas, and the
restrictions on construction in sections
110(a)(2)(1I and 173(4) of the Act. EPA is
promulgating for each of those
nonattainment programs the same
definition of "potential to emit" that it is
promulgating for the PSD program, as
well as a provision like § 52.21(r)(4).
EPA also intends this definition to be
implemented for those programs in the
same way as for PSD.

EPA has traditionally distinguished,
for the purpose of NSR, between the
direct emissions of a source and its
"secondary emissions." (See Additional
Issues.) In revising the Offset Ruling in
January 1979 the Agency added a
definition of "secondary emissions" and
a provision describing for what purposes
and under what circumstances those
emissions are to be taken into account.
See 44 FR 3281, 3283-84 (January 16,
1979). EPA is now adding that concept to
the PSD regulations and to the
nonattainment provisions relating to
NSR and the restrictions on
construction. For each of those sets of
provisions "secondary emissions" are to
be excluded in determining whether the
regulations apply to a source (i.e.,
whether a source or modification is
"major"). Similarly, the control
technology requirements of BACT and
lowest achievable emission rate (LAER)
do not apply to secondary emissions.
How the Agency would treat those
emissions for other purposes, including

PSD air quality impact analysis, is
described in Additional Issues.

VI. 50-Ton Exemption
Under the 1978 PSD regulations,

stationary sources or modifications with
allowable emissions of less than 50 tons
per year, 1000 pounds per day, or 100
pounds per hour were in general
exempted from the BACT and ambient
air quality analysis PSD requirements.
40 CFR 51.240)(2), (k), and 52.21)12), (k)
(1979). In its preliminary per cuiam
decision the court thought that its ruling
on "potential to emit" made a ruling on
the 50-ton exemption "academic," since
no 50-ton source would ever be major if
"potential to emit" referred to controlled
emissions. 13 ERC at 1228-29.
Nevertheless, it remanded the
exemption to the Agency for
reconsideration and noted that the
Agency had exceeded its authority in
establishing the exemption. In response,
EPA proposed to delete the provisions
which embodied the exemption, and to
delete parallel provisions in the Offset
Ruling. EPA, however, proposed adding
to the PSD regulations a 50-ton
exemption for certain modifications. The
proposed exemption tracked section
165(b) of the Act closely, but not
exactly. Essentially it provided that a
source qualifying for the exemption
would face a limited air quality review
for S0 2 and PM. Use of the exemption
would be restricted to modifications, at
a plant existing as of August 7,1977,
entailing emissions increases of 50 tons
or less of any pollutant after application
of BACT and which would impact no
Class I area or interfere with the
attainment of PM or S02 standards. All
net emission changes since August 7,
1977 would be aggregated in applying
the exemption.

All of the seventeen commenters who
focused on the proposed provision
expressed general agreement with this
approach, but some commenters stated
that the exemption should be broader.
For example, four commenters wanted
an additional 50-ton exemption after
each full review. Five' commenters
requested a special, more lenient,
review for pollutants whose emissions
rates fall between 50 tons per year and
the de mianis level in those cases
where the exemption would not apply.
The Administrator finds no grounds for
providing additional exemptions after
each review. Similarly, there is no
justification or authority under section
165(b) for a special limited review for
emissions increases falling between de
minimis amounts and the 50-ton level. A
few commenters suggested that other
eligibility values than 50 tons be used.
EPA responds that section 165 of the Act
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mandates the 50-ton figure, but that
much of these commenters' concerns are
dealt with by the de minimis provisions
being promulgated today. Two other
commenters requested that the
exemption be governed by net emissions
increases. Today's regulations provide
that review is applicable to net
emissions increases, thus addressing the
concerns of the two commenters cited
above. With this exception, and the two
noted below, the 50-ton exemption is
being promulgated as proposed.

Some commenters pointed out that
EPA's proposed 50-ton exemption dlause
was more linted in its application than
the Clean Air Act language of section
165(b), in that the September 5 proposal
contained additional consideration of
Class I area impacts (e.g., 44 FR 51949,
40 CFR 51.24(k)(2)(i)).-EPA agrees with
these commenters and has eliminated
that portion of the 50-ton exemption
language dealing with Class I areas. See
40 CFR 51.24(i)(7) and 52.21(i)(7).

The 50-toi exemption contained in the
Act made those sources existing as of
August 7, 1977, eligible for the
exemption; the same applicability date
was proposed in September 1979 for this
revised exemption. The Alabama Power
final opinion suggested that EPA had
authority to conform the eligibility date
for the section 165(b) exemption to the
"effective date" of the preconstruction
permit requirements of the 1978
regulatiqns, i.e., March 1, 1978. In the
January 30, 1980 Federal Register notice
EPA sought comment on changing the
eligibility date and on whether March 1,
1978 would be the appropriate choice.

Twenty-four commenters addressed
the issue of the eligibility date. Nineteen
of these favored a date of March 1 or 19,
1978. Four wanted the date to be that of
the final promulgation of these
regulations. One commenter disagreed
with the date change because it
considers the exemption itself to be
,unauthorized; however, the Act clearly
provides for the exemption, as explained
elsewhere in this section. One industrial
group alleged that the date of
promulgation would be the proper
eligibility date for the specific case of
fugitive emissions, in that fugitives were
not regulated as of March 1, 1978. This is
apparently a reference to the fact that
rulemaking relative to potential to emit
(see Potential To Emit) had not yet been
performed. In fact, though, fugitive
emissions were-covered by the 1978
regulations and the calculation of
potential to emit does not change that
circumstance. The commenters
preferring March 19 to March I referred
to a statement in Alabama Power that
March 19,1978 is the "effective date" of

the regulations. 13 ERC at 2006, n.79. The
"effective date" of those regulations is,
however, March 1, 1978. See Citizens to
Preserve Spencer County v. EPA, 12
ERC 1961,1978; and Preamble to 1978
Regulations, 43 FR 26380,26390.
Concerning the comments favoring the
date of this promulgation as the
eligibility date, the Administrator notes
that section 165(b) of the Act limits
eligibility for the 50-ton exemption to
those sources in existence on the date of
enactment of the 1977 Admendments to
the Act. For the reasons noted in the
Alabama Power decision, EPA has
authority to extend eligibility to March
1, 1978. However, the Agency cannot
extend this deadline to today's
promulgation. For these reasons March
1, 1978 is now promulgated as the
eligibility date for the 50-ton exemption.

VII. Fugitive Emissions

For PSD determinations prior to the
Alabama Power decision, EPA
considered all reasonably quantifiable
emissions of a pollutant-including both
point emissions (e.g., from a stack or
chimney) and fugitive emissions-on the
ground that the emissions deteriorate air
quality regardless of how they emanate.
This practice applied to calculations of a
source's emissions and potential
emissions of a given pollutant both: (1)
for the threshold determination under
section 169[1) of whether the source was
a "major emitting facility" subject to
section 165, and (2) for the permitting
requirements of section 165 itself.

The Alabama Power court upheld
EPA's practice for the latter purpose,
and confirmed that

The terms of section 165, which detail the
preconstruction review and permit
requirements for each new or modified
"major emitting facility" apply with equal
force to fugitive emissions and emissions
from industrial point sources.

EPA is correct that a major emitting facility
is subject to the requirements of section 165
for each pollutant it emits irrespective of the
manner in which it is emitted. [13 ERC at
2016-2017.]

However, as to the first practice, the
court held that section 169(1) is
controlled by the rulemaking provision
of section 302(j), and that fugitive
emissions of a given pollutant may be
included in the threshold calculation-
under section 169(1) only if the
Administrator first determines, by rule,
that they are to be included.

Accordingly, as part of the September
5, 1979 rulemaking proposal, the
Administrator identified 27 categories of
stationary sources for which he
proposed to include fugitive emissions in
threshold calculations of "major

emitting facility" status for purposes of
both section 165 and new source review
regulations. Numerous commenters
responded that the Administrator's
proposal did not constitute "adequate"
rulemaking, and that fugitive emissions
could not be included in threshold
calculations unless the rulemaking also
established, on an industry-by-Industry
basis, methods for quantification of
fugitive emissions and for analysis of
their impacts on air quality, and
included the identification of effective
techniques for their control. EPA has
considered these comments, but
believes that Congress intended the
rulemaking provision of section 302(j) to
serve a much simpler and ndrrowor
purpose.

As the court itself noted, "[t]he
legislative history of this rulemaking
provision is sparse," and it is therefore
particularly difficult to discern
Congress' motivation for including It. 13
ERC at 2017. In general, section 302(j)
sets out the criteria for determining
whether a source is "major" and hence
subject to the stringent requirements of
certain key provisions of the Act.
Congress clearly intended such
determinations to always include point
emissions, the type most commonly
associated with major polluters. It also
expressed its affirmative intent not to
exclude "non-point" or "fugitive"
emissions from those determinations:

[Tlhe "major stationary source" definition
Is clarified to indicate the inclusion of major
sources of fugitive emissions (last year's bill
was unclear in this respect) * * *.[H.R. Rep.
95-294, 95th Cong. 1st Sess, 4 (1977).]

Rather than include fugitive emissions
across-the-board, however, Congress
left it to the Administrator to determine
for which particular categories of
sources fugitive emissions will be
included in threshold calculations.

EPA therefore believes that the
purpose of the rulemaking under section
302(j) is to afford members of affected
categories of sources an opportunity to
comment on the Administrator's
determination to include fugitive
emissions in the threshold calculation,
and to allow them to present factual or
policy arguments in support of claims
that it would not be appropriate to do
so. Although many such presentations
will be technically oriented, EPA does
not agree that section 3020) requires the
formal promulgation of measurement,
modeling or control techniques or
guidelines, because the fundamental
decision which the Administrator Is
making under section 302(j) is whether
fugitive emissions should be included In
threshold calculations.
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EPA finds support for this
interpretation of section 302(j) in the fact
that section 165 does not contain any
rulemaking provision governing the
substantive regulation of fugitive
emissions. As explained earlier, the
Alabama Power court confirmed that
once a source is determined to be a
major emitting facility under section
169(1), the substantive preconstruction
review and permitting requirements of
section 165 "apply with equal force to
fugitive emissions and emissions from
industrial point sources." In other
words, even if fugitive emissions remain
excluded from threshold calculations,
section 165 requires that fugitive
emissions be taken into account in
determinations of whether NAAQS or
allowable increments will be violated
(section 165(a)(3)) and that fugitive
emissions be subjected to BACT
requirements (section 165(a)(4)). But
these substantive provisions do not
require EPA's prior promulgation of
technical rules governing measurement,
analysis or control such as those which
the commenters suggest are necessary
under section 3020). Since the
determination to include fugitive
emissions in threshold applicability
calculations is discretionary under
sections 302W) and 169(1), while the
substantive regulation of fugitive
emissions from all major emitting
facilities is mandatory under section
165, EPA does not believe that the
rulemaking provision of section 302(j)
was intended to require the
promulgation of such technical
guidelines or regulations.

EPA therefore concludes that the
rulemaking which it conducted was
"adequate" under section 302(j) since
affected sources were afforded the
opportunity to comment upon the
proposed inclusion of fugitive emissions
in their threshold calculations. EPA's
responses to more specific comments
are set out below. Several commenters
objected that the first 26 specific
categories of sources identified in the
proposal (as sources whose fugitive
emissions would be taken into account
in threshold calculations) were virtually
identical to the 28 categories of sources
identified in section 169(1) as sources
with threshold tonnages of 100 tons per
year (rather than 250 tons per year) for
determinations of "major emitting
facility" status.8 The commenterb
complained that by merely copying the
28 sources without any other supporting

gThe apparent discrepancy in the number of
categories (i.e.. 26 versus 28] is explained by the fact
that the September 5.1979 proposal listed
hydrofluoric, sulfuric and nitric acid plants together
in a single subheading.

rationale, EPA failed to conduct proper
rulemaking.

Although it is true that the two lists
are virtually identical, it is not true that
EPA failed to conduct proper
rulemaking. To the contrary, the
Administrator recognized that in
specifically identifying 28 categories of
sources in section 169(1), "Congress'
intention was to identify facilities
which, due to their size, are financially
able to bear the substantial regulatory
costs imposed by the PSD provisions
and which, as a group, are primarily
responsible for emission of the
deleterious pollutants that befoul our
nation's air." 13 ERC at 2003. In light of
that intent, the Administrator Initially
determined that as a matter of policy, it
would be appropriate to count all
emissions-including fugitive
emissions-in threshold calculations of
applicability for those 28 categories. The
proposal reflected that determination as
well as the Administrator's observation
that, because those sources have
traditionally been considered the major
polluters in the country, EPA's
experience in quantifying fugitive
emissions from them is, in general,
greater than its experience in doing so
for other sources.'
Source Category and Reference
Primary zinc smelters

Technical Guidance for Control of
Industrial Process Fugitive Particulate
Emissions-March 1977 (EPA-450/3-77-
010)

Portland cement plants
(EPA-450/3-77--O)

Iron and steel mill plants
Particulate Emission Factors Applicable to

Iron and Steel Industry (EPA-45014-7-.
028) (EPA-450/3-77-OlO)

Primary aluminum ore reduction plants
(EPA-450/3-77--010)

Primary copper smelters
(EPA-450/3-77-1o)

Petroleum refineries
Compilation of Air Pollutant Emission

Factors CAP-42)
Lime plants

(NSPS) (AP-42) (EPA-40/3-77.-00)
Phosphate rock processing plants

(EPA-450/3--77-010)
Coke oven batteries

(EPA-450/4-79-028]
Carbon black plants

(AP-42)
Primary lead smelters

(AP-.42) (EPA-450-3-77-010)
Sintering plants

(See Iron and steel mill plants)
Fossil fuel-fired boilers

(See Fossil fuel-fired steam electric plants)
Petroleum storage and transfer units

(AP-42)
Fossil fuel-fired steam electric plants

'For example. EPA has preiously published
fugitive emissions data for many of the identified
categories of sources:

(EPA-450/3-77--Om)

Several commenters pointed out,
however, that the two lists were not
identical insofar as certain restrictions
or limitations for six categories of
sources in the section 169(1] list were
not reflected in the proposed section
302(j) list. Specifically, the section 169(1)
list includes only the following (the
italicized portions were omitted from the
proposal): fossil-fuel fired steam electric
plants of more than two-hundred-and-
fifty million British thermal units per
hour heat input; coal cleaning plants
(thermal dryers); municipal incinerators
capable of charging more than two-
hundred-and-fifty tons of refuse per day;
carbon black plants (fumaceprocess];
fossil-fuel boilers of more than two-
hundred-and-fifty million British
thermal units per hour heat input; and
petroleum storage and transfer facilities
with a capacity exceeding three-
hundred-thousand barrels. These
discrepancies are the result of an
inadvertent administrative error, since
EPA intended to identify in-the proposed
section 302(j) list the same categories of
sources identified by Congress in the
section 169(1) list. Accordingly, the final
list promulgated today reflects the
qualifying descriptions specified above
for the six categories of sources. Several
commenters objected to the last
category on the list of sources for which
the Administrator proposed to include
fugitive emissions in threshold
calculations-namely, "any other
stationary source category which, at the
time of the applicability determination,
is being regulated under section 11 or
112 of the Act." Section 111 concerns the
establishment of standards of
performance for new stationary sources
(new source performance standards or
NSPS) and section 112 concerns the
establishment of national emissions
standards for hazardous air pollutants
(NESHAP). The commenters argued that
the focus of these provisions is on
emissions controls rather than on
ambient air quality, and that there is
therefore no logical link to support the
automatic inclusion of fugitive emissions
from a source for PSD threshold
calculation purposes simply because the
source is being regulated under section
111 or section 112. EPA disagrees with
some of the commenters' assumptions
and characterizations of NSPS and
NESHAP regulation, but concludes for
other reasons that the last category
should be revised to apply only to
sources which are being regulated under
section II or section 112 as of the
effective date of the amended PSD and
NSR regulations.
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The commenters contend that since an
NSPS under section 111 merely reflects,
fora category of sources, an emissions
limitation which is achievable through
the best system of continuous emissions
reduction which "the Admilstrator
deterniines has been adequately
demonstrated," the establishment of an
NSPS for a source is unrelated to the
ambient air quality considerations
which are at the heart of PSD review.
What the commenters overlook,
however, is that under section
111(b)(1)(B), NSPS are only promulgated
for categories of stationary sources
which have been included in a list under
section 111(b)[1)(A); and section
111[b)(1)(A) directs the Admiiistrator-to
"include a category of sources in such
list if in his judgment it causes, or
contributes significantly to, air-pollution
which may reasonably be anticipated to
endanger public health or welfare." In
other words, although the NSPS itself
may be based on technological
considerations, the decision to deyelop
the NSPS is clearly based on ambient air
quality concerns. Moreover, under
section 112, ambient air quality is
clearly a compelling concern because a
hazardous air pollutant to which a
NESHAP will apply is one "which in the
judgment of the Administrator causes, or
contributes to, air pollution which may
reasonably be anticipated to result in an
increase in mortality or an increase in
serious irreversible, or incapacitating
reversible, illness."

In short, categories of sources are
regulated under section 111 or section
112 on the basis of determinations by
the Administrator that their emissions
seriously and adversely impact ambient
air quality, and the Administrator
therefore determined that it would be
appropriate to include their fugitive
emissions in their threshold calculations
for purposes of PSD and NSR review
and regulation. That basic policy
determination is being finalized today.

At the same time, however, EPA
believes that the comments about'
"automatic" inclusion of categories of
sources which are not now regulated
under section 111 or section 112, but
which may be regulated thereunder at
some point in the future, raise valid
concerns. Although EPA believes that
the same basic policy considerations
would support the inclusion of fugitive
emissions for such categories of sources,
EPA recognizes that unless a source had
affirmative notice during this rulemaking
that it will be regulated in the future
under section 111 or section 112, it will
not really have been afforded a
meaningful opportunity to comment on,
the proposed inclusion of its fugitive

emissions in its threshold calculations,
Accordingly, EPA has determined to
limit the scope of the last category on
the proposedlist to sources which are
being regulated under section 111 or
section 112 as of the effective date of -
these amended PSD and NSR
regulations. At the time of any future
rulemaking under section 111 or section
112 proposing to regulate additional
categories of sources, EPA will conduct
parallel section 302(j) rulemaking
concerning the proposed inclusion of
fugitive emissions in threshold
calculations. On the issue of the
appropriateness of including fugitive
emissions in threshold calculations for
particular categories of sources, the
basic objection expressed by most
commenters was that fugitive emissions
data were either unavailable or
inadequate, and that it would therefore
be inappropriate to include fugitive
emissions in threshold calculations for a
particular category.

In response, EPA notes that such
concerns should and will be addressed
in the context of particular applicability
-determinations, but that they have not
changed the basic policy decision made
by the Administrator under section
302tj]. As explained earlier, fugitive
emissions must be taken into account
under section 165 in determining the
impact on ambient air quality of a.
proposed new source and the BACT
requirements which will apply to-it,
even if there are no existing fugitive
emissions data, or if the available data
are crude. Obviously, the nature and
extent of the available data and
technologies are important factors in
determining how fugitive emissions
should be taken into account and how
they should be regulated under the
review and permitting process of section
165; but those factors will not avoid or
eliminate the consideration of fugitive
emissions under that process. Similarly,
although the issue of quantification may
be relevant to particular applicability
determinations, EPA does not believe
that that issue alone is critical in
determining whether, as a general policy
matter, it is appropriate to include
fugitive emissions in threshold
calculations for a particular category of
sources.

EPA emphasizes, however, that
fugitive emissions from a source in one
of the listed categories will only be
included in threshold calculations "to
the extent quantifiable." EPA's intent
was and is to provide sources the
flexibility to explore with the reviewing
authority in the context of a particulaf
applicability determination, issues of
quantification which might be peculiar

to an individual source. (Of course,
fugitive emissions will not have to be
quantified for threshold purposes If the
source would qualify as a "major
emitting facility" on the basis of point
emissions alone, a situation which EPA
believes will occur more often than not.)
As indicated above, EPA has in the past
published data and other information
relating to the quantification of fugitive
emissions for various categories of
sources and, as some commenters noted,.
additional data and Information are
currently under development, EPA
considers these publications concerning
quantification of fugitive emissions as
guidance to be used as the starting point
for analysis, not as methodology or data
which must be rigidly adhered to in all
circumstances.

EPA encourages the development of
more sophisticated or precise methods
or models for quantification of fugitive
emissions, and will accept any estimate
of a source's fugitive emissions If the
source can support the accuracy and
reliability of the methodology which it
has developed or employed. In
situations where there are no published
emissions factors or other fugitive
emissions data for a particular category
of sources, EPA will consider
quantification estimates developed by a
source which have any reasonable and
rational basis, including-estimateo based
on the transfer of technology or based
on principles of material balance.
Moreover, if a source satisfactorily
demonstrates that all such
methodologies are inappropriate in Its
circumstances and that there Is
absolutely no basis for reasonably
estimating its fugitive emissions, EPA
would be willing to discount fugitive
emissions in the threshold calculation
for that individual source,

In short, sources will have an
opportunity to discuss the
appropriateness and reasonableness of
fugitive emissions-estimates for
purposes of both the threshold
calculation, as well as the requirements
of section 165. EPA is therefore
finalizing today the proposed list of
categories of sources whose fugitive
emissions will be included in threshold
calculations. EPA has considered

-comments with respect to the proposed
definition of "fugitive emissions," and
has determined that one change is
appropriate. Instead of defining fugitive
emissions as "those emission which do
not pass through a stack, chimney, vent,
or other functionally equivalent
opening," EPA believes that the term
should apply to "those emissions which
couldnot reasonably pass through a .
stack, chimney; vent or other,
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functionally equivalent opening." This
change will ensure that sources will not
discharge as fugitive emissions those
emissions which would ordinarily be
collected and discharged through stacks
or other functionally equivalent
openings, and will eliminate
disincentives for the construction of
ductwork and stacks for the collectibn
of emissions. Emissions which could
reasonably pass through a stack,
chimney, vent, or other functionally
equivalent opening will be treated the
same as all other point emissions for
threshold calculation purposes.

In addition, in light of EPA's action
today deleting the fugitive dust
exemption (see Fugitive Dust
Exemption), EPA is finalizing the
proposed deletion of the existing
definition of "fugitive dust" at 40 CFR
51.24(b)(6) and 52.21(b](6) (1979).

VIII. Fugitive Dust Exemption

The 1978 PSD regulations provided
that "fugitive dust" from a major
stationary source or major modification
be excluded from air quality impact
assessment, 40 CFR 51.24(k)(5),
52.21(k)(5](1979). Because of its decision
regarding inclusion of fugitive emissions
in threshold chculations, and because it
questioned EPA's authority to establish
the exemption in the manner in which it
did, the court in Alabama Power
vacated EPA's generalized excemption
for fugitive dust and remanded it to the
Agency for further consideration. 13
ERC at 1231 and 13 ERC at 2017.

In response to the court's opinion,
EPA proposed deletion of the fugitive
dust exemption. It also proposed to
delete a parallel provision in the Offset
Ruling (44 FR 3274). The majority of the
public commenters directly opposed this
proposal. The primary reasons were that
fugitive dust allegedly has little impact
on health and that techniques of
evaluating its air quality impacts are
unreliable.

As indicated above, the Alabama
Power court vacated EPA's partial
exemption of fugitive dust from the
requirements of section 165 because the
exemption was premised on the
erroneous assumption that "the statute
of its own momentum subjects major
sources of fugitive emissions to PSD
preconstruction review and permit
requirements" 13 ERC at 2017. However,
the court also expressed serious doubt
that EPA had the statutuory authority to
establish such an exemption by
regulation, because (1) section 165 does
not distinguish between fugitive
emissions and point emissions, but
applies "with equal force" to both types
of emissions, 13 ERC at 2016, and (2) in
the absence of explicit statutory

exemption authority, EPA's "general'
exemption authority is narrow in reach.
13 ERC at 2005-2010.

The court did outline, though, a
mechanism which it indicated is
available under the statutory scheme for
acccomplishing the objective of partially
exempting fugitive dust emitted by
major emitting facilities from the
requirements of section 165. That
approach would involve defining the
pollutant "particulate matter" "to
exclude particulates of a size or
composition determined not to present
substantial health or welfare concerns,"
13 ERC at 2018, n. 134, and then
regulating such "excluded particulates"
under section 111. Pursuant to section
109, EPA is currently reviewing the
criteria document for the particulate
matter NAAQS, and particle size is a
factor being considered in this review. If
the standard is revised, the rulemaking
requirements of section 307(d) will
apply.

EPA today is adopting its proposed
deletion of the existing "fugitive dust
exemption" and is deferring further
action on any such "exemption" pending
completion of the standard review
process.

IX. Source

A. Proposed Definitions of "Source"

In the 1978 PSD regulations, EPA
defined "source" as "any structure,
building, facility, equipment,
installation, or operation (or
combination thereof) which is located
on one or more contiguous or adjacent
properties and which is owned or
operated by the same person (or by
persons under common control)." The
Offset Ruling contained the same
definition of "source."

In its June 1979 opinion in Alabama
Power, the Court of Appeals rejected the
definition of "source" in the PSD
regulations. It concluded that Congress
intended section 111(a)(3) of the Act to
govern the definition of "source" for
PSD purposes. That section defines
"source" as "any building, structure,
facility, or installation which emits or
may emit any air pollutant." In defining
"source," EPA used the terms
"building," "structure," "facility," and
"installation," but then added
"equipment," "operation," and
"combination thereof." The court held
that EPA, in adding those terms,
exceeded its authority. It stated,
however, that the Agency has
substantial discretion to define one or
more of the four terms in section
111(a)(3) to include a wide range of
pollutant-emitting activities.

In its June opinion, the court also
focused on the clause "which is located
on one or more contiguous or adjacent
properties and which is owned or
operated by the same person (or persons
under common control)" The court held
that the approach, which that clause
embodied, of grouping pollutant-emitting
activities solely on the basis of
proximity and control is generally
acceptable, since the Agency had
"evidenced an intention to refrain from
unreasonable literal applications of the
definition and instead to consider as a
single source only common sense
industrial groupings." 13 ERC at 1230.

In September 1979, EPA proposed to
define "building, structure, facility and
installation" for PSD purposes as "any
grouping of pollutant-emitting activities
which are located on one or more
contiguous or adjacent properties and
which are owned or operated by the
same person (or by persons under
common control)." As the preamble to
the September proposal explains in
detail, EPA concluded that the proposed
definition would serve the purposes of
PSD adquately by requiring review of
those major projects that would cause
air quality deterioration. At the same
time, the definition would operate to
avoid review of projects that would not
increase deterioration significantly. In
EPA's view, the dominant purpose of
PSD review is to maintain air quality
within the applicable increments.

In September, EPA proposed to define
the four component terms differently for
nonattainment purposes. Specifically,
the Agency proposed to define
"building, structure and facility" as it
had proposed to define them for PSD
purposes, and "installation" as "an
identifiable piece of process
equipment." One effect of that proposal
would be the application of
nonattainment requirements to a new
piece of equipment that would emit
significant amounts of a pollutant for
which the area had been designated
nonattainment, regardless of any
accompanying emissions offsets at the
plant. The preamble to the proposal
explained: "Unlike the PSD provision,
the nonattainment provisions are
primarily intended not merely to prevent
excessive increases in emissions, but to
reduce emissions. This fundamental
difference in purpose requires a
different approach to defining the
sources that will be subject to NSRt" 44
FR 51932. EPA proposed to apply this
definition to "incomplete" SIPs, i.e.,
those which did not demonstrate
attainment based exclusively on
currently approved requirements. Fully
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"complete" SIPs could, under EPA's
proposal, use the PSD definition.

In December 1979, the court issued its
final opinion on the 1978 PSD
regulations, which opinion superseded
the June 1979 opinion. In the December
opinion, the court reaffirmed its earlier
-conclusions that EPA must adhere to
section 111(a)(3) in defining "source" for
PSD purposes and that EPA has
discretion to define the component
terms "reasonably to carry out" the
purposes of PSD. 13ERC at 2039. The
court added that "a plant is to be
viewed as a source" and that the
Agency "should" provide for the
aggregation of polluting-emitting
activities "according to considerations.
such as proximity and ownership." Id. at
2039 and 2040. But it warned that "EPA
cannot treat contiguous and commonly
owned units as a single source unless
they fit within the four permissible
statutory terms." Finally, the court said
that any new definitions "should also
provide explicit notice as to whether
(and on what statutory authority) EPA
construes the term source, as divided
into its constituent units, to include the
unloading of vessels at marine terminals
and 'long-line' operations such as
pipelines, railroads, and transmission
lines. We agreed with Industry Groups
that EPA has not yet given adequate
notice as to whether it considers those
industrial activities to be subject to
PSD." Id. at 2040.

In January 1980, EPA solicited
comment on the September proposals in
light of the December opinion of the
court. 45 FR 6803. EPA specifically
asked for comment on whether factors
other than proximity and control, such
as the functional relationship of one
activity to another, should be used. The
Agency also asked for specific examples
of cases where a literal application of
the proposed definition would be
unreasonable.
B. PSD: Comments on Proposal and
Responses

Most commenters agreed that for PSD
purposes EPA should adopt definitions
of "building," "structure," "facility," and
"installation' that would aggregate
pollutant-emitting activities, instead of
definitions that would restrict one or
more of those terms to an individual
activity. One commenter, however,
argued that EPA should adopt for PSD
purposes the same definitions ofthose
terms that it had proposed to adopt for
nonattainment purposes. The,
commenter asserted that the decision of
the court inASARCO v. EPA, 578 F.2d
319 (D.C. Cir. 1978), required the Agency
to impose BACT on a new unit at a
plant, even if the unit would result in no

net increase in emissions. The
,commenter also asserted that.the All-
encompassing definition * * * destroys
the intent of the PSD program by letting
opportunities for reducing increment
consumption disappear before control
technology standards (i.e., NSPS) can be
in place." (Emphasis addedJ

EPA has decided to adopt for PSD
purposes the sort of "all-encompassing"
definitions that the commenter opposed.
First in its December 1979 opinion in
Alabama Power, the court explicitly
held thatASARCO "does not prevent'
aggregation of individual units of a plant
Into a single source." la ERG at 2040.
Second, the dominant purpose of PSD
review is not to reduce increment
consumption, but rather to maintain air
quality deterioration below an
applicable increment A definitional
structure that aggregates pollutant-
emitting activities into one "source"
would serve that purpose, since it would.
allow only those changes at the
"source" that would not significantly
worsen-air quality to escape review.

Some of the commenters who agreed
that each of the component terms of
"source" should aggregate pollutant-
emitting activities also supported the
use of proximity and control as the sole
criteria for aggregating then. Most of
those commenters, however, objected to
the use of proximity and control as the
sole criteria, some on-the ground that
the proposed definitions would be too
inclusive and others on the ground that
the definitions would not be inclusive
enough.

The commenters who thought the
definitions would be too inclusive
asserted that they would group sets of
activities at one site and under common
control that are functionally or
operationally distinct. Typical of the
examples they gave are the following
activities at one site and under common
control: (1) a surface coal mine and coal-
burning electrical generators that the
mine supplies with coal; (2) a rock
quarry and theportland cement plant
that the quarry supplies with raw .
material; (3) a primary aluminum ore
reduction plant, an aluminum
fabrication plant and an aluminum
reclamation plant; (4) a refinery, a
service station, a research laboratory, a
fertilizer factory, and a pesticide factory;
and (5) a uranium mill and an oil field.
With the language of the June 1979
opinion in mind, the commenters
contended generally that to group the
nominally different activities in each of
those examples would violate any
commonwsense notion of "plant."

The commenters who thought the
proposed definitions would be too
inclusive suggested a wide range of

alternative definitions. For example, one
group proposed that activities at onlesite
and under common control should be
combined only if: (1) they share the first
three digits under the Standard
Industrial Classification Code of the U.S.
Department of Commerce, (2) they are
dependent upon or affect the process of
each other, (3) they use a common raw
product or produce a common product,
and (4) the proponent of the project In
question does not show that the
activities have entirely separate air
quality impacts.

The commenters who thought the
proposed definitions would not be
inclusive enough urged the Agency to
abandon control as a factor and adopt
function in its place. Some of them
described a plan by a group of
independent companies to construct
jointly a single coal-burning power plant
to replace oil-burning power plants at
various manufacturing sites belonging to
those companies near to the site of the
coal-burning plant. The commenters
contended that EPA should treat the old
plants and the new plant as being within
one "source ' so that the new plant
might escape PSD review. They argued
that the new plant would-not deteriorate
air quality, since presumably the
decrease in emissions from the
shutdown of the old plants would offset
the increase from the new plant, and
that to allow it fo escape review would
facilitate the national switch from oil to
coal.

After considering the comments of
those who objected to the use of
proximity and control only, EPA has
decided to adopt for PSD purposes a
definition of "building, structure, facility,
and installation" that is different from
the one it proposed in September, The
final definition provides that those
component terms each denote "all of the
pollutant-emitting activities which
belong to the same industrial grouping,
are located on one or more contiguous
or adjacent properties, and are under
the control of the same person (or
persons under common control).
Pollutant-emitting activities shall be
considered as part of the same industrial,
grouping if they belong to the same
'Major Group' (i.e., which have the same
two-digit code) as described In the
.Standard Industrial Classification
Manual, 1972, as amended by the 1977
Supplement (U.S. Government Printing
Office stock numbers 4101-0066 and
003-005-00176-0, respectively)."

In EPA's view, the December opinion
of the court in Alabama Power sets the
following boundaries on the definition
for PSD purposes of the component
terms of "source": (1) it must carry out
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reasonably the purposes of PSD; (2) it
must approximate a common sense
notion of "plant"; and (3) it must avoid
aggregating pollutant-emitting activities
that as a group would not fit within the
ordinary meaning of "building."
"structure," "facility," or "installation."

The comments on the proposed
definition of "source" have persuaded
EPA that the definition would fail to
approximate a common sense notion of
"plant," since in a significant number of
cases it would group activities that
ordinarily would be considered as
separate. For instance, a uranium mill
and an oil field would ordinarily be
regarded as separate entities, yet the
proposed definition would treat them as
one.

In formulating a new definition of
"source," EPA accepted the suggestion
of one commenter that the Agency use a
standard industrial classification code
for distinguishing between sets of
activities on the basis of their functional
interrelationships. While EPA sought to
distinguish between activities on that
basis, it also sought to maximize the
predictability of aggregating activities
and to minimize the difficulty of
administering the definition. To have
merely added function to the proposed
definition as another abstract factor
would have reduced the predictability of
aggregating activities under that
definition dramatically, since any
assessment of functional
interrelationships would be highly
subjective. To have merely added
function would also have made
administration of the definition
substantially more difficult, since any
attempt to assess those
interrelationships would have embroiled
the Agency in numerous, fine-grained
analyses. A classification code, by
contrast, offers objectivity and relative
simplicity.

EPA has chosen the classification
code in the StandardIndustrial
Classification Manual, 1972, as
amended in 1977 ("SIC'), because it is
both widely-known and widely-used.
EPA has also chosen to use just one set
of categories in the manual, those that
describe each "Major Group" in the
classification system and that bear a
two-digit classification number,
although the commenter who suggested
that EPA use such a code also suggested
that the Agency use the categories at the
three-digit level. On the one hand, the
two-digit categories are narrow enough
to separate sets of activities into
common sense groupings. In fact, most
of the nominally different sets of
activities in the examples given above
would fall into a different two-digit

category; only the fertilizer factory and
the pesticides factory would fall into the
same category. On the other hand, the
categories are broad enough to minimize
the likelihood of artificially dividing a
set of activities that does constitute a
"plant" into more than one group and
-the likelihood of disputes over whether
a set of activities falls entirely into one
category or another.

Each source Is to be classified
according to Its primary activity, which
is determined by its principal product or
group of products produced or
distributed, or services rendered. Thus,
one source classification encompasses
both primary and support facilities, even
when the latter includes units with a
different two-digit SIC code. Support
facilities are typically those which
convey, store, or otherwise assist in the
production of the principal product.
Where a single unit is used to support
two otherwise distinct sets of ictivities,
the unit Is to be included within the
source which relies most heavily on its
support. For example, a boiler might be
used to generate process steam for both
a commonly controlled and located kraft
pulp mill and plywood manufacturing
plant. If the yearly boiler output is used
primarily by the pulp mill, then the total
emissions of the boiler should be
attributed to the mill.

In adopting the new definition of
"source," EPA rejected the requests of
those commenters who thought that the
proposed definition would not be
inclusive enough. As noted above, they
urged that EPA formulate a definition
that looked only to proximity aid
function. But such a definition by
looking to function would unnecessarily
increase uncertainty and drain the
Agency's resources. In addition, such a
definition would present groupings, such
as the example the commenters gave,
that would severely strain the
boundaries of even the most elastic of
the four terms, "building." "structure,"
"facility," and "installation."

Many commenters urged EPA to
clarify the extent to which the final
definition of those terms encompasses
the activities along a "long-line"
operation, such as a pipeline or
electrical power line. For example, some
urged EPA to add to the definition the
provision that the properties for such
operations are neither contiguous nor
adjacent. To add such a provision is
unnecessary. EPA has stated in the past
and now confirms that It does not intend
"source" to encompass activities that
would be many miles apart along a long-
line operation. For instance, EPA would
not treat all of the pumping stations

along a multistate pipeline as one
"source."

EPA is unable to say precisely at this
point how far apart activities must be in
order to be treated separately. The
Agency can answer that question only
through case-by-case determinations.
One commenter asked, however,
whether EPA would treat a surface coal
mine and an electrical generator
separated by 20 miles and linked by a
railroad as one "souce," if the mine, the
generator, and the railroad were all
under common control. EPA confirms
that it would not. First, the mine and the
generator would be too far apart.
Second. each would fall into a different
two-digit SIC category.

Three commenters focused on
whether and to what extent the
emissions from each ship that would
dock at a proposed marine terminal
should be taken into account in
determining whether the terminal would
be "major" for PSD purposes. One
commenter argued in effect that the
emhissions of each such ship that are
quantifiable and occur while the ship is
coming to, staying at or going from the
terminal should be taken into account.
In the view of that commenter, all of
those activities would be "integral" to
the operation of the terminaL Another
commenter asserted that none of the
emissions of any such ship should be
taken Into account, because ships are
mobile sources. The remaining
commenter contended that only the
emissions that- (1) come from a ship
which is under the proprietary control of
the owner or operator of the terminal
and (2) occur while the ship is atthe
dock should be included in an
applicability determination. That
commenter viewed the ability of the
terminal owner or operator to regulate
the behavior of a ship as the critical
consideration.

The permit requirements of the final
Part 52 PSD regulations apply to a
collection of pollutant-emitting activities
according to the "potential to emit" of
just those activities in that collection
which constitute a "stationary source."
Whether and to what extent the
emissions of ships that would dock at a
terminal are to be taken into account in
determining PSD applicability depends,
therefore, on whether and to what
extent the term "stationary source'" in
the final regulations encompasses not
only the activities of the terminal itself.
but also the activities of the ships while
they are coming to, staying at, or going
from the terminal.

The final definition of"building.
structure, facility, and installation"
resolves that question. EPA intends the
term "stationary source" under that
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definition to encompass the activities of
a marine terminal and only those •
dockside activities that would serve the
purposes of the terminal directly and
would be under the control of its owner
or operator. The term "dockside
activities" means those activities in
which the ships would engage while
docked at the terminal. While
"stationary source" encompasses
combinations of activities, it is limited to
combinations that would be
"stationary," that is, fixed to the
particular site. The activities of a
terminal itself would be stationary, but
all ship activities would not be. Only
those that would directly serve the
purposes of the terminal, such as
loading and unloading, would be
stationary since they alone would be in
a sense fixed to the particular site.
Hence, "stationary source"
encompasses the activities of a marine
terminal and only those dockside
activities that would directly serve its
purposes.

In addition, while "stationary source"
encompasses combinations of stationary
activities, it is further limited to those
that would locate on "contiguous or
adjacent properties." In EPA's view,
only dockside activities would be
located on "property" that is contiguous
or adjacent to the terminal. Next,
"stationary source" is also limited to
those combinations of activities that
would-be "under the control" of one
person or one group of persons who are
themselves under common control.
Hence, "stationary source"
encompasses only the activities at a
terminal and those dockside activities
over which the owner or operator of the
terminal would have control. Finally, the
activities at a terminal and any such
dockside activities fall under a single
two-digit SIC category, namely "Water
Transportation" (number 44).

Whether a particular dockside
activitiy would directly serve the
purposes of a terminal and would be
under the control of its owner or
operator depends upon the .
circumstances of a specific situation.
Presumably, however, the activity of
loading or unloading a ship would in
every case directly serve the purposes of
the terminal andwould be under the
control of its owner or operator to a
substantial extent. In particular, the
Agency would expect that no loading or
unloading could occur without the
consent of the owner or operator and
consequently that the owner or operator
would set, or at least have a significant
say in the setting of, the schedule for
loading or unloading.

In adopting this interpretation of
"stationary source," EPA in large
measure has rejected the arguments of
the commenters on the ship emissions
issue. First, to treat all of the activities
of a ship while it is coming to, staying at,
and going from a terminal would violate
any common sense notion of "building,"
"structure," "facility," or "installation."
To group just those activities occurring
at the terminal that are essential to its
functioning entirely comports with
common sense. Second, an activity such
as loading and unloading is certainly
stationary, even if the ships that engage
in it have mobility. Ships, moreover, are
not "mobile sources" within the meaning
of section 110[a)(5) of the Act, the
provision restricting indirect source
review. Finally, the fact that a terminal
owner or operator does not own a
particular ship does not mean that the
owner or operator has no control over
behavior of the ship at the terminal.

In deference to the position taken in
Alabama Power, EPA has decided to
treat the definition of "source" in the
1978 PSD regulations as not
encompassing any ship or ship activity.
As a result, ship emissions are not to be
taken into account at all in determining
whether a marine terminal is subject to
review under the 1978 PSD regulations.
A terminal which would not be subject
to review under the 1978 regulations if
ship emissions are not included in the
determination of potential to emit can
also be excluded from review under the
new regulations provided certain
conditions are met. These conditions are
that the owner or operator of such a
source has obtained each of the permits
required under the SIP for the terminal
before the date this notice appears in
the Federal Register and commences
construction on it within 18 months after
that date.

The final definition of the component
terms of "stationary source" differs from
the proposed definition in one
significant respect. The proposed
definition used the phrase "any grouping
of pollutant-emitting activities." The
final definition uses the phrase "all of
the pollutant-emitting activities." Taken
literally, the proposed definition would
haye referred not only to all of the
activities at a plant, but also to any
subgroup of those activities. EPA,
however, intended it to refer only to all
of the activities. The final definition
merely makes that explicit.
C. Nonattainment: Comments on
Proposal and Response

Many commenters objected to EPA's
proposed definition of "source" for
nonattainment areas. Several
commenters argued that there was no

statutory basis for the distinotion drawn
in the proposal between "complete" and
"incomplete" SIPs. Most of the
commenters further claimed that the
"dual definition" (i.e., treating a source
as both a plant and an individual piece
of process equipment at the plant) both
was illegal under the statute and
Alabama Power and was wrong as a
matter of policy.

The legal arguments presented by the
commenters fell into two broad
categories. First, they argued that the
dual definition really defined "source"
as a combination of surces, which had
been forbidden by both Alabama Power
and ASARCO. EPA therefore could, In
these commenters' view, define "source"
as either the entire plant or an
individual piece of process equipment,
but not both. These commenters opted
for the former approach.

The second legal argument challenged
EPA's contention that use of the plant-
wide definition would be improper in
nonattainment areas, because the
purpose of the nonattainment new
source review program is to reduce
emissions, not to hold emissions
constant. The commenters claimed that
the Act gives primary responsibility for
assuring reasonable further progress to
the states, and the states therefore can
choose whatever mix of strategies they
want to achieve reasonable further
progress. This suggested to the
commenters that EPA had no authority
to ban a plant-wide definition for new
source review if the state could
otherwise demonstrate reasonable
further progress.

Several commenters also pointed to a
variety of policy concerns which they
felt militated against EPA's proposed
dual definition. First, they argued that
the definition would discourage
technological innovation that could
actually reduce emissions, because
sources would be reluctant to modernize
for fear that such requirements as LAER
would be applied to them, In particular,
they felt sources would be unwilling to
retire old inefficient facilities and
replace them with efficient cleaner ones,
Second, some commenters claimed that
there was no point to reviewing a
facility where offsetting emissions could
be obtained, since on the whole ambient
air quality would not get any worse.
Finally, many commenters complained
that the definitional structure as a whole
was far too complex, and they urged
that EPA simplify the system both by
eliminating the distinction between
"complete" and "incomplete" SIPs and
by adopting one definition for both PSD
and nonattainment areas. Most
commenters preferred the PSD
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definition, although some urged that the
dual definition be used.

In revising the Offset Ruling in
January 1979, EPA adopted definitions
of "source" and "modification" which
had the effect of requiring any increase
greater than 100 tons in the potential to
emit of a plant to undergo
nonattainment new source review, even
if offsetting reductions at the plant were
to accompany the change. The effect of
the proposed definitions of "source" and
"modification" which are being
promulgated today would be basically
the same as those in the Offset Ruling.
Adoption of the proposed definitions
would constitute, therefore, a
continuation of an established approach
to nonattainment new source review.

The comments on the dual definition
have failed to persuade EPA that it
should abandon the established
approach at this time. As a result, the
agency has decided to adopt the dual
definition in each set of nonattainment
regulations. For the reasons given
below, EPA does not agree that the dual
definition is either illegal or unsound
from a policy standpoint. In addition,
the agency has decided that the dual
definition should be used regardless of
whether the SIP is complete or
incomplete. EPA agrees with the
commenters that there is little support in
the statute for defining "source"
according to the complete or incomplete
status of the SIP, and that the proposed
definition was complicated.

The dual definition, by defining
individual units as a "source," will bring
more units in for review in areas with
unhealthy air and thereby result in
reducing emissions from the status quo.
The legislative history of the Act
indicates that new source review was
intended to be an important tool in the
drive towards attainment of ambient air
quality standards. As the House Report
stated-

[Maximum pollution control from new
sources is necessary in order to permit room
for maximum potential economic growth.
This is particularly true in light of the
requirement for reasonable further progress
and the indications that emissions from many
existing sources in nonattainment areas will
be increasing (due to fuel switching, natural
gas curtailments) or remaining static (due to
delayed compliance orders. et cetera).
Finally, the technology forcing purpose of the
act is best served by requiring maximum
feasible pollution control from these new
sources in dirty air areas. For all these
reasons, the committee adopted the
requirement for proposed new or modified
major stationary sources in nonattainment
areas to meet the lowest achievable emission
rate requirement.
H. Rep. No. 95-294, 95th Congress, Ist
Sess. 215 (1977). In addition, after

hearing testimony that no steel sources
owned by five major steel companies
were in compliance, the House inserted
into section 173 a requirement that the
owner of a proposed source or
modification demonstrate that all other
sources owned, operated, or controlled
by him in the state are in compliance
with the applicable SIP. Id. at 210-213.
In this way, Congress meant to use new
source review as a means of cleaning up
existing sources as well

To realize this goal fully, Congress
intended that new source review be
applied to the greatest extent possible.
For example, Senator Muskle, in
presenting the Clean Air Act
Amendments of 1977 to the Senate,
spoke of reviewing "any physical
change which increases [emissions]
* * ," and he went on to note:

Thus, [under the offset ruling and Part D
NSR requirements] a new source Is still
subject to such requirements as "lowest
achievable emission rate" even if it is
constructed as a replacement for an older
facility resulting In a new reduction from
previous emission levels. 123 Cong. Rec. at S
13702 (daily edition, August 4,19M7).
Since the dual definition would bring in
more sources or modifications for
review than would the plant-wide
definition used for PSD purposes
(including many replacement facilities
which would not be reviewed under a
plant-wide definition), use of the dual
definition clearly is more consistent
with Congressional intent

The dual definition also is consistent
with Alabama Power and ASARCO.
Alabama Power held that EPA had
broad discretion to define the
constituent terms of "source" so as best
to effectuate the purposes of the statute.
Different definitions of "source" can
therefore be used for different sections
of the statute. See 13 ERG at 2039. As
EPA discussed in detail in Its proposal,
the purpose of the nonattainment
provisions is to "positively reduce
emissions," not merely to hold emissions
constant. In addition, unrestricted use of
meeting emissions at an entire plant in
nonattainment areas would make
attainment more difficult, since many of
the limited number of cost-effective
opportunities to reduce emissions will in
fact be used to avoid review. See 44 FR
51932. The dual definition therefore
comports with the purposes of Part D of
the Act.

Moreover, Alabama Power and
ASARCO takentogether suggest that
there Is a distinction between Clean Air
Act programs designed to enhance air
quality and those designed only to
maintain air quality. InASARCO, the
Court of Appeals for the District of
Columbia Circuit struck down the

definition of "source" for new source
performance standards (NSPS), which
had employed a "bubble" concept. An
important element in the court's decision
was its belief that the "bubble" by
allowing sources to escape NSPS, was
inconsistent with the purpose of NSPS,
which was to improve air quality. See
578 F2d at 327-28. But in Alabama
Power, the same court held that for PSD
purposes, EPA must use a "bubble"
approach, precisely because PSI) is
designed to maintain air quality and
therefore deals with "a significantly
different regulation and statutory
purpose." 13 ERO at 2044.

Under this analysis, use of a plant-
wide definition to avoid new source
review would appear to be
inappropriate in nonattainment areas,
since the purpose of nonattainment SIPs
Is to improve existing air quality so as to
attain the ambient air quality standafds.
EPA therefore believes that it would be
more consistent with the purposes of the
Act not to permit states to choose a
plant-wide definition of source.

Promulgation of the dual definition
follows the mandate of Alabama Power,
which held that, while EPA could not
define "sburce" as a combination of
sources, EPA had broad discretion to
define "building," "structure," "facility,"
and "installation" so as to best
accomplish the purposes of the Act. 13
ERC at 2039. This holding contemplates
that one term (such as "building") may
be more inclusive than another term
(such as "installation"), and so a
"building" may include many
'Installations." In this way, a "source"
can, under Alabama Powe, be
composed of smaller "sources," yet not
be a combination of sources. The dual
definition fits into Alabama Power,
since under EPA's definitional scheme, a
"source" is either an individual piece of
process equipment or the entire plant; it
is not a combination of sources. That is,
when deciding whether a source must
undergo new source review, the
reviewing authority must deteninine
whether there was a significant increase
in emissions at either a 'major"
individual piece of equipment or at the
plant as a whole. Wherever such an
increase occurs is a "source." Thus the
plant itself is a source, not a
combination of sources, although it may
contain smaller sources.

EPA recognizes that use of different
definitions for PSD and nonattainment
areas adds to the complexity of the
permitting process. But this additional
complexity Is outweighed by the need
for a more inclusive definition of source
in nonattainment areas in order to
assure attainment of standards.
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Although it is claimed that some
sources may not be willing to modernize
their facilities due to the perceived
added expense of LAER and the need to
demonstrate statewide compliance, EPA
believes that its approach is justified by
the fact that the dual definition will
bring in more sources and modifications
for review and will require better
pollution control technology in
nonattaininent areas.10

EPA disagrees that iuse of a plant-
wide definition would allow a plant
with a new installation to achieve the
same emissions reductions as LAER, but
in a less expensive nianner by finding
offsets elsewhere in the plant. This
argument assumes that LAER is
markedly more costly than the
requirements that would otherwise
apply. EPA believes that its own past
actions, and those of the states, indicate
that LAER need not and is not generally
being interpreted in this manner.

EPA believes, and most commenters
agreed, that new facilities should install
state-of-the-art control technology. Such
a requirement is imposed by the Clean
Air Act for major new sources in PSD
areas (BACT), for major new sources in
nonattainment areas (LAER), and
whenever EPA has set new source
performance standards (NSPS). EPA
therefore intends to interpret the LAER
requirement in a reasonable manner, as
it believes it has in the past, and to take
a close look whenever LAER would be
substantially stricter than these other
requirements.

EPA intends that its interpretation of
"building, structure, and facility" be
identical to that for "building, structure,
facility, or installation" used for PSD
purposes.

11

X. Modification
This section discusses the final PSD

and nonattainment definitions of "major
modifications" and "net emissions
increase" which EPA is promulgating in
this notice. The section first describes
those final provisions. It then focuses on
each of their major aspects, giving in -
particular the relevant proposal, the
comments on it and EPA's responses.
An example of how the definitions work
appears at the end of the section. The

'0 Contrary to one commenter's argument, EPA
believes that the dual definition will not cause
sources to locate In clean areas. Any such source
would be subject to PSD review in any event.

11 One commenter requested EPA define "source
as one emitting the criteria pollutants, and not "any
pollutant regulated under the Act." EPA has decided
to retain its definition, since It comports with
section 302(j) of the Act. However, pursuant to
section 172(b)(6), EPA will require new source
revlbw permits only for those pollutants for which
an area has been designated nonattainment and for
which the source Is major.

section also discusses a provision which
appears in the PSD and nonattainment
definitions of "major stationary source,"
but which stems from the final
formulation of "major modification."
That provision establishes that a
physical change at a "minor" stationary
source which change by itself would
constitute a "major stationary source"
shall be treated as a "major stationary
source."

A. .Final Definitions of "Major
Modification" and "Net Emissions
Increase"

With the. final amendments
announced here, the Part 51 and Part 52
PSD regulations now define "major
modification" as any 'hysical change"
or "change in method of operation" tt a
major stationary source which would
result in a 'ignificant net emissions
increase in any pollutant subject to
regulation under the Act. See
§§ 51.24(b)(2) and 52.21(b)(2).

While the ne* PSD regulations do not
define "physical change" or "change in
nmethod of operation," they provide that
those phrases do not encompass certain
specific types of events. Those types
are: (1) routine maintenance, repair and
replacement; (2] a fuel switch due to an
order under the Energy Supply and
Environmental Coordination Act of 1974
(or any superseding legislation] or dde
to a natural gas curtailment plan under
the Federal Power Act; (3) a fuel switch
due to an order or rule under section 125
of the Clean Air Act; (4) a switch at a
steam generating unit to a fuel derived
in whole or in part from municipal solid
waste; (5) a switch to a fuel or raw
material which (a) the source was
capable of accommodating before
January 6, 1975, so long as the switch
would requireno change in any
preconstruction permit condition
established after that date under the SIP
(including any PSD permit condition) or
(b) the source is approved to make
'under a PSD permit; (6) any increase in
the hours or rate of operation of a
source, so long as the increase would
require no change in any
preconstruction permit condition
established after January 6, 1975 under
the SIP; and (7) a change in the
ownership of a stationary source.

The new PSD regulations define
"significant" in terms of de minimis
thresholds for each pollutant subject to
regulation under the Act. Those
thresholds appear in §§ 51.24(b)(21) and
52.21(b)(21). For example, the threshold
for sulfur dioxide is 40 tons per year. A
"net emissions increase" in sulfur
dioxide below that level is not
"significant." For a fuller discussion of

the thresholds, see the section entitled
De Minimis Exemptions.

Finally, the new PSD regulations
contain definitions of "net emissions
increase," which appear as
§ § 51.24(b)(3) and 52.21(b) (3) Under
those definitions, "net emissions
increase" denotes the positive sum of
any increase in "actual emissions" from
a particular physical or operational
change at a source and any other
increases and decreases in "actual
emissions" that are contemporaneous

,with the particular change and
otherwise creditable.

The first step in determining whether
a "net emissions increase" would occur
is to determine whether the physical or
operational change in question would
itself result in an increase in "actual
emissions." If it would not, then It could
not result in a "net emissions Increase,"
If it would, the second step is to Identify
and quantify any other prior increases
and decreases in "actual emissions" that
would be contemporaneous with the
particular change and otherwise
creditable, The third Qtep, finally, is to
total the increase from the particular
change with the other contemporaneous
increases and decreases. If the total
would exceed zero, then a "net
emissions increase" would result from
the change.

The definitions of "net emissions
increase" specify which increases and
decreases in "actual emissions" are
contemporaneous, Under the definition
in the Part 52 PSD regulations, increases
or decreases are contemporaneous with
a proposed change only if they occur
between two dates: first, the date five
years before construction "commences"
on the proposed physical or operational
change in question and, second, the date
the increase from that change "occurs."
An increase from a physical change
"occurs" when the affected emissions
unit becomes operational and begins to
emit a particular pollutant. Any unit that
requires shakedown becomes
operational only after a reasonable
shakedown period (not to exceed 180
days). Under the definition in the Part 51
regulations, a state in revising its SIP
may set a period other than the five-year
period of the Part 52 regulations to
define what is contemporaneous and
what is not, so long as the period Is not
unreasonably long.

The definitions of "net emissions
increase" in the PSD regulations also
specify which contemporaneous
increases and decreases in "actual
emissions" are creditable. A
contemporaneous increase or decrease
is creditable only if the relevant
reviewing authority has not relied on it
in issuing a PSD permit for the source,
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and that permit is still in effect when the
increase in "actual emissions" from the
particular change occurs. A reviewing
authority "relies" on an increase or
decrease when, after taking the increase
or decrease into account, it concludes
that the proposed project would not
cause or contribute to a violation of an
increment or ambient standard. A
contemporaneous increase or decrease
in "actual emissions" of sulfur dioxide
or particulate matter that occurs before
the applicable baseline date is
creditable only if, in addition, it is
required to be considered in calculating
how much of a particular increment
remains available.

Finally, the definitions of "net
emissions increase" in the new PSD
regulations specify the extent to which
any contemporaneous and otherwise
creditable increase or decrease is
creditable. Any such increase is
creditable to the extent that the new
level ef "actual emissions" exceeds the
old level of "actual emissions." Any
such decrease is creditable only to the
extent that (1) the old level of "actual
emissions" (or the old level of
"allowable emissions," if it is lower)
exceeds the new level of "actual
emissions," (2) the decrease is federally
enforceable at the time construction
begins on the proposed physical or
operational change which it is intended
to offset, and (3) the decrease has
roughly the same health and welfare
significance as the increase from the
proposed change.

Under the final PSD regulations, the
phrase "actual emissions" means the
rate at which an emissions unit actually
emits a particular pollutant. See
§§ 51.24(b)(21) and 52.21(b)(21). In
general, that rate as of a particular date
equals the average rate in tons per year
'at which the unit actually emitted the
pollutant during a two-year period
which precedes the particular date and
is representative of normal source
operation. The reviewing authority may
presume that any "source-specific
allowable emissions" for the unit is
equivalent to the actual emissions of the
unit. For any unit which has yet to begin
normal operations on the date in
question, its actual emissions equal its
"potential to emit" on that date. For a
fuller discussion of the concept of
"actual emissions" and in particular of
what constitutes "source-specific
allowable emissions," see the section on
Increment Consumption.

The final PSD regulations also
describe in detail the concept of
"allowable emissions." See
§ § 51.24(b)(16) and 52.21(b)(16). That
phrase means in essence the maximum

rate at which an emissions unit under
the most stringent of certain legal
constraints may emit a particular
pollutant. The legal constraints are (1)
any applicable standards in 40 CFR
Parts 60 and 61, (2) any applicable SIP
limitations, including any with a future
compliance date, and (3) any applicable
condition in a permit issued under the
SIP that is federally enforceable, also
including any condition with a future
compliance date.

The final amendments to the Offset
Ruling, 40 CFR 51.18 and 40 CFR 52.24
which are announced here also include
new definitions of "major modification,"
"significant," "net emissions increase,"
"actual emissions," and "allowable
emissions." In general those definitions
follow the pattern of the PSED definitions,
Only the definitions of "net emissions
increase" in those nonattainment
provisions vary significantly. They add
that a decrease in "actual emissions"
which is contemporaneous with the
increase in question may be credited
only if and only to the extent that the
relevant permitting authority has not
already accepted it as a satisfactory
"offset" in issuing a preconstruction
permit under the SIP.
B. No Net Increase

The Alabama Power decision rejected
EPA's regulatory approach of requiring
PSD review of potential emissions
increases at existing stationary sources
only when such increases would equal
or exceed the 100/250 ton threshold
used in the review of new sources. It
held instead that a change in a major
stationary source is subject to review
only if it would result in any significant
net increase. In response, EPA proposed
on September 5,1979, an approach that
would subject to new source review
(NSR) under the relevant PSD or
nonattainment provisions only each
significant net increase that would occur
in the potential to emit or a major
stationary source. Under the proposal, a
significant net increase was to be an
overall increase in the potential to emit
of the source equal to or greater than a
pollutant-specific emissions cutoff (see
De Minimis Exemptions), taking into
account contemporaneous emissions
increases and decreases at the same
source. An exception to this general rule
of netting contemporaneous increases
and decreases was to be the case of
construction restrictions under sections
110(a)2)(1) and 173(4). There,
accumulated increases would count
toward triggering the growth
prohibitions, without regard to any
contemporaneous reductions occurring
at the same source.

Public comment supported this
proposal (except with respect to the
construction restrictions) as the clear
and proper interpretation of the
Alabama Power decision. Sixty-two of
sixty-three commenters endorsed the
general netting approach to modification
taken in the proposal, although several
took Issue ith certain of the specific
rules relating to the concept (see
discussion below). Several commenters
felt that requiring any significant net
increase to undergo review was too
strict on existing sources as compared
with new sources, since new sources
can emit up to 100/250 tons per year and
still not be subject to review. The terms
of the Act and the court decision
preclude allowing such a general
exemption for existing sources. Pursuant
to Alabama Power, the Administrator is
today promulgating the netting concept
for determining the review applicability
of changes at existing major stationary
sources (consistent with each program's
definition of source). This promulgation
affects regulations for PSD (40 CFR 52.21
and 40 CFR 51.24), nonattainment NSR
(Emissions Offset Interpretative Ruling
and 40 CFR 51.18(j), Review of New
Stationary Sources and Modifications),
and the construction restrictions under
sections 110(a](2]W1] and 173(4), (40 CFR
52.24, Statutory Restriction on new
Stationary Sources). Allowance of
netting for determining the applicability
of 40 CFR 52.24 is a change from the
proposal and is discussed below.

C. Pollutant Applicability
EPA proposed to require

preconstruction review only if the
increase in potential to emit would be
for a pollutant which the source emits in
major amounts. Once an increase in the
major pollutant triggered PSD review
then review would be required for all
regulated pullutants emitted in greater
than de minimis amounts as a result of
the modification. Review would also be
required if the emissions change itself
were equivalent to a majorstationary
source.

Only limited comment was received
on EPA's proposal to require review
where major changes in emissions of
minor pollutants or greater than de
minimis changes in emissions of a major
pollutant would occur. While a few
groups endorsed the September 5
proposal, one group argued that
Alabama Power did not restrict PSD
applicability to just modifications
involving the pollutant[s) which the
source emits in major amounts. That
group pointed out that section 111(a)(4)
of the Act defines "modification!' as
"any physical change in. or change in
the method of operation of, a stationary
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source which increases the amount of
any air pollutant emitted by such source
or which results in the emissions*of any
air pollutant not previously emitted."
(Emphasis added.)

.The Administrator agrees that
requiring review for a net emissions
increase in any pollutant subject to
regulation under the Actis consistent
with the Alabama Power decision.
Consequently, EPA is promulgating a
final rule that requires PSD
preconstruction review for net emissions
increases in greater than de minimis
amounts at a major stationary source for
any pollutant subject to regulation under
the Act emitted by the source,
regardless of whether the source is
major for that pollutant.

The Administrator is not changing the
September 5 proposal with respect to
pollutant applicability in nonattainment
areas. See Geographic and Pollutant
Applicability. The source must be major
for the nonattanent pollutant(s) and
must make a greater than de minuzmis
emissions change in such a pollutant in
order to trigger nonattainment review
for that pollutant(s). A PSD review,
however, would be triggered if a greater
than de minimis change occurs at that
major source for any regulated pollutant
emitted by the source other than the
nonattainment pollutant(s).
D. Netting of Actual Emissions

EPA proposed on September 5 that an
activity be deemed a major modification
when the "potential to emit" of the
major stationary source experiences a
net increase greater than a de mninis
amount, taking into account all
contemporaneous changes. EPA also
proposed that a reduction would be -
creditable only if the physical capability
of the source to emit a pollutant were
actually reduced. In addition, where
"allowable emissions" for a source, as
defined in. the 1978 PSD regulations and
the Offset Ruling would be less than its
"potential to emit," no credit would be
given for reducing potential emissions to
"allowable emissions." "Allowable
emissions," as defined in those
regulations, meant the emissions rate
calculated using the maximum rated-
capacity of the source and is
represented by the most stringent than
any of the following: (1) any applicable
standards in 40 CFR Parts 60 and 61; (2)
any applicable SIP emissions
limitations; and (3) any emissions rate
specified as a permit condition under
the SIP. The applicable SIP limitation in
the case of designated nonattainment
areas included the emissions rate that
was assumed for the source in the
attainment demonstration and in the

schedule for making reasonable further
progress.

Forty of forty-two commenters
favored an allowable emissions,
baseline, for determining whether anet
emissions increase would occur, instead
of one using "potential to emit" The
other two commenters endorsed EPA's
proposal. Many also complained of the
different criteria for determining
"potential to emit" from new and
existing sources. (Under the proposal,
"allowable emissions" and physical
incapability could have constrained the
"potential to emit" of existing but not
new stationary sources.)

There are problems with using a
baseline for netting that is based on the
existing source's "potential to emit." A
computation of an existing source's
potential emissions could give a figure
considerably higher than what it is
actually emitting. This would be
especially true if the source operated
only a small part of'the time or used
considerably cleaner fuels than it is
allowed to burn.Such an approach
would therefore create a "paper offset"
that could permit actual air quality to
deteriorate seriously, while the change
which increased actual emissions
avoided NSR. Similarproblems would
arise if offsets were based on allowable
emissions, as recommended by most
commenters. -

In the June 1979 opinion in Alabama
Power, the court held that the definition
of "modification" in section 111(a)(4)
governs the definition of that term for
PSD purposes. Section 111(a) provides
that a "modification" is "any physical
change in, or change in the method of
operation of, a stationary source which
increases the amount of any air
pollutant emitted by such source or
which results in the emissions of any air
pollutant not previously emitted."
(Emphasis added.) Although the
uiderl'ned words in the definition
appear to refer to what the source is'
actually emitting at a particular time, the
court in the June opinion described the
concept of "modification" in terms of
changes in the "potential to emit" of a
source. As a result, EPA proposed
definitions which also referred to
changes in "potential to emit."

In its December 1979 opinion,
however, the court used an entirely
different set of terms to describe
"modification." Instead of using
"potential to emit," it used language
which, like the section 111(a)(4)
definition, suggest changes in actual
emissions. For example, at one point the
court states: "If these plants increase
pollution, they will generally need a
permit. Exceptions to this rule will occur
when the increases are de minimis, and,

when the increases are offset by
contemporaneous decreases of
pollutants, as we discuss below *
(Emphasis added.)

Following the lead of the court, EPA
has also shifted the focus of its
regulatory definitions from "potential to
emit" to "actual emissions." For both
PSD and nonattainment purposes, a"major modification" is now any
significant "net emissions increase" at a
major stationary source that results from
certain changes. "Net emissions
increase" is, in turn, roughly any net
increase in "actual emissions." Not only
-are those definitions consistent with the
court's view of section 111(a)(4), but
they also avoid the "paper offset"
problem described above, thereby better
serving PSD and nonattainment
purposes.

E. Contemporaneous Increases and
Decreases

Under Alabama Power, a modification
is any net increase in emissions that
would result form "contemporaneous"
changes at a major stationary source,
The court decision left to EPA the task
of defining what changes should be
considered "contemporaneous."

A narrow interpretation of the term"contemporaneous" would restrict
creditable decreases in emissions to
those occurring at the same time as the
emissions increases to be offset. The
administrator decided against proposing
such an interpretation, since it might
promote the continued operation of old
or obsolete equipment in order to
preserve offset credit. Instead, EPA
proposed a system that would grant
credit for any post-promulgation
emissions reduction and for certain pro-
promulgation emissions reductions
involving recent shutdowns or
production curtailments. In order to be
creditable, the reductions were to be
enforceable before operation of the

- emissions unit(s) that would result in the
emissions increases (except that a 180-
day shakedown period could be granted

-for replacements). A preconstruction
notice was also proposed as a
mandatory means to record any
reduction credit. (For a discussion of
that proposed notice requirement, see
the section entitled Notification.)

On January 30, 1980 (45 FR 6802), EPA
solicited additional comment on its
proposal for "contemporaneous." In
particular, the Administrator asked
whether a three-year time limit should
be imposed for qualifying reductions as"contemporaneous." The proposed
three-year time cap would have run
from the time.of the emissions reduction
to the time that the source would have
filed any necessary permit application
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for the prospective emissions
increase(s). Where a permit would have
not been required, the reference time
would instead be the date on which
construction commenced on the change
resulting in the emissions increase.

Several comments were received on
the September 5 proposal. Many
confused the dates for accumulation at
minor stationary sources (see discussion
below) with the time limits for
"contemporaneous" changes at major
stationary sources. The majority of
commenters on the January 30 Federal
Register notice were from the industrial
sector and they urged EPA to treat any
emissions decrease which occurs before
a proposed increase as being
"Contemporaneous" with that increase.
EPA however, has rejected those
urgings. To credit any decrease that
occurs before a proposed increase
would violate any common sense notion
of what is "contemporaneous," since a
period of contemporaneity must have
some definite boundaries.

EPA agrees with those industry
commenters, however, to the extent that
they contended that the period of
contemporaneity should be fairly large.
In particular, EPA believes that the
period should be wide enough so as tominimize any incentive for keeping old
or obsolete equipment in operation
beyond its usefulness. As a result, EPA
has set five years, plus time for
construction, as the period of
contemporaneity for the purposes of the
Part 52 PSD regulations, the Offset
Ruling and the construction moratorium.
Specifically, the definition of "net
emissions increase" in each of those
regulations provides that a decrease in
"actual emissions" may be credited only
if it occurs between the date five years
before construction "commences" on a
proposed physical or operational change
and the date the increase in "actual
emissions" from that change occurs. A
five-year limit was selected for those
regulations rather than a three-year
value, since five years is frequently used
as the time duration over which
corporate expansion planning is
conducted.

For the purposes of the Part 51 PSD
and nonattainment regulations, EPA has
established that each state may set the
period of contemporaneity for its own
NSR regulations. The state may not,
however, set a period of unreasonable
or undefined length.

F. Otherwise Creditable Increases and
Decreases

Whether an increase or decrease in
"actual emissions" is creditable for PSD
or nonattainment purposes depends, not
only on whether it is contemporaneous

with the increase in question, but also
on certain other factors. First, under
each of the PSD and nonattainment
definitions, a prior increase or decrease
is creditable only if the relevant
reviewing authority has not relied upon
it in issuing a permit under the relevant
NSR program. As stated earlier, a
reviewing authority "relies" on an
increase or decrease when, after taking
the increase or decrease into account, it
concludes that the proposed project
would not cause or contribute to a
violation of an increment or ambient
standard. The purpose of that rule is to
"wipe the slate clean." Once the
reviewing authority has evaluated a
significant net increase in issuing an
NSR permit the net increase should not
be a factor in deciding whether
subsequent events should undergo
scrutiny, too.

Second, under the PSD definition of"net emissions increase," an increase or
decrease in actual emissions of sulfur
dioxide or particulate matter which
occurs before the baseline date is
creditable only if it would be considered
in calculating how much of an increment
remains available. In formulating that
definition, EPA sought to establish as
close a correspondence as possible
between what consumed increment and
what must undergo NSR for PSD.
Without that rule, some changes that
would consume increment could escape
review because of a prior decrease that
was subsumed in the baseline
concentration. In addition, without that
rule, some changes that wouldnot
consume increment could have to
undergo review because of a prior
increase that was also subsumed in the
baseline concentration.

0. The Extent to Which Increases and
Decreases are Creditable

Each of the definitions of "net
emissions increase" in the PSD and
nonattainment regulations contains
provisions which govern the extent to
which a creditable increase or decrease
in "actual emissions" may be credited.

The rules in each of those definitions
relating to increases are simple. An
increase is creditable to the extent that
the new level of "actual emissions" at
the emissions unit in question exceeds
the old level. The old level of "actual
emissions" is that which prevailed just
prior to the physical or operational
change which caused the increase. The
new level is that which prevails just
after the change.

The rules relating to decreases that
are common to each of the definitions
are more complex. First. a decrease is
creditable only to the extent that "the
old level of actual emissions or the old

level of allowable emissions, whichever
is lower exceeds the new level of actual
emissions." (Emphasis added.) Since
"allowable emissions" encompasses any
federally enforceable requirement.
including any with a future compliance
date, the underlined language prevents a
company from taking credit for
decreases that it has had to make or wll
have to make in the future. EPA
concluded that to give credit for a
decrease a company has had to make in
order to bring an emissions unit into
compliance was unwise, since together
with the five-year "contemporaneous"
period it would create an incentive to
stay out of compliance. Furthermore, it
would be contrary to the purposes of the
Act and good sense to provide what is
in essence a benefit for recalcitrance.
Similarly, EPA concluded that to give
credit for a decrease a company will
ultimately have to make anyway in
order to meet a requirement by a certain
date would also be unwise, since it
would encourage procrastination.
Further, allowing decreases which fulfill
preexisting requirements to be used to
avoid review would undermine the
purposes of the PSD and nonattainment
programs by interfering with efforts to
preserve or achieve attainment.

Second, a decrease is creditable only
to the extent that it is "federally
enforceable" from the moment that
actual construction begins on the
physical or operational change which
causes the "actual emissions" increase
in question. The purpose of that rule is
to ensure that the decrease is real and
that it remains in effect. The term
"federally enforceable" is defined in the
regulations as any limitation or
conditions which EPA can enforce, such
as any permit requirements established
pursuant to 40 CFR 52.21 or under
regulations approved under 40 CFR 51.18
and 40 CFR 51.24.

Finally, a decrease is creditable only
to the extent that it has the same health
and welfare significance as the
increases in question. By this provision,
EPA seeks mainly to prevent an
increase in emissions with considerable
health and welfare significance from
escaping review merely because of a
contemporaneous decrease in less
harmful emissions. The basic health and
welfare protection purposes of the Act
mandate this provision.

The definitions of 'net emissions
increase" in the nonattainment
regulations contain a restriction on
crediting decreases that the PSD
regulations do not contain. Specifically,
they provide that a permitting authority
may not credit a decrease to the extent
that any permitting authority has
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already accepted the decrease in
satisfaction of the offset requirements of
the applicable nonattainment
regulations and consequently has issued
a preconstruction permit to any source
or modlification, including the source at
which the decrease occurred. The
purpose of that rule is to prevent any
"double crediting" of decreases in"actual emissions." Double crediting
would allow air quality to deteriorate
without prior review.

EPA is considering whether to
introduce a provision to prevent double
crediting in the PSD context. A
discussion of the problem appears in the
section on Increment Consumption. -

H. Accumulation
On September 5,1979, EPA proposed

to continue the current policy of
requiring PSD and nonattainment NSR
when aggregate new emissions from
individually minor units at the same
stationary source, which itself was
minor as of a certain date, are sufficient
to require the series of changes to be
treated as a major stationary source. In
addition, the Administratofrproposed to
make the current policy consistent with
the Alabama Power decision by
applying NSR when the aggregate net
increase in potential to emit after the
applicable date qualifies it as a major
stationary source (the existing rules
accumulate only emissions increases
and do not take decreases in account).
For PSD review, the date from which
emissions increases were to be
aggregated was August 7,1977, the date
found in the 1978 PSD regulations. The
proposed December 21, 1976 date for
each of the nonattainment regulations,
including the construction moratorium,
marks the time when sources
constructing in nonattainment areas
were placed on notice that accumulation
could later subject them to review.

EPA also proposed that, once a series
of individually minor changes or one
major change at a minor stationary
sourcb had qualified for review, the
control technology assessment would
focus on the last changed unit triggering
review while the air quality assessment
would consider all aggregated
emissions.

Finally, the Administrator proposed
on September 5 that accumulation
would also govern the review of
individual de minimis changes at major
stationary sources. Once a source had
aggregated enough emissions to make it
major, a subsequent emissions increase
of any size at the source would have to
undergo review, unless the increase
together with any contemporaneous
increases or decreases of any size
would qualify as a de minimis increase..

, Twenty of the twenty-three comments
received did not favor retaining the
accumulation concept, even with the-
addition of netting. Two other
commenters endorsed accumulation, but
with different starting dates. Two
industrial commenters claimed that
accumulation cannot be legally required,
since section 111(a)(4) defines
modification in terms of any change and
not a series of changes at a stationary
source. Most other commenters agreed
that neither the court nor the Act takes a
position on accumulation, but they
requested that the Agency not adopt or
maintain such a concept. These
commenters claimed that both major
and minor source accumulation
complicates the regulations and could
eventually subject the most minor of
emissions changes to r'eview. The
increase in paperwork, and the
administrative strain of trying to
document and report de minimis
emissions changes, were claimed to be
overwhelming, costly, and
counterproductive.

Thdse concerns might have had merit
if the proposed de minimis emission
levels had not been raised in the final
regulations and the accumulation of de
minimis changes was to continue even
after a preconstruction permit had been
issued. It was suggested that the general
NSR'procedures found in all SIPs be
relied upon to effect good control for the
de minimis or minor emissions changes,
instead of accumulation. Commenters
stressed that, in any event,
accumulation of de minimis increases
should run over the same time period for
crediting contemporaneous reductions.

The Administrator has reconsidered
the need for an accumulation rule and
has decided to retain accumulation to
determine if a greater than de minimis
increase would occur at a major
stationary source and to delete
accumulation for aggregating changes at
minor stationary sources. The primary
reason for proposing accumulation at
minor sources was to prevent
circumvention of the regulations by the
systematic construction of cf.refully
sized emissions units which only in the
aggregate would trigger review. Even
though all signficant changes at a source
would face reveiw once the source
became major, a significant loophole
was thought to exist. For example,
absent an accumulation rule, a company
could construct a 498-ton source without
havingto get a PSD permit by
constructing first one-half of it and then
subsequently the other half. The
Administrator, however, does not find
adequate support in the Act for applying
PSD review to the change at a minor

source which would make the source
major. Section 165 applies only to major
emitting facilities on which"construction" commences after a
specified date, where the term"construction" includes "modification."
Similarly, section 172(b)(6) requires
permits for the construction of new or
modified major stationary sources. EPA
believes that, in general, PSD and
nonattainment review cannot be applied
to a modification unless A would occur
at a source that is already major. The
one exception'to this rule is where a
proposed addition to an existing minor
staionary source would be major In its
own right. Such construction is
equivalent to a new major stationary
source and should therefore be subject
to PSD and nonattainment review. A
new subsection in each of the PSD and
nonattainment regulations embodies
that view.

In general, under the promulgation
announced here a series of minor
changes at the same minor stationary
source will not be accumulated. On the
other hand, a series of individually do
minimis changes at a major stationary
source would be accumulated within a
contemporaneous time frame to see If a
review would be required, This is
reflected in the definitions of "net
emissions increase" in the PSD and
nonattainment regulations. Plainly, a
series of individually de minimis
increases in emissions in the aggregate
deteriorate air quality significantly.

L Restrictions on Construction
EPA proposed that the netting of

emissions changes would not be
permitted in areas subject to
construction restrictions under section
110(a)(2)(I) or 173(4). EPA based this
proposal on an interpretation that
Congress intended all forms of offsets to
cease after June 30, 1979, in the absence
of an approved Part D plan, This policy
would also have promoted the timely
submittal of attainment plans and
prevented the nonattainment problem
from growing worse while the plan was
being developed. The Administrator
believed that sources might convert
reductions later needed for attainment
into offsets before the plan requiring
those reductions could be adopted and
approved.

Thirty-two of thirty-five commenters
said that the proposed "increase only"
approach was unacceptable. No
substantial support was giveil by the
three that favored it Several questioned
the legality of the proposed
interpretation and claimed that
Alabama Power authorized only a
netting approach, despite any
programmatic sense that another
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approach might have. Several asserted
that EPA's proposal would discourage
early cleanup and actually perpetuate
the existing air quality problem.

The Administrator has reconsidered
the interpretation that led to the
proposal of the "increase only"
approach for carrying out the growth
restrictions and concluded that the
Alabama Power decision does not
support it. Thus, in the final rules
promulgated today, a major stationary
source can construct in a growth
restricted area, if sufficient
contemporaneous, creditable net
reductions are found (subject to the
limitations on reconstruction described
below).

.Reconstruction
In the September 5,1979 proposal, a

reconstruction (roughly, improvements
at an existing source which equal 50% or
more of the capital cost for replacing the
source) was to be treated as if it were a
new source for purposes of NSR under
both PSD and nonattainment rules.
Under the proposal, a reconstructed
major stationary source would be
subject to review regardless of any
contemporaneous emissions reductions
that would occur at the same source.
The Administrator proposed this
approach in accordance with
Congressional intent to subject new
construction in nonattainment areas to
requirements such as meeting the lowest
achievable emission rate (LAER). even
though a replacement of an older unit
would result in a net reduction from
previous emission levels (see 123
CONG. REC. 13702, col. 2 (daily ed.
August 4,1977) (statement of Senator
Muskie)). In the agency's view
nonattainment areas require very
stringent NSR Procedures to overcome
the inertia of the nonattainment
problem. Having a reconstruction
provision would promote maximum air
quality improvements from an area's
limited reduction capability by requiring
more construction projects to meet
LAER and bring other sources in the
State under common control into
compliance with the SIP.

The reconstruction rule was also
proposed for PSD in an effort to be
consistent with nonattainment NSR.
Although the Administrator recognized
that the air quality rationale for having
reconstruction in nonattainment areas
was considerably stronger than that for
PSD inclusion, it was believed that less
confusion would result with a parallel
application of the reconstruction rule.

All ten commenters on the
reconstruction topic voiced general
disapproval for the proposal. Eight of
the ten favored dropping the concept

entirely from both sets of regulations,
with the remaining two requesting that
its applicability be restricted. They
advised that EPA should rely instead on
the reconstruction provisions of NSPS
and NESHAP to ensure such
construction would apply adequate
control technology. Commenters
complained that review criteria based
solely on the replacement cost of
equipment regardless of air quality
improvements make little sense for NSR
rules charged with safeguarding air
quality. They further argued that the
added regulatory complexity inherent to
the inclusion of a reconstruction
provision was not warranted and its
addition to NSR would not be consistent
with the "no net increase" exemption
under Alabama Power.

The Administrator agrees that the
reconstruction requirqment makes only
limited air quality sense for PSD and has
reconsidered the need to retain this
concept for the program. It Is true that a
reconstructed source not otherwise
subjected to PSD review as a major
modification (i.e., such source would not
cause a significant net emissions
increase) would not interfere with the
PSD air quality objective of allowing
only limited deterioration of existing air
quality. On the other hand, the PSD
objective of maximizing future use of the
allowable increments through
application of best available control
technology (BACT) would not be strictly
met Nevertheless, the Administrator
believes that the general PSD objective
of safeguarding existing air quality from
significant degradation will not be
undermined by deleting the requirement
for review of reconstructions.

The proposal would have
implemented reconstruction for PSD
only on a plant wide basis. Thus, an
entire plant would have to be
reconstructed in order for it to be
subjected to PSD review as a
reconstruction. Few instances of
plantwide reconstruction are expected.
The limited applicability under PSD
brings further doubt as to the real need
for the added complexity that a
reconstruction provision would bring to
determining the permit applicability of
construction projects. Furthermore, the
deletion of reconstruction from PSD
would avoid some increment tracking
problems; treating reconstruction as
new PSD sources could lead to
increment consumption unrelated to
actual air quality changes.

The Administrator does not agree
with the commenters who argued that
applying "reconstruction" in
nonattainment areas would bring
unwarranted complexity and no air

quality benefits. As explained in the
proposal. EPA believes that the
reconstruction provision within
nonattainment NSR rules is consistent
with stated Congressional intent and
programmatic goals to get reasonable air
quality improvements from each major
construction activity. Since Alabama
Power did not strictly bind EPA in
nonattainment concerns and sinc! the
reconstruction concept was not
expressly precluded, the Administrator
has determined that reconstruction is
warranted in nonattainment areas and
is today promulgating this concept as
proposed for nonattainment NSR rules.

Commenters also asked that several
exemptions be considered if a
reconstruction rule were promulgated.
Among the exemptions suggested were:
(1) current NSPS exemptions for
modifications, (2) Fuel-Use Act
exemptions, (3) involuntary replacement
of damaged equipment, and [4)
voluntary fuel switches. The
Administrator is not promulgating any
of these exemptions into the
reconstruction provision. First, the
current NSPS exemptions and
involuntary replacement of damaged
equipment do not avoid applicability of
NSPS under 40 CFR 60.15 when a unit
would have been reconstructed.
Therefore, it would be inconsistent to
establish such a concept under
nonattainment NSR. In addition, 40 CFR
60.15, which governs how the
reconstruction rule will apply in the
affected NSR programs (see e.g., 40 CFR
Part 51 Appendix S, section I. A(12)1,
allows the Administrator, in paragraph
(0, some case-by-case discretion in
determining when a reconstruction
would occur. Thus, no specific
exemptions such as those suggested
appear warranted at this time.

K Exclusions
In September, EPA proposed to

exclude "routine maintenance, repair
and replacement" from the category"physical change" which appeared in
the proposed PSD and nonattainment
definitions of "major modification." At
the same time EPA proposed to exclude
the following events from the category
"change in method of operation." unless
previously limited by enforceable permit
conditions: (1) a fuel switch due to an
order under the Energy Supply and
Environmental Coordination Act of 1974
ESECA) (or any superseding legislation)

or due to a natural gas curtailment plan
under the Federal Power Act; (2] a
voluntary switch to an alternative fuel
or raw material that the source prior to
January 6,1975, was capable of
accommodating; (3) a fuel switch due to
an order or rule under section 125 of the
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Clean Air Act; (4) a switch to "refuse
derived fuel generated from municipal
solid waste" (RDF), and (5) a change in
the ownership of a source.

EPA received few comments on the
proposed exclusions. Certain
commenters expressed reservations
about the legal and policy basis of the
RDF exclusion. Another commenter
urgedcEPA to expand the exclusion for
voluntary switches to an alternative fuel
or raw material. Specifically, the
commenter urged the Agency to drop the
provisions which limited the exclusion
to switches that would not require a
change in permit conditions and to
sources that were capable of
accommodating the fuel or material
before January 6,1975. The commenter
agreed with the position EPA took in the
preamble to the 1978 Part 52 PSD
regulations that Congress in enacting
section 169(2)(C) intended that
voluntary switches to an alternative fuel
or raw material should be treated in the
same way that they were being treated
under section 111. See 43 FR 26396 (June
19,1978). At the time Congress enacted
section 169(2](e), the regulations
promulgated under section 111 excluded
any such switch if the source could
accommodate the fuel or material before
the relevant NSPS applied to the source
type. Whether a permit condition would
restrict the switch was immaterial. See
40 CFR 60.14(e)(4) (1979). In view of this,
the commenter argued that Congress
intended the exclusion in the PSD and
nonattainment regulations to look only
at whether the source was capable of
accommodating the fuel or material
before those regulations first applied to
it.

After considering the comments on
the RDF exclusion, EPA has-decided to
promulgate it. The Resource
Conservation and Recovery Act of 1974,
42 U.S.C. 3251 et seq., firmly supports
the exclusion. In that statute, Congress
expressed a strong interest in the
development and use of RDF. In
addition, the exclusion has a sound
policy basis, in view of the importance
of reducing the nation's dependence on
foreign oil.

In proinulgating the exclusion,
however, EPA has drawn it, by way of
clarification, somewhat more tightly. It
now excludes only a switch to RDF by a
"steam generating'unit." EPA intends
that term to have the same meaning for
the purposes of PSD and nonattainment
NSR as it does for the purposes of the
new NSPS for certain electric utility
"steam generating units." For the NSPS
definition of that term, see 40 CFR 60.41a
(1979).

In response to the comment on the
voluntary fuel and raw material switch

provision, EPA has retained the
language which limited it to sources

'which were capable of accommodating
the fuel or material before January 6,
1975 (or December 21, 1976, for the
Offset Ruling and 40 CFR 5118; or July 1,
1979, for the construction moratorium)
and the language which limited the
exclusion to those not requiring a permit
alteration. First, EPA disagrees that the
cutoff date in the counterpart NSPS.
exclusion is analogous to the date the
particular preconstruction permit
regulations applied to a particular
source. To the contrary, the NSPS
counterpart is more broadly drawn; it
focuses on the date the NSPS first
applied to the source type. Second, EPA
disagrees that the counterpart governs
whether the NSR exclusions must ignore
permit conditions. The NSPS program
does not involve assessments of the
impact of a source on air quality. In
EPA's view, any switch to another fuel
or raw material that would distort a
prior assessment of a source's air
quality impact should have to undergo
scrutiny.

It should be noted that EPA has added
a new clause to the exclusion for
voluntary fuel switches. It provides that
a switch which the relevant reviewing
authority has already approved is not a
"physical change" or "change in the
method of operation" for NSR purposes.
Obviously, a second evaluation of the
air quality impact of the switch would
be unnecessary..

The comment relating to voluntary
switches has prompted EPA to add one
more exclusion. It would exclude any
increase in hours or rate of operation, as
long as the increase would not require a
change in any preconstruction permit
condition established under the SIP
(including PSD permits) after the
relevant date of concern.

This exclusion stems largely from
EPA's decision that the definitions of
"major modification" should focus on
changes in "actual emissions." While
EPA has concluded that as a general
rule Congress intended any significant
net increase in such emissions to
undergo PSD or nonattainment review, it
is also convinced that Congress could
not have intended a company to have to
get a NSR permit before it could
lawfully change hours or rate of
operation. Plainly, such a requirement
would severely and unduly hamper the
ability of any company to take
advantage of favorable market
conditions. The emphasis of the relevant
statutory provisions on "construction"
strongly supports EPA's interpretation of
Congress' intent. See, e.g., section 165(a),
42 U.S.C. 7475. At the same time, any

change in hours or rate of operation that
would disturb a prior assessment of a
source's environmental impact should
have to undergo scrutiny.

Because of the absence of any
significant comments on the other four
exclusions, EPA has promulgated them
as proposed.
L. Example of How the Definitions
Work

The way in which the definition of
modification works is best illustrated by
an example. The example also
demonstrates the relationship among a
source's potential to emit, its actual
emissions, and its allowable emissions,

In December 1980, a new source
(Source A) that will emit SO and PM
files a PSD applicatibn to locate in an
area that is attainment for SO2 and PM,
At maximum operating capacity
including application of best available
control technology, and assuming year-
round continuous operation, the source
can emit 700 tons of SO2 per year. Seven
hundred tons per year (tpy) is the
source's physical potential to emit SO2.
Its physical potential to emit PM Is 15
tpy. Provided that the 15 tpy of PM
emissions is made federally enforceable,
PM emissions will not be significant
(i.e., less than 25 tpy) and are, therefore,
not subject to PSD review.

In the course of review, modeling
reveals the SO2 increment will be
violated in the source's area of impact If
it emits 700 tons SO2 per year. The
source, therefore, decides to limit its
operation so as to decrease its
emissions to 600 tons SO2 per year. This
reduction proves sufficient to eliminate
the predicted violation. The source Is
issued a PSD permit that sets an SO2
emissions limitation of 600 tpy, which
reflects the revised source operation
(approximately 20 hours a day, seven
days a week). This emissions rate is the
source's legal potential to emit. It is also
the -source's allowable emissions, since
it is the emissions rate specified as a
federally enforceable permit condition.
See e.g., § 52.21(b)(15)(iii).

During the first three years of
operation, from March 1982 to March
1985, the demand for the source's
product is less than anticipated. As a
result, the source's actual emissions are
250 tpy during-the first year and 300 tpy
during the next two years.

In April 1985, another new source of
SO2 (Source B) proposes to locate in the
area of impact of Source A.
Consequently, in calculating its impact
on ambient standards and its increment
consumption, Source B is required to
model the emissions of Source A. Under
EPA's increment consumption policy
(see Increment Consumption), Source
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A's actual emissions should be modeled.
Because Source A has an individually-
tailored PSD permit, the definition of
actual emissions allows the reviewing
authority to presume that the allowable
emissions in Source A's PSD permit
reflects its actual emissions, unless the
reviewing authority or source applicant
has reason to believe that allowable
emissions are not representative of
actual source emissions.

In the case of Source A, allowable
emissions, in fact, differ from actual
emissions. Assuming that the reviewing
authority is aware of this difference as a
result of its periodic assessment or
because Source B has presented this
information in its application, Source A
is modeled at its actual emissions rate
representative of normal source
operation during a two-year period
preceding the date of concern. In this
case, the date of concern would be
approximately the date Source B
submits its application. The reviewing
authority should, therefore, look to the
two-year period preceding that date
unless that period of time was atypical
of normal source operation. For Source
A, the two-year period preceding Source
B's application can be considered
representative of normal source
operation. Source A's actual emissions
during that period, on an average annual
basis, are approximately 300 tpy. The
modeling of increment consumption for
Source B should assume that emissions
rate for Source A.

Unless Source A's permit is revised at
this point to reflect its actual emissions
rate of 300 tpy, Source A could attempt
to use the decrease in its actual
emissions in the future to offset a future
emissions increase of its own. This
would result in a large net increase in
actual emissions for the area which
could violate the applicable PSD
increment. The potential problem of
double counting of emissions decreases
is discussed in more detail in Increment
Consumption.

Assume that in June 1987, Source A
decides to modify its facility. Demand
for its product has increased and Source
A wants to add a new emissions unit
that will emit 60 tpy SO2. In addition,
Source A plans to increase the hours of
operation at the units which began
production in March 1982, to result in an
actual emissions increase of 75 tpy at
those units. If no contemporaneous
decreases have occurred, both.changes
will result in significant net increases in
actual emissions. Both changes then
qualify as modifications. The addition of
a new unit is a physical change. The
increase in hours of operation is a
change in the method of operation,

assuming that the reviewing authority
revised Source A's permit to reflect its
actual emissions of 300 tpy at the time
Source A's actual emissions were used
by Source B in modeling increment
consumption.

If Source A was able to decrease
sufficiently its actual emissions at
another unit at the source, it would be
able to avoid PSD review for one or both
modifications. Assume, for example,
that in April 1988, Source A applied
additional control equipment and
decreased actual SO emissions across
the facility by 100 tpy. In June 1987
Source A can use those decreases to
offset its proposed contemporaneous
increases provided the decreases are
made federally enforceable. If Source
A's proposed increase in hours of
operation for the units which began
operation in March 1982 would result in
an emissions increase of 75 tpy and the
emissions from the proposed new unit
are 60 tpy, Source A can use Its 100 tpy
decrease to avoid PSD review for both
changes. Seventy-five tons of the
decrease can be used to offset the
increase in hours of operation and 25
tons of the decrease can offset 25 tons of
the increase due to the new unit. Since
the net emissions increase of 35 tons is
not significant, it would not be a major
modification requiring PSD review.u

Suppose Source A then plans to
increase its emissions by 150 tpy in
November 1990 and to decrease
emissions by 80 tpy in February 1989.
The increases and decreases since April
1986 are all contemporaneous because
they occurred within the same five-year
period. Now, assume Source A revises
its permit to reflect only 50 tons of the
80-ton decrease in February 189. Source
A can receive credit for only 50 tons of
the 80-ton decrease, siffce only this
amount was made federally enforceable.
However, Source A does receive credit
for the April 1988 decrease of 100 tpy,
assuming that decrease was made
federally enforceable at the time of the
June 1987 increase, or is made federally
enforceable prior to commencement of
construction on the November 1990
increase. Source A's total creditable
decreases are then 150 tpy. Its increases
are 135 tpy in June 1987 and 150 tpy in
November 1990, for a total increase of
285 tpy. The net emissions increase is
135 tpy, which is significant for SO,.
Source A must get a PSD permit for the
change leading to the 150 tpy increase in
November 1990. However, It Is not

"Under the provisions of40 CFR Pazt 51
Appendix S,40 CFR 51.18(J), and 40 CRUX5.,4 tke
emissions bceases at Source A would probably be
subject to reviewas modlcatloas notwithtanding
the contemporanmou decreae at the sourc.

required to get a PSD permit for the June
1987 increases.

If, from March 1982 to March 1985,
Source A had exceeded its allowable
rate of 700'tpy, Source A could not
receive full credit for its April 1986
decrease. For example, assume Source
A's actual emissions from March 1982 to
March 1988 were 800 tpy, 100 tpy over
Its allowed rate. None of the 100 tpy
reduction in April 196 would then be
creditable. The amount of Source A's
creditable decrease could also be
reduced if the designation of the area
where Source A is located were changed
from attainment to nonattainment in
March 195 and Source A became
subject to a new, more stringent SIP
requirement in March1988. If. for
example, the SIP required Source A to
reduce emissions from 700 to 600 tpy by
December 198, none of the 100 tpy
decrease in April 1986 would again be
creditable.
X. Da Minixnis Exemptions

In the Alabama Power decision, the
court indicated that emissions from
certain small modifications, and
emissions of certain pollutants at new
sources, could be exempted from some
or all PSD review requirements on the
grounds that such emissions would be
de mhzlims In other words, the
Administrator may determine levels
below which there is no practical value
in conducting an extensive PSD review.
The court also indicated that the Agency
could establish exemptions based on
administrative necessity (e.g., the
inability of reviewing authorities to
provide the necessary work force to
properly review a very large number of
permit applications]. The September 5
proposal incorporated the de mnimis
concept and requested comments on the
approach taken. At that time, the
Administrator noted that because of the
urgency associated with the proposal.
the de minimis numbers published were
not supported by extensive analysis,
and that a more thorough analysis
would be undertaken prior to
promulgation.

The proposal included two tables, one
for defining significant emissions
changes (in tons per year) and one for
defining significant air quality changes
(in micrograms per cubic meter]. Values
lower than those in the proposed tables
were recommended as being deminmns.
These tables, with respect to criteria
pollutants, were generally based on the
"significance" levels published in the
preamble to the June 19,1978 PSD
regulations (43 FR 25398) and in the
Offset Ruling (44 FR 3283]. These
significance levels in turn were derived
from the Class I increment values listed
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in Part C of Title I of the Clean Air Act.
For noncriteria pollutants, a similar
approach was taken: the Agency
extrapolated emissions rates from
documented air quality guideline
numbers, where available.

In the proposal, the tables were
presented as preamble guidelines to be
used in the following manner. For PSD,
any new source subject to review was to
be analyzed for the applicatioh of BACT
for each pollutant whose emissions
would exceed the value in Table 1. In
addition, an air quality analysis to
determine the impact of these pollutants
was required. For modifications, any
pollutant for which the source was
major and for which there was a
contemporaneous net increase equal to
or greater than the applicable value(s) in
Table 1 would trigger PSD review of the
modification; as in the case of new
sources, BACT and air quality impact
analyses were required for each
pollutant whose net emissions increased
by greater than a de minimis amount.
Table 2 was proposed to provide an
exemption from air quality impact
analysis (including monitoring) for those
sources and modifications which could
demonstrate that their maximum
expected air quality impact would be
less than the values listed. Sources,
including modifications, claiming to be
exempt from reviews on the basis of de
minimis emissions would be required to
so notify the Administrator. The de
minimis requirements also would apply
to nonattainment sources, but would be
restricted to the pollutant(s) for which
the area is nonattainment.

The Agency received extensive
comments on the proposed de minimis
approach. In all there were 121
comments addressing this issue. While
there was almost universal endorsement
of the concept, a large numbier of
commenters (65) criticized the proposed
values as being too low. Some of these
commenters stated that there was a lack
of support for the numbers presented
and felt that the emissions table was
more restrictive than the table of air
quality concentrations; others claimed
that the low de minimis levels made the
applicability of the review process
inequitable for modifications i
comparison to new sources. A
consistent theme was that the proposed
values would necessitate unproductive
review in terms of environmental benefit
while consuming applicant and
reviewing authority resources. Although
there were suggestions concerning how
big the emissions numbers should be
(100 tons per year was a popular
choice), littl e specific guidance was
given on how to develop alternative

numbers. Suggestions generally were
limited to using various percentages of
the national ambient air quality
standards or the amount of existing
emissions. One commenter did suggest
the use of an equation that accounted
for variability in stack height.

Only one commenter criticized the de
minimis levels for being too high. This
commenter also believed that
exemptions from review because of
emissions less than the de minimis rate
should not be automatic, but should be
allowed only after a case-by-case
review of source impact. In addition, the
commenter stated that in areas where
the increment is almost entirely
consumed, sources should be subject to
PSD review for any increase in
emissions.

A frequently addressed aspect was
the perceived need to incorporate any
de minimis values in the regulations, as
opposed to leaving them as guidelines in
thd preamble. Forty-eight of fifty-six
commenters favored such a change. The
general concern was that since the '
preamble is omitted from the Code of
Federal Regulations, the regulations as
written would appear to be ambiguous
as to the term "significant." Those that
favored leaving the tables as guidelines
did so generally to provide more
flexibility either for sources to
demonstrate that they should be exempt
or for states to develop alternative de
minimis values.

There were several other meaningful
comments. Sixteen commenters
recommended that de minimis coverage
be limited to criteria pollutants. Eighteen
commenters contended that the need to
accumulate de minimis changes was
burdensome, environmentally
unnecessary, and should be dropped;
some questioned the legislative basis for
this requirement.Several commenters
cited the difficulty, if not impossibility,
of monitoring for all regulated
pollutants. These commenters were
especially concerned regarding
monitoring for noncriteria pollutants,
indicating that the requisite technology
was not available in some cases. Other
commenters questioned how the term
"no impact," which is used in the
regulations to protect Class I areas,
relates to the Table 2 de minimis values. -

Mindful of the comments received, the
Administrator has undertaken a
reassessment of the de minimis issue.
This reassessment is decribed in two
'documents. One is a report entitled
"Impact of Proposed and Alternative De
Minimis Levels for Criteria Pollutants,"
EPA-450/2-80-072, and the other is a
staff paper entitled "Approach to
Developing De Minimis Values for
Noncriteria Air Pollutants." These are

available for examination in the
rulemaking docket. In addition, copies
may be obtained by writing to the Air
Information Center, U.S. EPA Library
Services', MD-35, Research Triangle
Park, NC 27711.

Obviously, a significant part of the
reassessment involved the use of
reasonable judgment. The task requires
consideration of an area in which not
only is data limited, but criteria for
decision making is almost non-existent,
The first task of the reevaluation was to
identify the basic objectives to be met in
selecting de minimis values. The
primary objectives'Identified were: (1)
provide effective Class I area protection'
(2) guard against excessive
"unreviewed" consumption of the Class
II'or III increments, and (3) assure
meaningful permit reviews.
"Meaningful" in this context Implies that
there would be a possibility of obtaining
useful air quality information or
obtaining greater emission reductions as
a result of BACT analysis than would be
expected from normal state permit or
NSPS/NESHAP processing.

The proposed de minimis air quality
values, which stemmed from the
legislated Class I increments, caused
concern for two reasons, First, If a
modification occurs near enough to a
Class I area, almost any de minimis
emissions level could impact the area.
Thus, proximity rather than emissions
level appears to be more important In
Class I area protection. Second, the
general imposition of Class I criteria on
the eview process for Class II and IMI
areas may be overly stringent. These
concerns were examined as part of the
de minimis reassessment.

As a result of this examination, the
Administrator has decided that higher
de minimis emissions rates than those
used in the proposal could apply to
review of sources which would not
construct within a specified dlstance of
a Class I area. However, a proposed
source or modification that would
construct close to a Class I area must be
prepared to demonstrate for each
regulated pollutant that it would emit
that it would not have a significant
impact on such area (defined as one
microgram per cubic meter ([tg/m3) or
more, 24-hour average), even If the
proposed emissions increases are below
the applicable de minimis threshold,
The effect of this change is to require
less review for many sources through
higher de minimis values (compared to
the proposal), while adding a limited air
quality analysis requirement for only a
few sources, Such a change is consistent
with the objectives of protecting Class I
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areas while limiting PSD review to
projects with significant impact.

There were three basic alternatives
available for specifying de minimis
cutoffs-one based solely on air quality
impact, one based solely on emissions
rate, and one based on a'combination of
these, such as was proposed on
September 5. The Administrator has
chosen to specify de minimis cutoffs in
terms of emissions rate for applicability,
BACT and air quality analysis purposes,
with no provisions for case-by-case
demonstration of a source's air quality
impact. This is a departure from the
proposal in that, as proposed, a source
could avoid air quality analysis
requirements for a given pollutant by
demonstrating that it would produce a
maximum impact less than the air
quality concentrations listed for that
pollutant. An air quality concentration
de minimis level for each pollutant for
which measurement methods are
available is included in the regulations
only for the purpose of providing a
possible exemption from monitoring
requirements.

This approach has been adopted for
several reasons. First, the Congress
specified emissions rates, not projected
air quality impacts, in the Clean Air Act
as the criteria for determining which
sources are major and therefore subject
to PSD review. Moreover, the court, in
.the Alabama Power decision,
continually refers to emissions rate
rather than air quality concentration in
its discussion of the de minimis issue.
Therefore, it would be inconsistent with
the existing guidance to abandon the
emissions rate concept.

Second, ff applicability decisions
depended on confirming a
demonstration by the source that its
impact would be less than a given air
quality level, it is the Administrator's
opinion that the review process would
become excessively complex and
greatly increase the resources needed by
reviewing authorities to carry out fie
program. In addition, such an approval
would create and atmosphere of
uncertainty as to whether individual
sources needed to apply for a permit or
not and could lead to uneven
application of the regulations from state
to state. Third. the task of establishing
de minimis air quality levels for
noncriteria pollutants, with proper
consideration of threshold levels and
factors of safety (if any), is very
complex and could not be done in the
time available.

Finally, given the inclusion of a de
minimis exclusion for monitoring, it
serves little purpose to have a separate
table to permit an exclusion from the
remaining air quality impact analysis

requirement. (A separate table would be
required because monitoring capability
and concern for potential effects are
unlikely to be associated with the same
air quality concentrations.) Besides
making the regulations more
complicated, this resultant
demonstration necessary to earn an
exemption from air quality impact
analysis would in itself be an air quality
impact analysis.

In analyzing the basis for de minimis
emissions rates, it was apparent that
two distinct classes of pollutants were
involved. The first consists of the
criteria pollutants for which extensive
health and welfare information has been
developed and documented in the
respective criteria documents. The other
class consists of the noncriteria
pollutants for which, as the name
implies, no criteria on ambient effects
exist. Rather, these pollutants are
covered by either New Source
Performance Standards (NSPS) or
National Emission Standards for
Hazardous Air Pollutants (NESHAP),
both of which are based on a national
emissions standard, rather than an air
quality management approach. That Is,
the regulations developed pursuant to
both these legislative requirements
generally specify emissions limitations
and/or equipment performance
standards as opposed to threshold air
quality levels that must be achieved as
for the criteria pollutants. Thus, it
appeared reasonable to develop de
minimis cutoffs from separate
perspectives-to base criteria pollutant
de minimis emissions cutoffs on air
quality "design values" and to base the
noncriteria pollutant de minimis values
on the emissions rates embodied in the
NSPS and NESHAP.

The first step in developing de
minimis emissions rates for the criteria
pollutants, therefore, was the
establishment of air quality "design
values." Such design values were then
converted to emission rates in
accordance with EPA modeling
procedures, 13 using data on sources
permitted under the PSD program. The
latter provided modeling parameters
associated with sources of the type
expected to be most affected by the de
minimis requirements. Ambient
concentations representing percentages
of the primary 24-hour air quality
standard, as well as percentages of the
Class 1H increment, were evaluated for
particulate matter (PM) and sulfur
dioxide (SO.). Similarly, various

UGuidelines for Air Quality Maintenance
Planning and Analysis. Volume 10 fRevised]:
Procedures for Evaluating Air Quality Impact of
New Stationary Sources. OAQPS No. 1.2-O=R.
October L977.

percentages of the primary standard for
the other criteria pollutants were
examined.

The primary standard was chosen as
the basis for design values because,
except for PM and SO, none of the
criteria pollutants have a secondary
standard that is different than the
primary standard. The 24-hour standard
instead of the annual standard was used
for PM and SOz since short term rather
than the long term impact tends to be
the controlling factor in determining
whether air quality increments are
exceeded. In addition, levels higher than
five percent of the primary standard
were not seriously considered because
that percentage equates to
approximately 35 percent of the TSP
Class I increment. The Administrator
does not believe that a source which,
due to its own emissions, could
potentially consume more than that
amount of increment should be exempt
from review.

Two factors had an important
influence on the choice of de mbiis
emissions levels within the resulting
range of annual emissions rates. The
primary one was the cumulative effect
on increment consumption of multiple
sources in an area each making the
maximum de miznims emissions
increase (thereby going unreviewed
under PSD at the time of the change].
The other, and secondary one, was the
projected consequence of a given de
minimis level on administrative burden.
To determine the cumulative effect on
increment consumption expected from
several sources, all making maximum de
minimis increases (a rather unlikely
event) in the same area, actual source
distributions in the Dayton, Ohio, area
were used. Dayton was chosen because
it is a fairly representative industrialized
community, and source data suitable for
modeling was readily available. To
check the impact of the various de
mirdmis levels on administrative
burden, data from past permitting
experience were again used, in this case
to prepare curves showing the number
of sources expected to require review at
various de migjnis emissions levels. A
description of these analyses is found in
the de minimis report on criteria
pollutants cited earlier.

As a result of the reevaluation, the
Administrator has decided to use four
percent of the 24-hour primary standard
as a design value for both PM and SO2.
These ambient levels correspond to
emissions rates of 25 tons per year for
PM and 40 tons per year for SO2 (except
for lead, all emissions rates predicted
from the modeling for criteria pollutants
were rounded to the nearest five tons).
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Four percent of the lead standard was
also used, yielding an emissions rate of
0.6 tons per year. The emissions rate for
carbon monoxide (CO) in all cases was
greater than 100 tons per year, the limit
set in the Clean Air Act to define major
for many source categories. Therefore,
as proposed, the deminas emissions
rate for CO is established at100 tons per
year.

Because the nitrogen dioxide standard
is expressed only as an annual average,
a factor of two percent was used to
determine the design value. There were
two reasons for this decision. First, for a
given level of emissions, a predicted
aniual concentration will be smaller
than a short-term value. Conversely,
therefore, alower percentage for the
annual standard than for a shorter term
standard is indicated if one is to
maintain a reasonably consistent
rationale for emissions rates. Second,
the emissions rate corresponding to two
percent of the standard is 40 tons per
year, which is comparable to the rate
established for SO. Both these
pollutants are frequently emitted from
the same source, in roughly equivalent
amounts; for exampple, a typical power
plant meeting the NSPS with low sulfur
coal would emit about 1300 tons per
year of nitrogen oxides andabout 1500
tons per year of SO2.

Finally, models for use in establishing
a relationship betweenindividualsource
hydrocarbon [VOC) emissions and
ozone concentrations are not-presently
available. Thus, it was not possible to
model an emissions rate from an air
quality design value. However, in view
of the link between VOC and NO.
emissions in the formation of ozone, the
emissions rate for VOC was also set at
40 tons per year.

It should be recognized that several
sources or modifications can be allowed
in the same area even though each might
consume up to four percent of the
standard (about 16 percent of the Class
II increment for S02 and about 28
percent for PM). This is because the
source specific concentration occurs in
only a limited area (often one point) and
the temporal and spatial conditions
which lead to maximum consumption by
one source are seldom the same for
other sources that may be making
similar de minimis changes. To reinforce
this understanding, a-modeling analysis
of 37 sources in the Dayton area was
conducted. The maximum aggregate
increment consumption projected to
occur as a result of all majorsources
each making a de minimds emissions
ificrease equal to 40 tons per year (e.g.,
that for SO2) was less than 1.5 lg/m3 on
a 24-hour basis. While representative of

only one set of conditions, this result
could probably be expected in most
industrialized areas.

Excessive increment consumption is.
unlikely, given the safeguards existing in
the regulations. Although such sources
would not get PSD permits, they do not
go unreviewed. Most, if not all, will be
permitted under ongoing state NSR
programs pursuant to 40 CFR 51.18.
Moreover, their contribution to
increment consumption will be
evaluated either by the next major
source undergoing PSD review, or during
the periodic assessment of source
growth. Nevertheless, in atypicalsituations there might still be concern
with the de minimis levels causing
accelerated increment consumption.
This can be controlled by a state, upon
taking the program, through the
establishment of smaller de minimis
levels.

To determine a proximity cutoff that
gives assurance of protection of Class I
areas, a modeling analysis was
performed to identify the effect of the de
minimis emissions levels on such areas
using Volume 10 screening procedures.
For the purpose of this analysis, the
effect of varying stack height and
meteorology, as well as the influence of
terrain features, was considered.
Significant impact was taken to be one
ig/m3, 24-hour average. The results
indicate that sources locating more than
10 kilometers from a Class I area would
not have such an impact as a result of
making de mLimis changes. Therefore,
the regulations promulgatedhhere require
that any new or modified major
stationary source within that distance
from a Class I area will be subject to
review if the source would have an
impact on the area equal to or greater
than one pg/m 3, 24-hour average. It must
be pointed out that while the preceding
responds to those commenters
concerned about how to judge whether a
source has "no impact" on a Class I
area, the analysis of impact on such an
area from major sources subject to PSD
review must be done on a case-by-case
basis. Further, such sources may be
subject to an evaluation by the
appropriate Federal Land M~fanager as
described in theregulations.

Noncriteria pollutant emissions rates
were developed from the existing
emission standards (NSPS and
NESHAP). In general, a fraction of the
applicable standard was used. In the
Administrator's judgment, since the
NSPS represents the best adequately
demonstrated control technology, on a
nationwide basis, and the NESHAPs are
established -ith an ample margin of
safety to prevent unreasonable risk to

the public health from hazardous
pollutants, a small percentage of these
standards would, for PSD purposes,
prevent a significant change from
escaping review.

Levels generally representing 20
percent of a NSPS emissions standard
and, because of their greater impact on
health, ten percent of a NESHAP
emissions standard, were evaluated.
The air quality impacts of the resulting
NSPS emissions rates were then
calculated in a manner similar to that
used for the criteria pollutants. These
concentrations were compared to
available health and welfare data to
assure that significant adverse effects
were avoided. In the case of fluorides,
this check resulted in a reduction of the
emissions rate originally indicated, No
adjustment based on resultant effect
was made for the hazardous pollutants
since the NESHAP emissions rate, as
noted above, is itself intended to protect
the public health with an ample margin
of safety; therefore, ten percent of such
a value is in the Administrator's
judgment sufficiently stringent for use as
a de minimis level.

A brief discussion of the rationale for
each noncriteria pollutant emissions
rate is given below. For more
information, see the staff paper cited
earlier.

Hazardous Pollutants (NESHAP:
Asbestos-Reevaluation of existing

data indicates that trying to establish a
quantitative link between emissions and
potential effects is not possible. No level
of exposure can be presumed de
minimis. Therefore, a theoretical do
minimis emissions rate of zero was
considered. Such a value is not
practical, however, since changes of any
kind at sources using materials
contaiing even traces of asbestos could
trigger review regardless of the amount
of asbestos emitted. Therefore, an
estimate-was made of the emissions
from well controlled sources from which
asbestos can be emitted. Although data
s very limited, rough estimates of

emissions from four souice categories
were developed. Three categories are
covered by the NESHAP regulations:
asbestos milling, manufacturing using
asbestos in the process (e.g., textiles,
asbestos tile), and asbestos asphalt
manufacture. Rock crushing, a fourth
category not covered by the NESHAP,
was also examined. Emissions rates
from these four categories, using
available data, were respectively 0.2
tons per year (TPY), 0.07 TPY, 0.04 TPY,
and'0.06 TPY. Because asbestos Is
carcinogenic, a conservative approach
to establishing the de minimis emissions
rate has been taken. The de minimis
level is based on a source category
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which has relatively small asbestos
emissions, and which includes the
majority of asbestos emitting sources-
manufacturing operations using
asbestos. Therefore, the promulgated
asbestos de minis rate is 0.007 TPY,
based on ten percent of the emissions
estimated from asbestos manufacturing
sources.

Beryllium-The NESHAP emissions
rate is ten grams per day or 0.004 tons
per year. Ten percent of this yields a de
minhis emission rate of 0.0004 tons per
year.

Mercury-The NESHAP emissions
rate is 2300 grams per day which
equates to approximately one ton per
year. At ten percent the promulgated de
mkinids emissions rate is 0.1 tons per
year.

Vinyl chloride-The NESHAP
standard is expressed in parts per
million of the effluent stream. It was
therefore necessary to assume model
plant characteristics in order to develop
expected emissions from a well
controlled plant. As in the case of
asbestos, the Administrator believes
that it is prudent to base these
calculations on a small model plant
considering the suspected
carcinogenicity of this pollutant. Such
plants, well controlled, emit about 10
tons per year. Based on this value, the
promulgated de mzinimis emissions rate
is one ton per year.

NSPS PoHutants:
FluPrides-The proposed de minimis

emissions rate for fluorides was
extremely conservative, and was
strongly criticized as being too low by
several commenters. Upon reevaluation,
the Administrator agrees with the
comments. A de m~inmis emissions rate
based on the NSPS for aluminum plants
is 30 tons per year-a well controlled,
moderate sized, plant emits about 150
tons per year of fluorides. At a rate of 30
tons per year, the predicted maximum
24-hour ambient concentration is
approximately ten micrograms per cubic
meter. That concentration is about ten
times the level that has been observed
to produce effects on vegetation (about
one microgram]. In order to limit the
potential for such damage, a de minimis
emissions rate of three tons per year,
corresponding to a one microgram
impact is promulgated.

An alternative would have been to
base the emissions rate on the NSPS for
phosphate fertilizer plants. Fertilizer
plants typically emit much less than
aluminum plants (i.e., about two tons
per year controlled). A 20 percent de
minkis value would then be less than
0.5 tons, which is unrealistic in view of
other sources such as aluminum plants.
Moreover, changes at a fertilizer plant

that resulted in a fluoride emissions
increase of 0.5 tons per year would
probably get reviewed under state new
source review and/or NSPS
requirements.

Sulfuric Acid-A model plant of 130C
tons per day of production was used.
The NSPS-emissions limit is 0.15 pound
of sulfuric acid per ton of product
processed. Thus, the model plant woulc
emit about 35 tons per year. This yielde
a de minimis emissions rate of seven
tons per year using the 20 percent facto

Total Reduced Sulfur, Reduced
Sulfur-These pollutant classes includc
hydrogen sulfide (H:S) and are regulate
primarily to avoid nuisance (odor)
problems. Total reduced sulfur (TRS)
emissions are based on a representativ
kraft pulp mill (900 tons of pulp per day
which at 20 percent yields a de nzmniu
emissions rate of 10 tons per year.
Similarly, using a model refinery of
about 100 long tons per day, the reduce
sulfur (RS) compound emissions rate is
10 tons per year.

(The emissions rates calculated on tb
above model plants were 8.3 tons per
year for TRS and 9.4 tons per year for
RS. Both values were rounded to 10 ton
per year for administrative purposes.)

Hydrogen Sulfide-Regulated under
the refinery NSPS only. Specified as on
thirtieth of reduced sulfur emissions, in
major part as a check on control
efficiency, Since concern, at the NSPS
emissions levels, for TRS, RS, and HzS 1
the same (nuisance rather than health
impact) the de minimis emissions rate
for 1-hS alone is set at ten tons per year

Methyl Mercaptan, Dimethyl Sulfide,
Dimethyl Disulfide, Carbon Disulfide,
Carbonyl Sulflde-De minimis
emissions rates were proposed for thesi
compounds. However, none of them arc
individually regulated under the Act.
Rather, they are described as
constituents of either TRS or RS.
Therefore, since de minimis emissions
rates are promulgated for TRS and RS,
individual de minimis for the five
compounds have been dropped.

The complete list of the emissions
levels promulgated today, and where
applicable, the de minimis air quality
design values from which they are
derived, is given below in Table A:

Table A.--De Mkirins Values

ermom rae

Carbon monoxide 100
Nitrogen o dd e 40.
sta cl - 40
Tota s d 25

Ozone (volaft 40
organi compounds).

Design a
whkA -

Table A.-De Uknis Values-Coninued

Do WIiis; Design ai quaity
erasons rale Vafti W_

Lead 0.6 0.06 (3 mront).
Asbestos 0.007
Bayjkx, 0.0004
SUercY 0.1V' -ode 1.0

d SAxcd " .... 7
Total duced m .vsd 10-ic~fn H.5

r. e&cd P r 10
(Wi~ H4

I+J*cgen Kolfde 10

The air quality design values are not
included in the regulations. De mirdms

e emissions levels are included for use in
defining the term "significant." As in the
proposal, these values determine the
need to review modifications and
determine which pollutants require

d BACT and air quality impact analyses
for any new source or modification
requiring review.

ie The Administrator does not believe
that the promugated de mulmi s levels
will produce an extraordinary

s administrative burden on reviewing
authorities. Based on the data available,
it is estimated that approximately 700

e more sources will be subject to PSD
review annually, all for small
modifications not heretofore reviewed.

The regulations also include a list of
is air quality concentrations for each

pollutant as criteria for exempting
sources from the monitoring
requirements at the discretion of the
reviewing authority. Table B
summarizes the applicable air quality
values by pollutant type.

e Table B.-Mondodng Exemption

Akqaity vake 4a'eraging

Carbon moode_ _ 575 WhCX4
Utog0en 6oed__-_ 14 (244-t*~~
Sfw -. . .. .13 (24-htn).
Tota suspended pertcMle; 10 (24-'-t).

terody . .. 0.1 (24-hor).

VO4 chMoie_____ 1 (24-how).

Toride_ _ 025 (24-ho
Wat$ acid mist -......... (1)

Tota reduced *tr Rludrg 10 (1-hv)

Reduced SAXm (W4ckt KS,).- 10 (U~ox)4
Rydrogen *Auds____ 0.=2 (1-hts)

'Al cae twhe enajeeons o( VOC am ss lew 100 lons

tio satetaclory rnouloftg tdrique wraiable at Ws MtneL

2 ~Several Table B values are somewhat
14.6 (244w different from the design air quality
1L4 (2"4vw. numbers shown in Table A. This is

because the Table B values are based on
the current capability to provide a
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meaningful measurement of the
pollutants. The values promulgated
represent five times the lowest
detectable concentration in ambient air
that can be measured by the instruments
available for monitoring each pollutant.
The factor of five was chosen after
reviewing test data for the various
methods considered reasonably
available. The decision was based in
part on considerations of instrument
sensitivity, potential for sampling error,
problems with instrument variability
(e.g., zero drift) and the capability to
read recorded data. For a more thorough
discussion of this determination, see the
memorandum from K. Rehme to W.
Peters dated May 20, 1980, which is
available in the rulemaking docket and
from the address given for the other
reports:

There also are several changes in the
use of Table B from the Table 2
proposed on September 5. First, a source
deemed subject to review may claim the
de minimis air quality impact exemption
from only the monitoring requirement
for the reasons noted earlier. Next,
under the proposal, a source had to
demonstrate that its ambient impact
would be de minimis to obtain an
exemption from monitoring. As
promulgated, the regulation allows a
source to be exempted from the
preapplication monitoring requirement if
it shows either that existing air pollution
in the source impact area or its
projected-impact in the affected area is
de minimis. In most cases, little is to be
gained from preconstruction monitoring
in situations where either condition
applies.

Finally, because there will be
situations where monitoring will be
necessary even if modeling predicts de
minimis conditions, the exemption is not
automatic but rather must be with the
approval of the reviewing authority. For
example, Table B values should not be
used when (1] there is an apparent
threat to an applicable PSD increment or
NAAQS based on modeling alone or (2)
when there is a question of adverse
impact on a Class I area.'Questions of
adverse impact on a Class I area are to
be decided on a case-by-case basis with
the objectives of the affecied Federal
Land Manager in mind.

Some of the suggestions made in the
comments have not been adopted. For
the reasons stated earlier, many of the
de minimis values have been increased.
The automatic exemption on the basis of
emiisions rate is retained, although the
exemption from monitoring has been
made discretionary. The Administrator
believes that a clearindication of
applicability is necessary. It is not

reasonable to expect a potential
applicant to have continuous knowledge
of thestatus of increment consumption
and thus know when an application is
required and when it.is not. Nor have
the de minimis values been promulgated
as a guide only, with a screening review
of all sources made mandatory as
suggested by one commenter. The
Administrator does not believe that
there is a substantial programmatic
benefit to be derived from such a
stringent requirement.

Accumulation of de minimis values.
has not been dropped, because for most
pollutants the promulgated deminimis
emissions levels are now substantially
higher than those proposed. The
suggestion to allow sources with greater
than de minimis emissions-to make a
showing that their air quality impact
was de minimis and escape review was
considered and then rejected. The higher
emissions levels promulgated will offer
much of the requestel relief. Moreover,
such an approach would not streamline
the review process (i.e., a detailed air
quality analysis would still be
necessary), and several sources with
taller stacks might avoid review and the
BACT requirement. Variations in actual
impact because of stack height can be a-
factor in the BACT review. Similarly, an
equation considering stack height to
determine the de minimis emissions rate
cutoff has not been promulgated. It is
questionable whether such an equation
could be developed for application
nationwide that would be any less
judgmental than the fixed de minimis
emissions rates promulgated. Moreover,
that approach would be little more than
a case-by-case applicability assessment
which the Administrator believes is
inadvisable for reasons already
described.

Other suggestions not accepted were
to raise the de minimis emissions levels
to 100/250 tons per year for the criteria
pollutants, and to limit the de miinu's
concept to only the criteria pollutants. In
developing an approach to defining de "
minimis for PSD purposes and
consequently calculating the specific de
minimis values under the guidance
given within the Act and Alabama
Power, emissions levels as high as 100
tons per year could not be justified for
most criteria pollutants. Use of the de
minimis concept with respect to only the
criteria pollutants suggests that any
increase (i.e., a zero de minimis value)
would be significant for noncriteria
pollutants and must be reviewed. As
mentioned earlier, a zero de minimis is
not practical-for this program.

XII. Geographic and Pollutant
Applicability

A. Background
Alabama Power held that in

determining the applicability of PSD
review, EPA must look to whether a
source locates in an area to which Part
C of the Act applies, rather than to the
impact the source would have upon such
an area. Accordingly, EPA proposed on
September 5 to apply PSD review to a
source if the source locates in an area
designated attainment or unclassifiable
for a pollutant which the source emltq In
major amounts. Each pollutant emitted
by the source would be subject to PSD
review, unless the pollutant was one for
which an area is designated
nonattainment and the source emitted
that pollutant in major amounts. A
modification to a source would be
subject to PSDreview under the
September 5 proposal if it would result
in a significant net increase in the
emissions of any regulated pollutant for
which the source Is major and for which
the area is designated attainment or
unclassifiable. In addition, EPA
proposed on September 5 to apply PSD
review to a source or modification that
would significantly affect an area in
another state designated as attainment
or unclassifiable for a pollutant for
which the source or modification would
be major. See 44 FR 5190-41, 51949
(§ 51.24(i)(2)), 5193-54 (§ 52.21(i)(8)).

On January 30, 1980, EPA stated that It
intended not to apply PSD review based
solely on interstate impact, because the
court's final interpretation of the Act in
AlabamaPower suggested that PSD
review was not appropriate In such
circumstances. EPA also noted that
under its September 5 proposal, a source
or modification would be exempt from
PSD review if it emitted in major
amounts only pollutants for which an
area had been designated
nonattainment. EPA solicited comments
on whether this exclusion should be
retained, as well as on its proposal to
delete PSD review based solely on
interstate impacts. See 45 FR 6803
(January 30,1980).

B PSD Applicability
After further evaluation of its

proposed approach, and consideration
of the comments submitted In response
to the September 5,1979, and January
30, 1980, notices (see discussion below),
EPA has decided to modify the
September 5 proposal somewhat. Under
today's action, except with respect to
nonattainment pollutants, PSD review
will apply to any source that emits any
pollutant in major amounts, if the source
would locate in an area designated
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attainment or unclassifiable for any
criteria pollutant. If the source is subject
to PSD review, then PSD review will be
applied to each pollutant the source
emits in greater than de minimis
amounts, unless the area is designated
as nonattainment under section-107(d)(1)
for the particular pollutant. It should be
noted that in order for PSD review to
apply to a source, the source need not
be major for a pollutant for which an
area is designated attainment or
unclassifiable; the source need only emit
any pollutant in major amounts (i.e., the
amounts specified in section 169(1) of
the Act) and be located in an area
designated attainment or unclassifiable
for that or any other pollutant.
Therefore, sources that are major only
for pollutants for which an area is
designated nonattainment will not be
exempt from PSD review unless the
source is located in an area which is
designated nonattainment for all criteria
pollutants or unless all of the regulated
pollutants emitted by the source in
greater than de mnimis amounts are
nonattainment pollutants.

The applicability of the PSD
regulations to modifications mirrors that
for new sources (see Modification). PSD
review will apply to any modification to
a source which emits any pollutant
subject to regulation under the Act in
major amounts, if the modification
would result in a significant net increase
in the emissions of any pollutant, and if
the source is located in an area
designated attainment or unclassifiable
for any criteria pollutant. PSD review
would riot apply to any nonattainment
pollutant. Unlike the approach proposed
on September 5. in order for PSD review
to apply, the modification need not
increase emissions of a pollutant for
which the source is major, nor need the
source be major for a pollutant for
which the area is designated attainment
or unclassifiable.

EPA believes that this approach is
required by Alabama Power and
sections 165(a) and 169(1) of the Act.
Section 165(a) states that "[n]o major
emitting facility on which construction is
commenced after the date of the
enactment of [Part C of the Act], may be
constructed in any area to which this
part applies unless" the conditions set
out in section 165(a) are met. Alabama
Power held that this provision must be
interpreted literally and that, in
particular, EPA should focus on the
location of the source, not its impact.
See 13 ERC at 2012-2016. Today's action
provides the necessary literal
interpretation. A "major emitting
facility" is defined in section 169(1) as a
source which would emit at lea"st 100 or

250 tons per year (tpy) (depending on
the type of source) of"any" pollutant.
This would cover both critiera
pollutants, for which national ambient
air quality standards have been
promulgated, and non-criteria pollutants
subject to regulation under the Act.
Section 165 refers to an "area to which
this part [part C] applies," which the
Court in Alabama Power interpreted to
mean "clean air areas," i.e. areas
designated pursuant to section 107 as
attainment or unclassifiable for a
particular air pollutant 13 ERC at 2013.
See also sections 161,162, and 167 of the
Clean Air Act. But neither section 165
nor section 169(1) links the pollutant for
which the source is major and the
pollutant for which an area is
designated attainment or unclassifiable.
Read literally, section 165(a) applies
PSD preconstruction review to all
sources that are major for any pollutant
subject to regulation under the Act and
locate in an area designated attainment
or unclassified for any pollutant.

Section 165(a) also does not link
review of a particular pollutant to the
attainment status for that pollutant or
limit review to pollutants for which a
source is major. Rather, read literally,
section 165(a) applies PSD review to all
pollutants subject to regulation under
the Act emitted by the source provided
that the source is major for some
pollutant and is located in a clean air
area for some pollutant. However,
implicit in Alabama Power and the
structure of the Act is a recognition that
where nonattainment pollutants are
emitted in major amounts (i.e., where a
source emits in major amounts a
pollutant for which the area in which the
source would locate is designated
nonattainment), Part D NSR rather than
Part C PSD review should apply to these
pollutants (see below). PSD review does
not apply to the nonattainment
pollutants emitted by the source
otherwise subject to review.
C. Nonattainment Applicability

On May 13.1980,45 FR 31307, EPA
promulgated a final rule setting out the
applicability of nonattainment review of
new and modified sources. In brief, EPA
clarified that the construction
moratorium under section 110(a)[2] (I]
and NSR under the Offset Ruling and
section 173 apply to all major
construction proposed in such areas.
This applicability is unaffected by the
particular air quality levels within the
designated nonattainment area which
would be caused or impacted by the
proposed major source or major
modification. States still are required
under section 10(a)(2)(D) to review new
or modified sources locating outside of

nonattainment areas, but causing or
contributing to a violation of an ambient
air quality standard; however, review
need not meet all of the nonattainment
requirements under section 173 and the
offset policy.

The current regulations concerning
pollutant applicabilityJn nonattainment
areas have not been changed. These
rules are different from the PSD
pollutant applicability rules. Major
sources are subject to review under the
Offset Ruling. section 173, and the
construction moratorium only if they
emit in major amounts the pollutant(s)
for which the area is designated
nonattainment. In addition, only those
nonattainment pollutants which the
source emits in major amounts are
subject to review or the construction
moratorium. Similarly, only if a
modification increases emissions of a
pollutant for which the source is major
and for which the area is designated
nonattainment do nonattainment
requirements apply. The basic rationale
for these restrictions is that section
110(a](2), which contains the
construction moratorium, restricts the
construction moratorium to pollutants
for which the source is major and for
which the area is designated
nonattainment. Since there is no
requirement similar to the one in section
105(a) that subjects a source to review
for all regulated pollutants it emits once
it is subject to review for one pollutant,
preconstruction review under the Offset
Rulina and section 173 is restricted in
the same manner as the construction
moratorium.

For example, construction of a new
plant with potential emissions of 500 tpy
PM and 50 tpy SO2 in an area designated
nonattainment for both PM and SO2
would be subject to nonattainment
requirements for P1 only, since the
sottrce is minor for SO2. Similarly,
modification of this plant resulting in a
net increase in emissions of 50 tpyin
SO. would not be subject to
nonattainment requirements. See also
examples (3), (4), and (7).
D. Case Evamples

The following additional examples
illustrate how applicability of PSD
requirements will work under today's
final regulations:

(1) Construction of a new plant with
potential emissions of 500 tpy PMN and 50
tpy SO in an area designated
attainment for both PM and SO2 would
be subject to PSD review for both PM
and SO.

(2) Construction of the same plant as
in example (1), but in an area designated
attainment for SO and nonattainment
for PM. would be subject to PSD review

52M1



52712 Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Rules and Regulations

for SO and nonattainment requirements
for PM.

(3) Construction of the same plant as
in example (1), but in an area designated
attainment for PM and nonaltainment
for S02, would be subject to PSD review
for PM only. PSD ieview would not
apply for SO2, since S02 is a
nonattainment pollutant.

(4) Construction of the same plant as
in example (1), but in an area designated
nonattainment for both PM and SO.
would be subject to no PSD review and'
to nonattainment requirements for PM.
This would be the case even if the S0 2
emissions would have an impact on a
nearby Class I area for SO2 or on an
area located in another state which is
designated attainment or unclassifiable
for PM.

(5) Modification to the plant in
example (1), where the plant is located
in an area designated attainment for
both PM and SO2 resulting in a 30 tpy
net increase in PM emissions, would be
subject to PSD review for PM.

(6) Modification to the plant in
example (1), where the plant is located
in an area designated attainment for S02
and nonattainment for PM, resulting in
increased emissions of 50 tpy in SO 2,
would be subject to PSD review for SO2 .
(It is a significant increase at a major
source located in an attainment area.)
But if the modification only were to
increase the emissions of PM by 30 tpy,
only nonattainment requirements would
apply, since this is a modification of a
major source for a nonattainment
pollutant.

(7) Modification to the plant in
example (1), where the plant is located
in an area designated attainment for PM
and nonattainment for SO2 , resulting in
increased emissions of 50 tpy S02,
would be subject to neither PSD review,
nor the nonattainment NSR ,
requirements. Nonattainment NSR
would not apply since the 50 tpy
increase in the nonattainment pollutant
does not occur at an existing major
stationary source for that pollutant. PSD
does not apply since the only change is
to a nonattainment pollutant. Instead,
the general NSR under the SIP would
typically apply to this pollutant, and the
new emissions of SQ2 would be
accommodated in the SIP's allowance
for area and minor source growth.

(8) Construction of a new plant with
potential emissions of 500 tpy hydrogen
sulfide (H2S) in an area designated
attainment for PM would be subject to
PSD review for H2S. If, in addition, the
plant had potential emissions of 50 tpy
PM, PSD review would be applied to
both H1S and PM.

(9) Construction of a new plant with
potential emissions of 500 tpy CO and 50

tpy H2S in an area designated
nonattainment for CO and attainment
for SO2 would be subject to PSD review
for 142S and to nonattainment
requirements for CO. If this plant were
later modified, resulting in a net
increase in emissions of 30 tpy in H2S,
PSD review would apply for H2S.(10) Construction of a new plant with
potential emissions of 500 tpy H2S in an
area designated nonattainment for all
criteria pollutants would not be subject
to either PSD review or nonattainment
requirements. Part D applies only to
criteria pollutants, and the area here is
not subject to Part C, since it is not
designated attainment or unclassifiable
for any criteria pollutant.

E. Interstate Pollution
The September 5 proposal, in

response to the per curiam Alabama
Power decision issued on June 18, 1979,
would have required PSD review for a
major source locating or modifying in a
designated nonattainment area only if
such construction would substantially
impact a clean air area in another state.
In its final opinion issued on December
14, 1979, the court reversed its earlier
position regarding the need for a PSD
review of all interstate impacts to a
neighboring state's clean air area. Under
both rulings, PSD review would apply-in
all cases where the construction would
take place in a clean area. Pursuant to
the court's revised ruling in Alabama
Power, EPA will not apply PSD review
to a pollutant emitted by a source
locating in an area designated .
nonattainment for that pollutant, even
where the source would impact a PSD
area in another state. Sixteen of the
nineteen comments received by EPA
supported this decision. Three
commenters requested EPA to propose
regulations to control interstate
pollution pursuant to sections
110(a)(2)(E) and 161. EPA is now
evaluating how best to control interstate
pollution, and may propose regulations
some time in.the future.

F. Geographic Applicability for VOC
Sources

On September 5, EPA proposed to
delete the "36 hour rule," which
subjected a source of volatile organic
compounds (VOC) to review, if the
source proposed construction within 36
hours pollutant traver time of an ozone
nonattainment area. Pollutant travel
time was to be calculated using wind
conditions associated with
concentrations exceeding the ambient
standard for ozone. Most commenters
agreed with the proposal to delete this
requirement. One commenter who
disagreed focused on the need for the

rule as a means of determining which
sources locating outside a designated
nonattainment area should be subject to
nonattainment review. Another argued
that without the rule EPA will end up
unnecessarily reviewing sources in
remote rural areas whose impact on the
ozone nonattainnent problem Is
insignificant, since ozone is a regional
problem.

For the reasons expressed on
September 5 (44 FR 51940), EPA has
decided to delete the 38 hour rule. The
commenters' concerns are taken care of
by the rules on geographic applicability
for nonattainment areas, as set out at 45
FR 31307 (May 13, 1980]. Thus, all major
VOC sources locating in a designated
ozone nonattainment area will be
subject to review under section 173.
Major VOC sources locating outside a
designated nonattainment area will be
subject to PSD review and will be
required to monitor for ozone, If the
monitoring indicates that the area of
source location is nonattainment, then
the.provisions of the Offset Ruling or
State plans adopted pursuant to section
110(a)(2)(D) of the Act shall apply until
the area is redesiginated as
nonattainment and a SIP revision has
been approved. Of course, a source of
VOC may choose to accept
nonattainment review requirements
immediately (i.e., LAER, offsets,
statewide compliance of other sources
under the same ownership) and conduct
post-approval monitoring as presently
permitted under the PSD regulations.

G. Response to Comments

Additional responses to comments
regarding applicability of nonattainment
requirements can be found at 45 FR
31307. Comments concerning interstate
pollution and the geographic
applicability of VOC sources, are
responded to above.

With regard to PSD review, several
commenters argued that EPA's approach
would be overly complex and would
impose great administrative burdens
with few corresponding benefits to air
quality. EPA does not agree.
Applicability of PSD review as outlined
above is raquired by the Act. Congress
believed that such broad applicability
was needed to adequately guard against
significant deterioration in existing
clean areas. EPA cannot restrict
applicability and override Congressional
intent simply because of an added
administrative burden such applicability
might impose. For similar reasons, EPA
disagrees with the suggestion that It
should restrict PSD review to only those
pollutants that a source emits In major
amounts.
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Fourteen commenters argued that EPA
should not apply PSD review to
noncriteria pollutants, because the lack
of NAAQS and increments for
noncriteria pollutants indicates that
Congress did not consider these
pollutants to be able to cause significant
deterioration and felt that the extent of
harm by these pollutants has yet to be
demonstrated. They claimed noncriteria
pollutant sources are already subject to
NSPS and NESHAP regulation.
However, as other commenters have
correctly noted, section 169(1) refers to
sources with the potential to emit "any"
pollutant above certain amounts.
Moreover, section 165(a)(4) states that
BACT must apply to "each polluant
subject to regulation under this Act"
emitted by a source. Neither of these
provisions is limited to criteria
pollutants. See also Alabama Power, 13
ERC at 2045.

Two commenters urged that if EPA
decides.to regulate sources with minor
but significant emissions of criteria
pollutants and sources of noncriteria
pollutants, it should do so only if there
already exists a SIP emission limit for
the "minor" pollutants or only if section
111 or 112 CNSPS and NESHAP,
respectively) has been made applicable
after appropriate rulemaking to such
sources of noncriteria pollutants. The
difficulty with this approach is that the
Act requires PSD review, regardless of
whether another rule already applies to
the source except in the case of
nonattainment pollutants (see above].
Moreover, the suggested approach could
allow an unacceptably large number of
sources to escape review, since many
sources may not have an applicable SIP
emissions limit or NSPS or NESHAP"
limit.

While most commenters endorsed the
September 5 proposal that PSD
permitting should be limited to instances
where greater than de minimis changes
in a major pollutant would occur, one
commenter argued that Alabama Power
did not restrict PSD applicability to
modifications involving the pollutant(s)
which the source emits in major
amounts. This commenter claimed that
section 111(a) (4) of the Act defines
"modfication" as "any physical change
in, or change in the method of operation
of a stationary source which increases
the amount of any air pollutant emitted
by such source or which results in the
emission of any air pollutant not
previously emitted." (Emphasis added.)
As mentioned above in the Modification
section, the Administrator agrees with
this interpretation. Thus, today's final
rule, with the exception of
nonattainment pollutants, requires a

PSD preconstruction review for greater
than de minimis net increases in the
potential to emit of a major stationary
source for any pollutant subject to
regulation under the Act

Twenty-three commenters supported
exempting nonattainment pollutants
from PSD review. However, three
commenters argued that PSD review
should apply to nonattainment
pollutants emitted in minor amounts,
claiming that review in nonattainment
areas should be as broad as that in PSD
areas. EPA agrees with the former
comments. As noted earlier, sections
165(a) and 169(1) apply to "any"
pollutant regulated under the Act. The
only restraint on PSD review, then, is
section 173 in Part D, which governs the
specific review of sources emitting
nonattainment pollutant(s) in major
amounts. In addition, sources emitting
the nonattainment pollutants in minor
amounts are subject to the general NSR
contained in SIPs, and the impacts of
such sources are accounted for in
demonstrations of reasonable further
progress and within the growth
allowance provisions of the SIP. Thus,
there is no need to apply PSD review to
either type of nonattainment pollutant
which already faces adequate review.

Twenty-three commenters also
supported exempting from PSD review
sources which emit only nonattainment
pollutants in major amounts, but PSD
pollutants in minor amounts, citing
Alabama Power for support. Neither
Alabama Power nor the Act support
such an exemption. Alabama Power
held that, at a minimum, PSD review
does not apply to major sources which
locate in an area designated
nonattainment for all criteria pollutants.
But the court did not take into account
the fact that the same source may emit
both PSD and nonattainment pollutants.
Since, as noted above, section 165(a)
does not link the pollutant for which the
source is major and the pollutant for
which an area is designated attainment
or unclassifiable, EPA interprets section
165(a) as requiring PSD review for each
source that is major for some pollutant
and locates in an area designated
attainment or unclassifiable for that or
any other pollutant and that this review
encompasses PSD pollutants whether or
not emitted in major amounts.

Finally, some commenters perceived
an inconsistency in requiring broader
pollutant applicability for PSD review
than for nonattainment review, yet using
a broader definition of "source" for
nonattainment areas than for PSD areas.
However, EPA's actions are consistent
with the Act The scope of PSD review
applicability and the nonattainment

definition of source are separate issues
and there is no basis for requiring that
they be resolved in such a way as to in
some manner equalize their effects.

XII. Baseline Concentration, Baseline
Area, and Baseline Date

EPA's'June 1978 PSD regulations
generally define baseline concentration
as the ambient concentration level
reflecting actual air qualitk as of August
7,1977, including projected emissions of
major sources commencing construction
or modification before January 6,1975,
but not in operation by August 7,1977,
and excluding emissions from major
sources commencing construction
(including modification) after January 6,
1975. (40 CFR 51.24(b](11). 52.21(b(11)
(1979).) Emissions from major source
construction commencing after January
6,1975, as well as most emissions
increases occurring from existing
sources after the baseline date are
counted against the applicable PSD
increments. (A more detailed discussion
of the relationship between baseline
concentration and increment
consumption is provided in Increment
Consumption.) Actual air quality
includes emissions increases after the
baseline date at existing sources whose
emissions are counted in the baseline
concentration, if the increases are due to
increased hours of operation or capacity
utilization authorized under the SIP and
reasonably anticipated to occur on the
baseline date. The baseline
concentration also includes emissions
increases allowed under a SIP
relaxation pending final EPA approval
on the baseline date, if the allowable
emissions under the revision were
higher than the source's actual
emissions on the baseline date. The June
1978 regulations established a uniform
baseline date of August 7.1977 for all
clean air areas. A definition of baseline
area was unnecessary since all PSD
areas were covered by the August 7,
1977 baseline date.

The Alabama Power decision held
that a uniform baseline date was not
authorized by section 169(4). It required
the baseline date to be established at
the time of the first application for a
permit in an area subject to PSD
requirements. EPA's regulations were
consequently remanded for change.

The Alabama Power decision,
however, supports EPA's definition of
baseline concentration. In holding that
monitoring data is required under
section 165(e)(2), the court confirmed
that actual air quality data should be
used to determine baseline-
concentrations. See 13 ERC 2022. Since
monitoring data provide information on
actual air quality concentrations from
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existing sources and since section 169(4)
explicitly states that required monitoring
data should be used in establishing
baseline concentrations, the court's
decision supports EPA's requirement
that baseline concentrations reflect
actual air quality. In addition, the court.
implicitly affirmed EPA's approach in
ruling that EPA correctly excluded from
baseline concentrations emissions
increases due to voluntary fuel switches
after the baseline date. Since actual air
quality on the baseline date would not
reflect these increases, their exclusion
from baseline concentrations is
consistent with EPA's actual air quality
approach to baseline concentrations.
Finally, the court noted Congress'
rejection of a House bill that would have
allowed certain source emissions to be
included in baseline concentrations,
even though the emissions have not
occurred by the baseline date. See 13
ERC 2026. The court concluded that
Congress considered and rejected an
approach that would depart from actual
air quality in calculating baseline
concentrations, except in the limited
circumstances set forth in section 16914).

In its September 5, 1979 response to
the court's decision, EPA proposed to
delete the uniform August 7,1977
baseline date and to define baseline
date as the date of the first complete
application, after August 7, 1977, for a
PSD permit to construct or modify a
major stationary source in -n area
subject to PSD requirements. As part of
that definition, EPA proposed to define
baseline area as all parts of an Air
Quality Control Region (AQCR)
designated as attainment or
unclassifiable under section 107(d) of
the Act. Under that definition, an
application of a major stationary source
to construct in any part of an AQCR
designated as attainment or
unclassifiable would trigger the baseline
date for both SO and PM in all portions
of the AQCR.

EPA's proposed definition of baseline
area was based in part on its
consistency with the term "area" as
used in section 107, which requires air
quality designations for AQCRs or
portions thereof. The definition was also
intended to avoid implementation
problems that might rdsult from having
different baseline areas and dates
within the same AQCR. EPA proposed,
however, to allow states some flexibility
in defining baseline area. See discussion
at 44 FR 51942.

EPA further proposed to retain its
current definition of baseline
concentration but asked for comment on
a particular problem specific to the Gulf
Coast areas (see 44 FR 57107, October 4,

1979 and discussion in Increment,
Consumption). EPA's September 5
proposal specifically asked for comment
on two aspects of its proposal: (1)
whether baseline area should be defined
as clean portions of the AQCR in which
a source applies for a permit, and (2)
whether a permit application should
trigger the baseline date only in the
clean portions of the AQCR in which the
source would locate or also in clean
areas of any AQCR which would be
impacted by the source.

After issuance of the court's full
opinion in December, EPA proposed and
asked for comment on three changes to
its September 5 proposal (45 FR 6802,
January 30,1980). First, EPA stated it
was considering defining baseline area
as any area designated attainment or
unclassifiable under section 107(d) in
which a source subject to PSD
requirements would locate or impact,
rather than all clean portions of an
AQCR in which a source would locate
or impact. Second, EPA's solicited
comment on whether states should be
allowed to redefine the boundaries of
areas designated as attainment or
unclassifiable. EPA suggested, however,
that states should be limited to
redesignations no smaller than the
source's area of impact. Third, EPA
indicated it was considering adoption of
a pollutant-specific baseline date and
area. Under that approach, a source
would trigger the baseline only for the
pollutants it emitted. Thus, if the source
would emit neither SO2 nor PM, it would
not trigger any baseline. EPA also
requested comment on whether a source
which would be major for SO 2 and
minor for PM would trigger a baseline
date only for S02 or for both pollutants.

EPA's final action and response to
comments on each of the issues is
discussed below. For simplification, the
discussion focuses on the four basic
issues of baseline concentration,
baseline area, baseline date, and
pollutant-specific baseline. Issues
related to increment consumption are
discussed in the next.section.

A. Baseline Concentration
As proposed, EPA is continuing its

current definition of baseline
concentration as the ambient
concentration levels at the time of the
first permit application in an area
subject to PSD requirements. Baseline
concentration generally includes actual
source emissions from existing sources
but excludes emissions from major
sources commencing construction after
January 6,1975. Actual source emissions
are generally estimated from source
records and any other information-
reflecting actual source operation over

the two-year time period precedingthe
baseline date. The baseline
concentration also includes projected
emissions from major sources
commencing construction (including
modification) before January 6, 1975, but
not in operation by August 7,1977.

'Unlike the June 1978 policy, baseline
concentration will no longer routinely
include those emissions increases after
the baseline date from sources
contributing to the baseline
concentration, which are due to
increased hours of operation or capacity
utilization. Existing policy permitted this
grandfathering, provided such Increases
were allowed under the SIP and
reasonably anticipated to occur as of the
baseline date. Today's policy which
normally excludes such increases Is
consistent with using actual source
emissions to calculate baseline
concentrations. An actual emissions.
policy, however, does allow air quality
impacts due to production rate increases
to sometimes be considered as part of
the baseline concentration. If a source
can demonstrate that its operation after
the baseline date is more representative
of normal source.operation than Its
operation preceding the baseline date,
the definition of actual emissions allows
the reviewing authority to use the more
representative period to calculate the
source's actual emissions contribution to
the baseline concentration. EPA thus
believes that sufficient flexibility exists
within the definition of actual emissions
to allow any reasonably anticipated
increases or decreases genuinely
reflecting normal source operation to be
included in the baseline concentration.

EPA is also promulgating a change in
its current policy on SIP relaxations,
Under that policy, emissions allowed
under SIP relaxations pending on
August 7, 1977 are included In the
baseline concentration if the allowed
source emissions were higher than
actual source emissions. EPA adopted
that policy in June 1978 in recognition of
the fact that some states with SIP
revisions pending on August 7,1977 had
allowed sources to increase emissions
prior to final EPA approval of the
relaxations, while other states with
pending relaxations had required -

sources to comply with the lower
emissions limitations in the existing SIP
until final approval occurred. See 43 FR
26401 col. 3. To avoid penalizing sources
in states that did not allow increases
prior to approval, EPA provided that
baseline concentrations include the
allowable emissions under revised SIPs,
if the relaxation was pending on August
7, 1977 and the allowed emissions
exceeded the source's actual emissions.
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The effect was to allow sources to avoid
increment consumption analyses for the
emissions increase allowed in the
revision. EPA considered the exemption
justified because states and sources
were unaware that EPA would establish
a uniform baseline date of August 7.
1977, and those emissions increases
after that date would consume
increment.

EPA believes this exemption from
increment consumption analyses is no
longer necessary. States and sources
have been on notice since June 1978 that
emissions increases at existing sources
due to SIP relaxations must be
evaluated for possible increment
consumption. No state or source has
been uncertain as to the applicable
baseline date, or been placed in an
inequitable position as to other states or
sources. Therefore, today's regulations
do not exempt from increment
consumption analyses those SIP
relaxations not finally approved by EPA
prior to the baseline date in the affected
area.

One commenter suggested that EPA
extend the transition provision within
the June 1978 regulations for assessing
increment consumption. 43 FR 26401 col.
2. This provided that increased
emissions from plan relaxations
received after the August 7, 1977
baseline date but before the June 19,
1978 promulgation would consume the
applicable increment but could be
reviewed as part of the periodic
assessment rather than assessed
individually for increment consumption
prior to plan approval.

EPA does not believe that a similar
exception is required under today's
regulations. EPA considered the
exception necessary in June 1978 due to
uncertainty as to how the 1977
Amendments would affect pending SIP
relaxations. Such uncertainty no longer
exists, since sources have been on
notice since June 1978 that SIP
relaxations after that date must be
individually reviewed for increment
consumption. Therefore, emissions
increases due to plan relaxations
received after June 19, 1978 must be
individually evaluated for increment
consumption prior to EPA approval.

EPA is concerned, however, that the
new definition of baseline concentration
may work a hardship on states with SIP
relaxations pending when a PSD
application is filed in an area. A state
may submit a SIP relaxation affecting a
source, or group of sources, located in
an area where the baseline date has not
been set, and would not be required to
provide an increment consumption
analysis. If prior to final EPA approval,
a source filed a PSD application in the

area, the application would establish a
baseline date and the state would have
to withdraw the revision until it has
conducted the necessary increment
analysis. To prevent such burdensome
delays, EPA is exempting from
individual increment analyses SIP
relaxations pending at the time a
baseline date is established in the area
affected by the revision. However,
increment consumption due to emissions
from these relaxations must be
evaluated as part of a state's periodic
assessment Exemptions from individual
analyses is analogous to the previous
relief provided for sources subject to SIP
relaxations submitted after August 7,
1977, but before EPA's June 1978
promulgation. The exemption is
therefore consistent with prior EPA
policy.
B. Baseline Area.

In response to the September 5, 1979
proposal, fifty-three commenters felt
that an AQCR definition of baseline
area would not produce a great deal of
administrative relief and would,
simultaneously, limit an area's growth
options. These commenters favored
defining baseline area as the area of
significant source impact, based on
required modeling and monitoring
analysis. Such an approach was claimed
to provide just as much administrative
relief, more growth options, and
elimination of the problem of a small
PSD source triggering the baseline date
for a large area. Seventeen commenters
favored a baseline area definition
geared to areas designated as clean or
unclassified under section 107. Those
favoring this alternative strongly
preferred a "redesignation" procedure to
accompany this option. Other
commenters objecting to the AQCR
approach suggested: county boundary
lines (three), and the entire state (one).

In response to EPA's January 30
notice, fourteen of sixteen commenters
favored a source impact area definition
of baseline area. One of the remaining
two commenters favored retention of the
AQCR approach while the other
commenter desired a county or some
other legal boundary approach. All
eighteen comments received favored
triggering a baseline only in the area in
which a source would locate, and not in
those other areas which it would impact.
Nineteen of twenty-nine commenters
favored permitting state redesignation
but to areas no smaller than a source
impact area. Seven other commenters
favored no limitations on the
redesignation procedure. The remaining
three commenters opposed allowing
states to redefine baseline areas through
redesignation.

EPA has determined that baseline
area should be defined as the area
designated as attainment or
unclassifiable under section 107(d) in
which a source or modification subject
to PSD review would construct or on
which it would have an impact equal to
or greater than 1 j.g/m3 on an annual
basis. EPA has concluded that "an area
subject to this part." as used in section
169(4), refers to areas designated
attainment or unclassifiable under
section 107(d).

This view is strongly suggested by
Judge Robinson's opinion oh baseline
concentration in the December 1979
Alabama Power ruling. Referring to
Congress' intent to use actual air quality
data to establish baseline
concentrations, Judge Robinson states
that "the task of monitoring existing
ambient pollution levels in attainment
areas is assigned to the first permit
applicant, who will provide the
information essential to calculation of
the baseline." (Emphasis added) 13 ERC
1993. 2022. The footnote which follows
that sentence discusses a state's
obligation under section 107(d](1) to
submit area designations to EPA and the
fact that section 107 lists submitted to
date by the states indicate that many
areas lack acceptable air quality
information. Id. The references to
attainment areas and section 107(d)
designated areas indicate that the court
interprets the statute as requiring that
baseline concentrations be calculated
for each clean area designated under
section 107(d)(1).

EPA thus believes that neither the
statute nor the court opinion support the
proposed AQCR approach. The majority
of comments-also opposed defining
baseline area as AQCR. Opposition was
based on the view that it would do little
to alleviate administrative problems,
offered no flexibility in states, and
would often limit an area's growth
options by encompassing too large an
area.

EPA has also determined that aPSD
source should trigger the baseline in all
intrastate clean areas that it impacts as
well as the area it lbcates in. One
objective of PSD is to track air quality
changes in clean air areas. If a major
source significantly affects any clean air
area in the same state the purposes of
PSD will be served if air quality
deterioration from minor/area source
growth and actual changes in baseline
source emissions are tracked from the
time significant SO2 or PM emissions
from a new or modified major source
impact a clean area. Such a policy is
also consistent with the language of
section 165(e)(1) of the Act which
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requires an air quality analysis of the
affected area, not just the area of
immediate location. The Administrator
does not believe that such a policy
should transcend state boundaries.
Since triggering baseline dates is an
important factor in managing growth,
EPA has concluded that states-should
have jurisdiction over their own
baseline dates. On the other hand,
establishment of baseline dates does not
affect increment consumption across
state borders by major source
construction commencing after January
6, 1975.

EPA has concluded that baseline
areas may be redefined by the states
through area redesignations. Section
107(d) specifically authorizes states to
submit redesignations to the
Administrator. Consequently, states
may submit redefinitions of the
boundaries of attainment or
unclassifiable areas at any time. If EPA
agrees that the available data support
the change, it will redefine the areas as
requested. As long as no PSD source has
located in, or significantly impacted on a
clean area being considered for
redesignation, the area. can be
redesignated as a new attainment or
unclassifiable area, even if the area
were previously part of a larger clean
area in which the baseline date had
been set.

Area redesignations are subject to
certain restrictions. The boundaries of
any area redesignated by a state cannot
intersect the area of impact of any major.
stationary source or major modification
that established or would have
established a baseline date for the area
proposed for redesignation or that is
otherwise requiredto obtain a PSD
permit. In addition, area redbsignations
can be no smaller than the area of
impact of such sources. These-"
restrictions comport with the PSD
objective of tracking air quality effects
in an area once a major source or
modification has affected an area. By
setting the baseline date at the time a
major source or modification impacts an
area and preventing the date from being
changed by subsequent area
redesignations, the system ensures that
future growth in the area wilf be
assessed for its air quality effects from
that date forward. Moreover, if states
could define baseline areas as small as
the immediate area in which a source is
located and not include the source
impact area, air quality could
deteriorate or increments could be
violated in a nearby area impacted by
the source, but neither the state nor EPA
would review the air quality impact. The
source could therefore affect air quality

but the reviewing authority would be
unaware of the deterioration. In addition
to jeopardizing air quality, "postage
stamp" baseline areas would be difficult
to administer.

A source will be considered to impact
an area if it has an impact of I g/m 3 or
more of S02 orPM on an annual basis.
This figure has been selected because it
corresponds to levels of significance
used in previous Agency determinations
for SO2 and PM. The annual average
was selected over the short term value
due to its ease of implementation. That
is, the shape of source impact areas is
less complex and the 1 1g/m annual
average provides ample area coverage
of the soutce impact area.

The Administrator believes that
defining baseline area as section 107
areas and allowing state redesignation
will satisfy most of the commenters who
objected to the proposed AQCR
definition andfavored state flexibility in
designations. The redesignation process
partially meets the concerns of
commenteirs who preferred defining
baseline area as source impact area.
Where abaseline date is established for
an area that is large relative to the
impact area of the triggering source, the
state has the option of redefining the
area to reflect more accurately the area
affected by the source.

C. Baseline Date
Consistent with the Agency's

proposal, today's promulgation defines
baseline date as the date after August 7,
1977 on which the first complete
application for a PSD permit is filed with
the appropriate reviewing authority.
Section 51.24(b)(14), 52.21(b)[I4]. As
discussed in the September 5 notice,
EPA has determined that this definition
is mandated by the court's interpretation
of section 169(4], which requires a. ,
baseline concentration to be set on the
date, after August 7,1977, "of the first
application for a permit in an area
subject to this part." See 44 FR 51941 col.
3. Consequently, the first complete PSD
permit application by a major source to
construct in a baseline area, as that term
is defined in § 51.24(b)[15) and
52.21(b)(15), and explained above, will
trigger a baseline date.

As discussed below, under Pollutant-
Specific Baseline, the regulation further
requires that a baseline date be set for
each pollutant emitted by the applicant
source in greater than de minimis
amounts, if increments oir other
equivalent measures under section 166
have been established for the pollutant.
At present'increments are established.
only for SO 2 and PM, and no-increments
or equivalent measures for other
pollutants have been established.

Section 166 requires EPA to adopt
regulations establishing increments or
other equivalent measures for other
criteria pollutants. Section 166 does not
by its terms require EPA to apply
section 169(4) in determining baseline
dates for criteria pollutants other than
S02 and PM. EPA is now conducting
rulemaking under section 106 to develop
increments or equivaldnt measures for
the other criteria pollutants, As part of
that rulemaking. EPA is considering how
to establish baseline dates for those
pollutants.

While comments supported EPA's
proposal to establish the time of the first
complete application In an area as the
baseline date, eight commenters
suggested that'the date be set at the
time of the first application after August
7, 1978, rather than August 7,1977. This
review is consistent with other
comments noting that section 165(e)(2)
requires permit applicants after August
7, 1978 to provide one year's monitoring
or other equivalent air quality analysl
to determine a baseline concentration
for the area. These commenters claimed
that since baseline concentration Is to
be established through actual ambient
air quality data and no applicant can
gather the necessary monitoring data
before one year after the effective date
of the part, the baseline date should not
be triggered by applications filed before
that date.

EPA understands the commenter's
concerns. However, EPA believes
Congress was aware that prior to
August 7,1978, applicants could not
provide a full year of monitoring data,
as evidenced by the fact that the
monitoring requirement in section
165(e)(2) is not effective until August 7,
1978. Congress nonetheless provided
that baseline concentrations be
established by the first permit
application, an event which could occur
at any time after August 7, 1977.
Congress therefore considered that
baseline concentrations and increment
consumption could be determined with
less than a full year's monitoring data.
The need to accept less data is reflected
in the provision of section 169(4) that
baseline concentrations be based on
available, air quality data and on such
monitoring data as the applicant Is
required to submit. The provision
suggests that calculationb of baseline
and increment use may have to be made
with limited data, if available data, such
as that from the state agencies, Is not
appropriate. EPA interprets the
requirements for monitoring data after
August 7,1978, and not August 7, 1977,
as intended to provide a grace period for
sources, rather than evidencing Intent to



Federal Register / Vol. 45, No. 154 / Thursday, August 7, 1980 / Rules and Regulations

postpone the establishment of baseline
dates.

One commenter questioned whether
baseline dates would be triggered by
permit applications previously filed by
sources that were major under the June
1978 PSD regulations, but no longer
major under the regulations promulgated
today, even if the permit applicant failed
to apply for-a permit rescission. EPA
concurs in the commenter's suggestion
that a subsequent permit applicant in
any area may inform the permitting
authority that the baseline date was not
triggered on the date that a source
which no longer qualifies as major
applied for a PSD permit. As the
commenter points out, this eliminates
the need for an immediate rescission of
all past permits affecting sources no
longer subject to PSD review. It also
avoids penalizing permit applicants if a
source that is no longer major fails to
apply for a permit rescission.

The Administration wishes to clarify
another point related to a change in
review status for the source which has
triggered the baseline date. If the
applicant that established the baseline
date is later denied a PSD permit or
voluntarily withdraws its PSD
application, a question arises as to
whether the baseline date has been
triggered. In the Administrator's
judgment the applicable baseline date
remains in place, since no change in
date is authorized under the Act. Section
169(4) establishes source application as
the baseline triggering mechanism and
does not qualify this by the later
issuance of a permit. This policy is
consistent with the establishment of a
baseline concentration which is based
on the available monitoring data,
typically that gathered by the source
applicant. The data to establish the
baseline concentration would be
available regardless of the eventual
permit status of the baseline triggering
application. Using source application
also stabilizes the NSR permitting
process. Later applicants can determine
whether a baseline date has been set in
an area by looking to whether a
previous application has been filed,
rather than needing to determine if the
permit has been or will be issued.

Finally, the Administrator wishes to
point out that it is the first PSD
application submitted under either 40
CFR 52.21 or state PSD regulations
developed pursuant to 40 CFR 51.24
which triggers a baseline date. When
states assume responsibility for
implementing the PSD program, several
PSD baseline dates may well have been
triggered. However, as mentioned
above, states can minimize the impact of

early baseline dates by redesignating
the size of the baseline area which is
affected by a previously established
baseline date.

D. Pollutant-Specific Baseline

The Agency has concluded that a
pollutant-specific baseline is consistent
with section 169(4) and the statutory
structure. Section 169(4) requires that a
baseline concentration be established
"with respect to a pollutant * * in an
area subject to (Part C)." Therefore, by
the terms of the statute, a baseline
concentration is established for
individual pollutants. Moreover, such
concentrations are established for areas
subject to PSD. Section 107(d), which
provides that areas designated
attainment or unclassifiable are subject
to PSD, requires designations to be
made on a pollutant-specific basis.
Section 107(d}{1}(D) and (E). To be
consistent, both baseline date and
baseline area (and any subsequent
redesignations under section 107 of the
Act) must also be pollutant-specific.

The comments that favored a
pollutant-specific baseline generally did
so on two grounds: the reference to
"pollutant" in section 169(4) and the
statutory requirement to use monitoring
data to establish baseline concentration.
Since monitoring and increment
consumption are pollutant-specific,
baseline concentrations must be as well.
The Administrator agrees that the
monitoring requirement supports
pollutant-specific baselines. Four of the
thirty-eight commenters that opposed
pollutant-specific baselines did so
priinarily for implementation reasons.
Although pollutant-specific baselines
may add some complexity to the PSD
program, EPA has concluded that the
statutory structure contemplates
pollutant-specific area designations.

The following example illustrates the
concept of pollutant-specific baseline
dates. If a major source of NO. that
would also emit SO, in significant
amounts and PM in less than significant
amounts submits a complete application
for a permit to construct in an area
designated under section 107(d)(1) as
attainment for all pollutants, and no
previous source has triggered any
baseline dates, the source would
establish the baseline date for SO but
not PM. If a later modification to the
source results in a significant net
increase in PM emissions and no other
application previously triggered the PM
baseline date, the proposed PSD
application for the modification would
then establish the PM baseline date.

XIV. Increment Consumption

There are two basic issues in the area
of increment consumption: (1) which
source emissions consume increment
and (2) how to calculate the amount of
increment consumed by those emissions.
The Alabama Power decision addressed
neither question. EPA, therefore,
proposed in September to continue its
current approach. Under the approach,
four categories of source emissions
affect increment: (1) as provided by
section 169(4), emissions from major
source construction (including
modification) commencing after January
6,1975. This group includes emissions
from sources issued PSD permits and
state new source review (NSR) permits
(including those issued in accordance
with section 51.180) and the Offset
Ruling) as well as emissions from non-
permitted sources; (2] emissions changes
occurring after the baseline date at
sources whose previous emissions on
the baseline date are included in the
baseline concentration (3) emissions
changes due to SIP revisions that are
approved after the baseline date: and (41
minor and area source growth occurring
after the baseline date. EPA's current
regulations provide that the first and
third category of sources affect
increment on the basis of emissions
allowed under the permit and emissions
allowed under the SIP as revised,
respectively. The second and fourth
categories affect increment on the basis
of actual emissions changes from the
emissions included in the baseline
concentration.

Since its proposal, EPA has
reevaluated its current policy in light of
both the December opinion of the court
and the Gulf Coast problem (discussed
below). EPA has concluded that
increment consumption and expansion
should be based primarily on actual
emissions increases and decreases.
which can be presumed to be allowable
emissions for sources subject to source-
specific emissions limitations. This-
change principally affects increment
calculations for major source
construction not subject to source-
specific permits or SIP requirements and
for sources whose allowable limits are
demonstrated not to reflect actual
emissions. PSD applications pending
today before EPA or a state agency
authorized to review or issue PSD
permits will be reviewed for increment
consumption on the basis of the revised
policy.

A. Use of Actual Fmissions

1. Rationale for Use of Actual
Emissions.
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- As discussed in the Baseline
Concentration section, the Alabama
Power decision supported EPA's
requirements that baseline
concentrations reflect actual air quality
in an area. Increment consumption or
expansion is directly related to baseline
concentration. Any emissions not
included in the baseline are counted
against the increment. The
complementary relationship between
the concepts supports using the same
approach for calculating emissions
contributions to each. Since the
Alabama Power decision and the statute
both provide that actual air quality be
used to determine baseline
concentrations, but provide no guidance
on increment consumption calculations,
EPA has concluded that the most
reasonable approach, consistent with
the statute, is to use actual source
emissions, to the extent possible, to
calculate increment consumption or
expansion.

EPA's decision is also based on
concerns raised by the Gulf Coast
problem, discussed below. In that area,
and possibly others, source emissions
allowed under p.ermits and SIP
provisions in many cases are higher
than actual source emissions. Sources
could therefore increase their emissions
without being subject to PSD review or
the SIP revision process. However, if
increment calculations were based on
allowable emissions, EPA believes
increment violations would be
inappropriately predicted and proposed
source construction would be delayed or
halted. In practice, EPA expects that
few, if any, sources will increase their
emissions to allowable levels.

EPA believes it is unwise to restrict
source growth based only on emissions
a source is permitted to emit but which,
in many instances, have not been and
are not likely to ever be emitted.
Increment calculations based on the
best prediction of actual emissions links
PSD permitting more closely to actual
air quality deterioration than
calculations based on allowable "paper"
emissions. In addition, use of actual
emissions for increment consumption is
consistent with using an actual
emissions baseline for defining a major
modification and for calculating
emissions offset baselines.

2. Calculation of Increment
Consumption Using Actual Emissions.

To determine how much increment
remains available to a pl'oposed major
source or modification, the source owner
or operator must analyze several types
of emissions changes as of its
application date. These changes
generally include: (1) emissions changes
that have occurred at baseline sources

and emissions from new minor and area
sources since the baseline date; (2)
emissions that have occurred or will
occur at sources which have submitted
complete PSD applications as of thirty
days prior to the date that the proposed
source files its application; and (3)
emissions changes reflected in SIP
relaxations submitted after August 7,
1977, and pending as of thirty days prior
to the date the source files its
application, or emissions changes
reflected in SIP relaxations which have
been approved since August 7,1977, but
which have not yet occurred. (See,
discussion below on calculation of
increment consumption for SIP
relaxations.) The thirty-day cutoffs are
specified tor stabilize the review process
by preventing new applications and SIP
relaxation proposals from invalidating
otherwise adequate increment
consumption analyses without warning.

Increment calculations will generally
be based on actual emissions as
reflected by normal source operation for
a period of two years. EPA has selected
two years based on its recent -
experience in reviewing state-NSR
programs for nonattainment areas. The
state submittals use periods of between
one and three years to evaluate source
emissions. In EPA's judgment, two years
represents a reasonable period for
assessing actual source operation, Since
the framework for nonattainment NSR
programs will generally form the basis
for a state's PSD plan, EPA believes it is
appropriate to use the same time period
for evaluating actual source emissioris in
the PSD program. Two years is also
being used to calculate the emissions
offset baseline for modifications in
nonattainment areas.

The two-year period of concern
should generally be the two years
preceding the date as of which
increment consumption is being
calculated, provided that the two-year
period is representative of normal
source operation. The reviewing
authority has discretion to use another
two-year period, if the authority
determines that some other period of
time is more typical of normal source
operation than the two years
immediately preceding the date of
concern. In general, actual emissions
estimates will be derived from source
records. Actual emissions may also be
determined by source tests or other
methods approved by the reviewing
authority. Best engineering judgments
may be used in the absence of
acceptable test data.

EPA believes that, in calculating
actual emissions, emissions allowed
under federally enforceable source-

specific requirements should be
presumed to represent actual emission
levels. Source-specific requirements
include permits that specify operating
conditions for an individual source, such
as PSD permits, state NSR permits
issued in accordance with § 51,18(J) and
other § 51.1a programs, including
Appendix S (the Offset Ruling), and SIP
emissions limitations established for
individual sources. The presumption
that federally enforceable source-
specific requirements correctly reflect
actual operating conditions should be
rejected by FEPA or a state, if reliable
evidence is available which shows that
actual emissions differ from the level
established in the SIP or the permit.

EPA believf.two factors support the
presumption that source-specific
requirements represent actual source
emissions. First, since the requirements
are tailored to the design and operation
of the sourcewhich are agreed on by the
sourde and the reviewing authority, EPA
believes it is generally appropriate to
presume the source will operate hnd
emit at the allowed levels. Second, the
presumption maintains the Integrity of
the PSD and NSR systems and the SIP
process. When EPA or a state devotes
the resources necessary to develop
source-specific emissions limitations,
EPA believes it Is reasonable to presume
those limitations closely reflect actual
source operation. EPA, states, and
sources should then be able to rely on
those emissions limitations when
modeling increment consumption. In
addition, the reviewing authority must at
least initially rely on the allowed levels
contained'in source-specific permits for
new or modfied units, since these units
are not yet operational at a normal level
of operation. EPA, a state, or source
remains free to rebut the presumptibn by
demonstrating that the source-specific
requirement is not representative of
actual emissions. If this occurs,
however, EPA would encourage states
to revise the permits or the SIP to reflect
actual source emissions. Such revisions
will reduce uncertainty and complexity
in the increment tracking system, since
it will allow reviewing authorities and
sources to rely onpermits and SIP
emissions limitations to model
increment consumption.

Review of increment usage due to SIP
relaxations will also be based initially
on emissions allowed under the SIP as
revised (provided this allowed level Is
higher than the source emissions
contributing to the baseline
concentration). Calculations will
generally be made on the difference
between the source emissions Included
in the baseline concentration and the
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emissions allowed under the revised
SIP. Initial use of allowable emissions is
necessary because the increment
calculation generally occurs before the
source has actually increased its
emissions. Therefore, at the time the
revision is reviewed, increment
consumption must be based on the
predicted source operation under the
revision. In addition, since SIP revisions
are commonly based on source requests,
it is reasonable to assume such sources
will actually emit at levels permitted by
the relaxation.

Subsequent to the initial review
process, increment calculations for SIP
relaxations may depart from allowable
emissions under the SIP, if the source
has not actually increased its emissions.
For example, three years after approval
of a SIP relaxation, if it is found that the
source has not increased its emissions
to levels allowed in the SIP, estimates of
increment usage should be revised to
reflect actual source emissions. If this
occurs, EPA would also encourage
states to revise the emissions levels
allowed in the SIP to represent the
source's actual emissions.

Finally, the required increment
consumption analysis can be amended
by the applicant after the PSD review
process has begun. For example, an
applicant would normally revise its
analysis to reflect increment made
available by the withdrawal of PSD
applications previously considered in
the applicant's calculation of increment
consumption. In no event, however, will
the source be required to take account
of emissions changes or changes due to
pending PSD applications or SIP
relaxations that could increase the
amount of increment consumed by other
sources.

B. Exclusions From Increment
Consumption

1. Exclusions Requested by
Governors.

Section 163(c) authorizes four
exclusions from increment consumption
upon the request of a governor.
Exemptions are available for federally-
ordered fuel switches under the Energy
Supply and Environmental Coordination
Act of 1974 or superseding legislation,
fuel switches due to natural gas
curtailment plans under the Federal,
Power Act, temporary emissions of
particulate matter due to construction
and related activities, and new sources
constructing outside the United States.
In the cases of the federally-ordered
switches and natural gas curtailment
plans, the exclusion is limited to a
maximum of five years after the
effective date of the order or plan.

Th; statute provides that these
exclusions are available only if the state
has an EPA-approved PSD plan. Section
163(c). In its June 1978 regulations,
however, EPA permitted governors to
use the exclusions during the nine-
month period between promulgation of
the regulations and the date plan
revisions were required to be submitted.
See § 52.21(fl(3) (1979). As discussed in
the preamble to the June 1978
regulations, EPA concluded that
prohibiting use of the exclusions after
the nine-month period would be an
adequate incentive to states to submit
PSD plans. See 43 FR 28402 (Col. 1).

EPA has decided to extend this policy
to today's regulations. In view of the
many changes in the regulations
resulting from the court's decision,
states which have already submitted
plans will have to submit revised
provisions and states which have not
yet submitted plans will have to develop
plans based on the new regulations. As
with the June 1978 requirements, EPA
believes that disallowing the exclusions
nine months from today will provide
sufficient encouragement to states to
submit plans, and will offer states more
flexibility for growth in this interim
period. Therefore, governors may
request the exclusions until nine months
from today's promulgation, even if no
PSD plan has been submitted to or
approved by EPA. Thereafter, the
exclusions will be unavailable unless
the state has submitted an approvable
PSD plan to EPA.
2. Temporary Emissions

EPA's June 1978 regulations and the
September 1979 proposal provided that
temporary emissions from new sources
or modifications would be exempt from
impact analysis requirements
§§ 51.24(k)(iii), 52.21(k)(Wii) (1979);
51.24(k)(1), 52.21(k)(1) (proposed).
Temporary emissions typically include,
but are not limited to, emissions from a
pilot plant, a portable facility,
construction or exploration activities.
Similarly, EPA proposed to exempt from
increment analyses the impacts on the
PSD increments from the temporary
emissions associated with the
development of an approved innovative

- control technology system, provided the
applicable ambient standards were not
jeopardized. The regulations, however,
did not provide a comparable exemption
for temporary emissions resulting from
short-term SIP relaxations.

Only three commenters addressed the
concern of temporary emissions and
increment consumption. These
commenters offered suggestions in light
of the proposed position on innovative
control systems. These commenters

supported the existing policy of
exempting temporary emissions from
increment air quality analyses when no
Class I areas or areas with known
increment violations would be impacted.

Temporary SIP relaxations are
comparable to temporary emissions
from new and modified major stationary
sources since both affect air quality for
a limited period of time. Therefore, the
Administrator has decided that the
existing policy of exempting temporary
emissions should be extended to those
associated with certain SIP relaxations.
A SIP relaxation will be eligible for such
relief if it meets the following five
conditions. These conditions are
intended to ensure that the emissions
increase associated with the SIP
relaxation will be limited in duration
and that no residual harm will occur to
the environment as a result of the
relaxation. (1) The SIP revision allows
an emissions increase for a temporary
period only. As stated in the preamble
to the June 1978 regulations, temporary
emissions generally would last no more
than two years at one location, although
emissions for a longer period of time
may be considered temporary if an
appropriate demonstration is made. See
43 FR 26394 col 2. (2) The revision is
nonrenewable. This conitionfis
intended to prevent sources from
indefinitely postponing compliance with
emissions limitations necessary to
prevent PSD increment violations. (3)
The temporary emissions will not cause
or contribute to the violation of any
applicable NAAQS. (4) At the expiration
of the temporary SIP relaxation, the
source must be required to comply with
an emissions limitation that ensures the
post-exemption emissions will be equal
to or less than the emissions existing
before the exemption was granted. (5)
The temporary emissions from the
revision do not impact any Class I area
and any area where an increment is
known to be violated. Restricting the
exemption to sources impacting Class H
or M areas conforms to Congress' intent
to provide maximum protection of air
quality values in Class I areas and
meets the commenter's concerns.

In addition to SIP relaxations for
individual sources, the exemption will
be available for temporary emissions
due to SIP relaxations that apply to
several sources, if the state provides
adequate assurances that no standards
will be violated.

C. Increment Epansion Due to
Emissions Reductions Prior to the
Baseline Date

EPA's policy under the June 1978
regulations is unclear as to whether
emissions reductions prior to the
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baseline date increase the amount of
available incredients. The policy allows
decreases after January 6, 1975, and
prior to the baseline date, to be used by-
sources to offset subsequent increases
and exempt the increases from the
requirement for an ambient air quality
assessment. In effect, EPA treats such
decrease as expanding available
increments, since the decreases permit
later emissions increases at the same
source-to avoid the otherwise required
air quality assessment. The policy did
not state, however, whether isolated
decreases not made in conjunction with
intrasource increases were considered
to expand available increments. In
contrast, the policy is clear that
emissions reductions after the baseline
date increase available increments.

As a result of the revised definition of
modification which permits offset credit
for emissions reductions occurring
within a moving five-year period, EPA
has decided to clarify its existing policy.
All emissions reductions prior to the
baseline date at major stationary
sources will now be considered to
expard available increments. Since
contemporaneous emissions reductions
accomplished before the baseline date
can be used by a source to offset a
contemporaneous post-baseline
emissions increase, and thereby avoid
PSD review, it is also reasonable to
allow these contemporaneous pre-
baseline date reductions to expand the
Increment. Without this change, source
owners that'reduce emissions by retiring
or controllifig old equipment before the
baseline date willbe penalized by
having increases after the baseline date
count against increments even though
the pre-baseline decrease might offset
the later increase and eliminate the need
for PSD review. In contrast, source
owners that postpone the reductions
and increases until after the baseline
date is set would both secure
contemporaneous offsets and avoid
increment consumption.

EPA believes that this inequity should
be eliminated to encourage early
retirement of old equipment. Section
169(4) provides that emissions from
major emitting facilities that commenced
construction after January 6, 1975, shall
be counted against available
increments. The provision implies that
both emissions increases and decreases
should be considered for their impact on
available increments. In view of the
statutory language and policy
considerations, EPA has determined that
decreases made prior to a baseline date
can expand available increments in the
same manner as decreases made after a
baseline date. However, to ensure that

the emissions reductions remain
effective, reductions will add to
available increments only if the lower
emissions limitations are federally
enforceable.

The changed policy is reflected in a
new definition of "construction" which
is any physical change or change in the
method of operation of a stationary
source resulting in a change in the
actual emissions of the source (including
fabrication, erection, installation,
demolition, or modification). Any
construction commencing at a major
source since January 6, 1975, may result
in an increase or decrease in actual
source emissions. If an actual decrease
involving construction at a major
stationary source occurs before the
baseline date, the reduction will expand
the available increment if it is included
in a federally enforceable permit or SIP
provision. An actual increase associated
with construction activities at a major
stationary source will consume
increment.

The Administrator would also like to
clarify that changes in fugitive emissions
levels (to the extent quantifiable) at
major stationary sources, resulting from.
construction commenced since January
6,1975, will consume or expand the
available increment. This is true even if
such changes o-ccurred prior to the
baseline date.

D. Gulf Coast Problem.
In the September 5 proposal, and in an

October 4, 1979 correction notice, EPA
solicited comments on how to calculate
increment consumption by gas-fired
boilers in the Gulf Coast area that had
received state approval to burn oil in the
event of a future natural gas shortage.
See 44 FR 51942 (September 5, 1979), and
44 FR 57107 (October 4,1979). The
affected units include both boilers that
could accommodate such a fuel-switch
before January 6,1975 and boilers that
were altered to accommodate the fuel-
switch after that date. All affected units
were permitted to switch fuel before
August 7, 1977, the earliest possible
baseline date. Assuming the baseline
date is set in the area where these
sources are located, which EPA believes
is.the case for most of the sources, each
group of sources may cause increment
violations.

For sources that could burn
alternative fuels prior to January 6, 1975,
the problem is posed by the fact that if
all sources made the switch to oil
allowed under their permits, S02
increment violations would occur. Since
neither a SIP revision nor a PSD Permit
would be required for the sources to
make the fuel switches, EPA and the
state could be unaware of the violations

until another source applied for a PSD
permit or until a periodic assessment
was made..If pctual Increment violations
were discovered during the PSD review
process for the proposed source, the
source would not be permitted to build
or modify until the violations were
corrected. If violations were found
during a periodic assessment, the state
would have to suspend further growth
until its plan was revised to correct the
violations. Consquently, the inadequacy
of the exiting permits to prevent
increment violations could result In
increment violations which would delay,
and possibly prevent, additional growth
in the area.

A similar problem is posed by sources
that could not accommodate oil before
January 6, 1975. Since these sources
increased their potential to emit after
January 6,1975, under EPA's June 1978
policy, this change would have
constituted "construction" at a major
stationary source after January 6, 1975,
Therefore, under section 169(4), any
emissions increases caused by the
"construction" would have consumed
increment. As noted,above, EPA's June
1978 policy required increment
calculations to be based on emissions
allowed under a permit or SIP and not
on actual source emissions. If a PSD
source applied to locate In an area and
these Gulf Coast sources were modeled
based on emissions increases due to fuel
switches allowed by their permits, EPA
believes several 502 increment
violations would be predicted. Under
existing policy, the proposed PSD source
would then be required to correct the
violations prior to receiving construction
approval. Future growth in the area
could, therefore, be delayed or
prevented.

The problem posed by the second
group of sources is reduced to some
extent by the increment consumption
policy promulgated today. Since
increment usage will now be based on
changes in actual source emissions,
increment violations will not occur In
the area unless the sources actually
switch to oil from natural gas. Because
natural gas Is expected to remain less
expensive and more available than oil,
EPA believes few, if any, switches are
likely. Therefore, while the increments
may still be jeopardized due to
inadequate permit conditions, PSD
review can proceed as long as actual
emissions increases at existing sources
and actual emissions from sources with
PSD or NSR permits are not predicted to
cause increment violations.

If an actual increment violation has
occurred, EPA's June 1978 policy
imposes a PSD permit moratorium until
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the violation is corrected. 43 FR 26401
(col. 1), June 19, 1978. This policy is
continued in today's regulations.
Therefore, if an increment violation is
predicted to occur within the significant
impact area of a proposed source
(1 1Lg/m3 on an annual average), a PSD
permit cannot be issued to the source,
unless the state or source obtains
sufficient emissions reductions to
restore the increment. The issue of how
to deal with potential increment
violations due to inadequate permit
conditions is addressed in the next
discussion.

Several comments were received in
response to EPA's request for comments
on the Gulf Coast problem. Although
EPA believes its revised policy of using
actual emissions to calculate increment
consumption resolves the immediate
Gulf Coast dilemma, and similar
potential problems in other states, EPA
is responding below to suggestions
made by commenters.

EPA's notices questioned whether the
Agency should or may include in the
baseline concentration emissions
increases due to fuel switches. Twelve
of thirteen commenters on the issue
supported including increases due to
fuel switches in the baseline
concentration and the majority of the
commenters favored including in the
baseline concentration other emissions
increases approved prior to the baseline
date but not occurring by that date.
Commenters also proposed using
allowable emissions in all cases to
calculate baseline concentrations.

As discussed above and in Baseline
Concentration, EPA has determined that
both baseline concentrations and
increment consumption should be based
on actual air quality impacts. This
decision is consistent with the
suggestion of some commenters that
EPA consider increment consumption to
occur only when actual emissions
increase and not when the permit or SIP
allowing the increase is approved. As a
result of EPA's revised policy, emissions
increases due to fuel switches cannot be
included in the baseline concentration
unless the increase occurred prior to the
baseline date and at a source which
could accommodate this switch prior to
January 6, 1975 without physical change
or received approval under a PSD permit
to make the switch.

One commenter was particularly
concerned that unless allowable
emissions were included in the baseline
concentration, utilities with SIP
relaxations approved shortly before the
baseline date would be penalized if the
utilities were unable to make the
allowed increase by the baseline date.
The commenter argued that some

utilities would be unable to make the
technical changes necessary to
accommodate the fuel switch prior to
the baseline date. Such utilities would,
therefore, be required to do an
increment consumption analysis, in
contrast to other sources that made the
switch before the baseline date. The
commenter suggested that accounting
for the allowed emissions increase in
the bqseline concentration would
resolve this inequity and would be
consistent with EPA's June 1978 policy
of including in the baseline
concentration emissions allowed under
SIP relaxations pending before EPA on
the baseline date.

While appreciating the commenter's
concerns, EPA has concluded that no
exemption from increment consumption
analyses is appropriate in these cases.
First, as discussed in Baseline
Concentration, EPA has changed its
June 1978 policy to provide that
increment is consumed by emissions
increases due to SIP relaxations pending
EPA approval on the baseline date.
Therefore, the exemption cited by the
commenter no longer applies. Second.
the June 1978 exemption was provided
for sources whose emissions increases
were delayed by the administrative
process and not by physical limitations
at the source. Therefore, the June 1978
exemption would not have applied to
these utilities. Third, under the
regulations promulgated today, if
significant construction Is necessary to
make the allowed emissions increase,
the change is a modification and would
be subject to PSD review, including
increment consumption analysis, in any
case.

Other commenters suggested that
prospective application of the
definitions of major emitting facility and
modification promulgated today would
resolve the Gulf Coast problem. Under
this approach, emissions increases that
occurred after January 6,1975, and
would otherwise be considered
modifications that consume increment
under today's regulations, would not be
evaluated under the new definitions.
These commenters argued that the Gulf
Coast problem is due to increment
consumption from emissions increases
not subject to the PSD permitting
process at the time the increases were
approved. The commenters stated that
EPA has flexibility in deciding the
effective date of the definitions.

EPA believes that section 169(4)
requires emissions from all major
emitting facilities (as defined in the Act
and not as defined in the old PSD
regulations commencing construction
after January 6, 1975 to count against

increment. The statute provides no
discretion to exempt these emissions
from increment consumption. EPA also
notes that under the PSD regulations
effective from January 6,1975 to August
7,1977, emissions increases at such
sources would have consumed
increment to the extent the fuel switches
occurred. (See 39 FR 42510).

E. PotentLal Increment Violaflons
1. Inadequate SIP and Permit

Provisions. While the use of actual
emissions to calculate increment
consumption partially resolves the Gulf
Coast problem, the potential for
increment violations remains, due to
inadequate SIP and permit provisions.
As stated in the preceding discussion,
many sources in the Gulf Coast area,
and in other states as well, have permits
or SIP requirements that allow actual
emissions increases ,.ithout subjecting
the source to PSD review or the SIP
revision process. For example, sources
may be allowed to burn fuels with
higher sulfur contents, as in the Gulf
Coast area, or may have high allowable
limits that would permit sources to relax
existing pollution controls. If all sources
in an area increased actual emissions to
levels allowed under the SIP or permits,
EPA believes increment violations
would occur. Because no PSD review or
SIP revision would be required, neither
the state nor EPA would know of the "
violations until a PSD application was
filed or a periodic assessment occurred.
Growth would be halted until the
violation was corrected.

At present, increment violations due
to allowed but unreviewed emissions
increases, and consequent construction
delays, are only potential problems. EPA
has therefore concluded that it is
premature to promulgate remedial
regulations to prevent such theoretical
violations. EPA, however, encourages
states to be alert to emissions increases
that affect the increment. EPA urges
states to closely monitor emissions
increases from baseline sources and
from new or modified sources not
subject to PSD review which affect the
available increment. States should
consider requiring sources to report any
emissions increases after the baseline
date, including increases reflecting
changed operating conditions that will
continue for an extended period of time,
perhaps six months. States would then
learn of increases that consume
increments and could take those
increases into account in PSD permit
reviews and periodic increment
assessments. In addition, states are
encouraged to revise SIPs and/orissue
operating permits so that SIP
requirements and permits reflect actual
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source operating conditions. This will
protect against large unreviewed
emissions increases. While EPA is not
promulgating a reporting requirement
today, it will reconsider the need for a
notification system if it finds that
unreviewed emissions increases are
causing or contributing to increment
violations.

2. Double Counting of Emissions
Decreases.

EPA is concerned about another
potential problem: double counting of
emissions decreases. The problem could
arise if an existing source (Source A)
reduces its actual emissions and a new
source (Source B) seeking to locate in
the area proposes to use the decrease
when modeling increment consumption.
Source B would do this by including the
emissions decrease in its modeling of
actual emissions from Source A. If the
reviewing authority does not require
Source B to ensure that the decrease at
Source A is federally enforceable and
does not record Source B's use of the
decrease at the time Source B conducts
its modeling, Source A may well use the
same decrease to offset a future
contemporaneous increase at Source A
and thereby avoid PSD review for the
increase. The use of one emissions
decrease to offset two emissions
increases could lead to air quality
deterioration, and possible increment
violations that would require correction
before more PSD permits could be
issued.

While EPA believes double counting
of decreases should not be permitted, it
is not promulgating regulations today to
address the problem. EPA is Uncertain
how often, if ever, the problem will
arise. Certainly it will be difficult for a
new source to prove to the satisfaction
of the reviewing authority the value of
an emissions decrease accomplished at
another source. Moreover, while EPA
believes double counting of decreases
should not occur, It is uncertain what
solution is equitable for affected
sources. In the absence of a formal'
increment banking system, or other •
provisions regulating increment
allocation, the reviewing authority
would have no basis for denying Source
B use of any available increment. This
could result in hardship to Source A if it
deprives Source A of use of its decrease
as an offset for future increases.

The issue of double counting is part of
the broader question of increment
management and allocation of air
quality rights. EPA intends to develop
banking regulations, which will include
guidance to states on methods of
increment allocation and regulating use
of emissions decreases. To this end,
EPA solicits suggestions on how to

prevent double counting of decreases
and on methods of increment allocation
and management.

XV. Best Available Control Technology
Section 165 of the Act provides in part

that any "major emitting facility"
constructed in a PSD area must apply
best available control technology
(BACT) "for each pollutant subject to
regulation under this Act emitted frpm,
or which results from, such facility."
Section 169(3) of the Act defines BACT
and specifically requires that it not be
applied in a manner so as to result in
emissions in excess of those that are
allowed by standards established
pursuant to sections 111 or 112 of the
Act. 42 U.S.C. 7479(3). The Agency's
existing regulations required BACT only
for each pollutant for which a source or
modification would be "major." 40 CFR
51.24(i)(1), 52.21(i)(1J(1978).

The Alabama Power decision held
that the Act requires that BACT be
applied to all pollutantsi subject to
regulation under the Act, not only those
for which the source is major, and that
EPA is with out authority to circumscribe
the requirement in this manner. 13 ERC
1993,2046. The court did conclude,
however, that EPA has authority to set
de minimis thresholds for BACT
applicability, in order to alleviate
economic and administrative burdens.
Id.

In response to the court's decision,
EPA proposed and is now promulgating
regulations regarding application of
BACT. 40 CFR 51.24(k)(1), 52.21(k)(1).
With respect to new major stationary
sources, BACT.will be required for each
regulated pollutant emitted in excess of
specified de minimis amounts.
Application of BACT is also required, in
,the case of major modifications, for each
regulated pollutant emitted for which
there is a significant net emission
increase (greater than de minimis
amounts) at the source. The BACT
requirement applies to only the modified
units and added units at the source
whose construction results in a source-
wide significant net increasb in the
emissions of the regulated pollutant. The
new BACT requirements apply only to
the owner or operator of a PSD source
or modification whose application for a
PSD permit was not complete before
today's promulgation. (See Transition).

The de minimis emissions rates
promulgated bj, the Administrator (see
De Minimis Exemption) will apply to
both BACT and LAER requirements. The
Agency specifically solicited comments
on the need to specify de minimis levels
for BACT, since the case-by-case BACT
determinations would presumably take
de minimis levels and such related

issues as cost into account. Twenty-si
commenters addressed this Issue.
Seventeen agreed in principle but
generally considered the proposed
levels too low and requested special
consideration for pollutants emitted In
less than major amounts. Eight of nine
dissenters preferred case-by-case BACT
determinations, with no de minimis
values.

The Administrator is implementing
the proposed de minimis approach for
determining BACT applicability,
although several values have been
increased. (See De Minimis
Exemptions.) This action should
alleviate the concerns of those
commenting about the need for BACT
review of those pollutants emitted in
small amounts. The Agency also
solicited comments on the potential
problem of a source obtaining lenient
BACT'determinations and later applying
better controls to offset additional
expansion plans. Twelve of thirteen
commenters addressing this issue
concluded that no such problem would
arise. They claimed that it would be
implausible to suppose that state
programs and EPA regional offices
would evade such responsibility,
especially since loose BACT
determinations would result in
accelerated consumption of increment.
The Administrator agrees that there
appears to be adequate protection
against loose BACT determinations.

Each of the three comments that
addressed a need to phase in the BACT
requirement favored a six month to one
year grace period because of the
complexity of the program. However,
the Administrator believes that the case-
by-case flexibility of BACT
determinations is sufficient to phase In
these regulations. Moreover, sources
have effectively had a one year notice,
in that the original Alabama Power
decision, published June 18, 1979,
informed them of the new BACT
requirements. (See Transition,)

An additional issue, regarding the
pollutant applicability of the BACT
requirement, arose during the comment
period. The proposal required BACT for
the new or modified emissions units
which were associated with the
modification and not for those
unchanged emissions units at the same
source. Thus, if an existing boiler at a
source were modified or a new boiler
added in such a way as to significantly
increase particulate emissions, only that
boiler would be subject to BACT, not

'the other emissions units at the source,
However, the proposal could be
interpreted as requiring BACT for
certain pollutants where the
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Administrator did not intend to require
BACT. For example, the proposal could
be interpreted as requiring BACT review
for any pollutant emitted from a source
that was modified, regardless of
whether the emissions of the pollutant
increased. However, that was not the
Agency's intent.

If a new unit were added or if a
modification were made to a unit at a
source, but there are contemporaneous
decreases in emissions elsewhere at the
source, BACT is required only for the
pollutants for which there is a net
significant plant-wide increase. For
example, consider the addition of a
boiler whose emissions of PM, SO,, and
NO. each exceed de minimis levels. If,
at the same time, an emission unit of
S02 elsewhere at the source were shut
down, such that plant-wide emissions of
S02 either do not increase or increase
by less than a de minimis amount.
BACT is required for the new boiler only
for PM and NO,. Of course, BACT will
not be required if there is no significant
plant-wide increase in emissions of any
pollutant. Similarly, if an existing
emissions unit of a source were
modified such that there is an emissions
increase for one or more pollutants, but
not all, BACT is required only for the
pollutants for which there is both a net
increase at the unit and a net significant
plant-wide increase.

The above final policy governing the
applicability of BACT to modifications
is also consistent with existing policy
under section 111. which the court said
should govern modification concerns.
The applicable regulation, 40 CFR
60.14(a), states that "any physical or
operational change to an existing facility
which results in an increase in the
emissions rate to the atmosphere of any
pollutant to which a standard applies
shall be considered a modification
within the meaning of section 111 of the
Act. Upon modification, an existing
facility shall become an affected facility
for each pollutant to which a standard
applies and for which there is an
increase in the emissions rate to the
atmosphere." (Emphasis added.)

The regulation cited above makes two
important statements about the
applicability requirements. First, the
BACT requirements apply only with
regard to those pollutants for which
there has been a net significant increase.
This was emphasized by the Alabama
Power decision: "Congress wished to
apply the permit process, then only
where industrial changes might increase
pollution in an area, not where an
existing plant changed its operations in
ways that produced no pollution
increase * * *. The interpretation of

'modification' as requiring a net increase
is thus consistent with the purpose of
the Act * * *. The EPA has properly
exempted from best available control
technology (BACT) and ambient air
quality review those 'modifications' of a
source that do not produce a net
increase in any pollutant." 13 ERC at
2043.

Second, BACT is required for net
significant'increases of any pollutant
regulated under the Act. regardless of
the category of source involved or the
emissions standards generally
applicable to it. Section 165(a)(4) of the
Act requires application of BACT "for
each pollutant subject to regulation
under this Act" emitted from a subject
facility. 42 U.S.C. 7475(a)(4). This
includes not only criteria pollutants but
also all pollutants regulated under NSPS
or NESHAP. In this manner, BACT can
complement the NSPS process by
extending coverage to additional source
types and units and perhaps identifying
candidates for future NSPS and
NESHAP regulations.

XVL Monitoring
In Alabama Power, the court held that

section 165(e)(1) of the Act requires an
ambient air quality analysis for each
pollutant subject to regulation under the
Act that a proposed source or
modification would emit, prior to
applying for a PSD permit. Since existing
PSD regulations require monitoring only
for criteria pollutants emitted in major
amounts, EPA responded to the June 18,
1979 per curiam opinion by proposing to
require, for criteria and noncriteria
pollutants, an air quality analysis that
would generally include monitoring
data. In order to gather and analyze the
appropriate data necessary to apply for
a PSD permit, a proposed source would
have to establish an appropriate
monitoring network or would have to
gather and analyze representative air
monitoring data resulting from ongoing
monitoring activities.

As proposed, preconstruction
monitoring data was required as part of
the air quality analysis when: (1) the
estimated ambient impact of any new
pollutant emissions from the stationary
source or modification would be larger
than the pollutant specific de minimis
air quality concentration (Table B); or
(2) the new emissions or net emissions
increases for the pollutant would be
major (100/250 tons per year). In
addition to this rule, EPA proposed that
a case-by-case analysis of the proposed
stationary source or modification which
would impact on a Class I area be
conducted even though the anticipated
impact would fall below the de minimis
level. Later, in October 1979, EPA

provided further guidance for applying
these requirements in the draft revision
of the Ambient Monitoring Guidelines
for Prevention of Significant
Deterioration (PSD), OAQPS 1.2-096,
U.S. EPA, Office of Air Quality Planning
and Standards and Office of Research
and Development, RTP, NC 27711.

The proposal stated that certain
noncriteria pollutants (sulfuric acid mist.
carbon disulfide, carbonyl sulfide,
methyl mercaptan. dimethyl disulfide,
and dimethyl sulfide) were lacking
measurement methods approved by
EPA. Until such time as approved
techniques would become available, the
Agency proposed to use mathematical
modeling to estimate the air quality
resulting from the emissions of these
pollutants. Considering these limitations
and the general lack of experience in
monitoring on a routine basis, the
Administrator proposed to implement
noncriteria pollutant monitoring
requirements on a case-by-case basis.

In addition to the pre-application
monitoring requirements already
described, EPA's proposal included
discretionary authority for requiring
post-construction monitoring to
determine the effects of the new
emissions on existing air quality. For
cases in which larger pollutant emission
impacts are anticipated, post-
construction monitoring can be a
particularly useful aid in adjusting
modeling results used to predict
concentrations resulting from the
source's operation. The approach was
thought to be responsive to the Alabama
Power decision which required EPA to
use monitors to help refine modeling
techniques. Accordingly, EPA proposed
to generally require post-construction
monitoring from large sources of
particulate matter and sulfur dioxide.
Other sources whose emissions are
estimated to result in air quality levels
approaching an allowable increment or
a NAAQS could also be required to
submit post-construction monitoring
data. The rule promulgated today is
consistent with the proposal.

The Administrator believed that the
required monitoring data would be most
productive in checking the accuracy of
models and, in some cases, could be
used to calculate increment
consumption. If an applicant or other
party believes that a model required by
EPA had either overpredicted or
underpredicted the air quality impact of
a source, EPA stated that monitoring
data would be evaluated to the extent
possible to determine whether
adjustments would be necessary. EPA
anticipated that the future development
of more sophisticated monitoring
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techniques may permit increased use of
monitoring data to track'increment
consumption and establish ambient
baselines, as well as improve the level
of confidence in modeling.

Lastly, EPA considered the approach
needed to smoothly usher in the new •
monitoring requirements. The September
5 Federal Register indicated that EPA
intended to require any additional
monitoring requirements, as now
necessary under Alabama Power, to be
phased in. Later, in October 1979, the
draft ambient monitoring guidelines
specified that a three-month allowance
would be subtracted from the time
interval over which the owner must
monitor to allow for procuring and
setting up the necessary monitoring
equipment. (See Transition).

There was a large response to EPA's
proposal and draft monitoring
guidelines-nearly 100 public comments
and over 800 requests for the guidance
document were received. The comments
indicated general agreement with EPA's
interpretation of the court's preliminary
opinion. But some concern was
expressed over certain specific portions.
of the proposal: (1) the limited

* technology available to monitor the
noncriteria pollutants in the ambient air;
(2) the large cost associated with
gathering all the required air quality
data for all regulated pollutants; (3) the
identification process for
"representative" data; and (4) the need
f6r post-construction monitoring.

Subsequent to the publication of the
September 5,1979 proposal and the
receipt of the public comment, the court
issued its final decision on December 14,
1979. One important change the court
made upon reconsideration of the June
18 opinion was "that section 165(e)(1]
requires that an analysis be conducted,
and that it be conducted for each
pollutant regulated under the Act. But
* * * that section 165(e)(1), standing
alone does not require monitoring as the
method of analysis to be employed in
the fulfillment of its requirements." 13
ERC 1993,2019. This ruling gave EPA
more flexibility in defining'the minimum
requirements for a proper analysib of the
noncritera pollutants. "EPA might * * *
choose either monitoring or modeling as
the method of analysis * * *" Id. In
other monitoring issues the court
essentially affirmed its prelii'inaryopinions.

Today, the Administrator is
promulgating the proposed monitoring
requirements with the noted exceptions.
(See 40 CFR 51.24(m), 52.21(m)). EPA
will generally require one year's worth
of monitoring data as part of the air
quality analysis for only the criteria
pollutants. For the noncriteria and

hazardous pollutants, modeling, not
monitoring, will be the mechanism used
to perform most detailed air quality
analyses. However, there may be
certain circumstances where monitoring
may be the only option available to
perform an adequate analysis for the
noncriteria pollutants (e.g., when little or
no data on emission inventories for the
area of concern exist). In that case, EPA
will require ambient monitoring for the
noncriteria pollutants if there is an,
acceptable method for the monitoring of
that pollutant. Presently, the
Administrator has acceptable methods
for measuring ambient concentrations
of: (1) all the criteria pollutants; (2)
mercury; (3) beryllium; (4) vinyl chloride;
(5) fluorides; and (6) hydrogen sulfide. A
list of acceptable methods and copies of
the method description are available by
writing to: U.S. EPA, Environmental
Monitoring Systems Laboratory, Quality
Assurance Division (MD-77), Research
Triangle Park, N.C. 27711. Also,
techniques to measure ambient total
reduced sulfur and reduced sulfur
compounds have been chosen and will
be added to thelist within the next
several months. At this time there are no
acceptable methods for measuring
ambient levels of asbestos and sulfuric
acid mist.

As EPA ghins more experience from
the PSD program with respect to
noncriteria pollutant analysis and as the
technology develops, the Administrator
will consider an increased role for
ambient monitoring within the required
air quality analysis.

In addition to the exemptions given in
the de minimis section of this Federal
Register publication, EPA may not
always require a source owner to
establish a monitoring network when
the data would not validate or improve
the estimates made by the mathematical
models. When the existing air pollution
levels are conservatively estimated to
be quite small and a monitoring network
could notreliably measure the predicted
background concentrations, EPA will -
generally not require thke source owner
to generate preconstruction monitoring
data. Also, if the source owner has
submitted preconstruction data for the
source-site, and the post-construction
monitoring network could not measure a
predicted degradation in the air quality,
then EPA will generally not require the
source owner to collect further
monitoring data. More guidance for
meeting all the monitoring requirements
is given in the Ambient Monitoring
Guidelines for Pre vention of Significant
Deterioration (PSD), EPA-450/4--80-012,
July 1980, available from the Monitoring
and Data Analysis Division, OAQPS,

RMD-14), U.S. EPA, Research Triangle
Park, N.C. 27711.

In the September 5, 1979 proposed
regulations and the October 1979 draft
of Ambient Monitoring Guidelines for
Prevention of Significant Deterioration
(PSD), EPA solicited comments on the
use of representative air quality data to
satisfy PSD monitoring requirements.
Thirty-nine comments were received on
the various aspects of the use of
representative air quality data. The
major responses were as follows:'
twenty-four commenters supported the
use of existing representative air quality
data, especially for remote areas, Five
commenters wanted EPA to allow the
use of bubbler data in lieu of continuous
monitoring data, seven respondents
believed that data older than two years
should be allowed, and three objected to
the quality assurance requirements for
the representative data.

EPA has considered all of the
comments and has taken the following
actions:

(1) The use of existing representative
air quality data will be permitted In lieu
of monitoring, provided that the data
meet the criteria in the above referenco
guideline.

(2) No bubbler data will be permitted
because the data should be of the same
quality as that obtained if the applicant
monitored according to the requirements
in the above referenced guideline. This
guideline specifies monitoring must be
done with continuous instruments to
eliminate measurement biases
associated with bubbler data.
Continuous measurements are also more
suitable for routine monitoring purposes
in checking for compliance with short-'
term standards.

(3) EPA will allow the use of data, for
preconstruction purposes'only, collected
in the three-year period preceding the
permit application provided reference/
equivalent quality assurance procedures
were followed during the measurement
period. The draft guideline has
previously specified a two-year
requirement.

(4) EPA reaffirms the intent that all
monitoring data collected must have
been collected in accordance with
acceptable quality assurance
procedures. The specifics of the
minimum qluality assurance program
needed for collecting air quality data are
contained in the referenced guideline.

Finally, the court held that EPA had
failed to provide concrete guidance to
the states for designating when less than
one year of monitoring data would meet
the required air quality analysis, as
specifically allowed under section
165(e)(2). Such guidance is given under
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PSD SIP Revisions located elsewhere in
today's Federal Register publication.

XVII. Notification

The proposal contained a requirement
that certain construction projects
exempt from PSD permit rules file a
report at least 90 days in advance of the
time that the exempted construction
would commence. Notification
requirements similar to those in the PSD
proposal were also included in the
proposed nonattainment rules, under 40
CFR 51.180j) and 52.24, and Appendix S
of Part 51 (the Emission Offset
Interpretative Ruling). These notice
requirements would apply to source
construction which would not be subject
to NSR solely because (1) the increase in
emissions was offset by a
contemporaneous decrease so as not to
cause a significant net increase at the
source (see Modification), or (2) the
application of air pollution controls not
generally required by the applicable SIP
or 40 CFR 60 or 61, would lower the
"potential to emit" of the source below
the applicable threshold for permitting.
The proposal would have required the
submittal of comprehensive data for
both new and existing emissions units at
the stationary source and all other
information needed by the reviewing
authority to determine if the exemption
reported by the source was proper. No
formal applicability determination,
however, was to be made and no major
delays in the construction program of
any such source were intended.

The Administrator believed such
reporting was necessary because of the
additional complexity of such
determinations and the decreased
number of sources subject to PSD due to
changes in applicability rules. A need
was apparent to record unreviewed
emission increases and reductions
occurring years apart at the same plant,
in order to assess their impacts on air
quality as well as to simply register in
advance claims for reduction credits.
For these reasons the Administrator
proposed to use his authority under
section 114 to monitor these
determinations of offsetting emissions
reductions and increased control
efficiency. Section 114 authorizes the
Administrator to require a source owner
to provide such information as he may
reasonably require in order to carry out
Part C of the Act or to determine if a
source owner is in violation of a SIP
requirement.

Fifty-nine comments were received on
the notification requirements. Only two
comments completely supported the
Agency proposal. Thirty-eight of the
commenters felt that the requirements
were unnecessary and not authorized by

the Clean Air Act. Many stated that the
requirements were burdensome and
equivalent to a preconstruction permit
process. Twenty-four commenters
specifically stated that section 114 does
not allow such a comprehensive data
gathering requirement, although
reasonable data gathering is allowed.

Those who thought the requirements
unnecessary cited the adequacy of
existing state permitting programs to
deal with these problems and the
possibility of post-construction
recordkeeping to accomplish the same
objectives. EPA was advised to take
enforcement action against the few
source owners who would incorrectly
exempt a source from review and then
construct the source without obtaining a
permit, rather than risk pervasive
construction delays of properly
exempted sources. Many commenters
felt that the administrative burden to
both the reviewing agency and the
source outweighed its benefits.
Seventeen commenters specifically
stated that the extra cost to source
owners would remove the real
incentives for early cleanup and would
act to perpetuate the operation of older
units with high air pollutant emissions.

The Administrator maintains that
reporting similar to the preconstructon
notice is needed and can be required
under section 114. However, the
comments, particularly those concerning
the potential of existing state programs
to accomplish this function, have caused
EPA to reconsider the need at this time
for a preconstruction notification
requirement. State comments and
meetings with several state
representatives in Atlanta (see Docket
account of 11I-D-4) indicate that all
states currently learn of all proposed
emission units and changes before such
would coinmence construction. Most
states acquire such knowledge through
their existing general NSR procedures,
approved under 40 CFR 51.18, even if a
net decrease would occur at the source.
Other states learn of proposed emission
increases through notification letters
filed by the source pursuant to a formal
applicability determination.

Many states do not routinely require
sources to record emission decreases,
especially when such would occur well
in advance of related emission
increases. While a preconstruction
notice would be desirable to document
these decreases, the requirements for
contemporaneous emission reduction
credit (see Modification) are sufficient
to fulfill this need. That is, emission
reductions, in order to be creditable in
offsetting any contemporaneous
increase at the same stationary source,

must be enforceable before the
associated unit(s) with the emissions
increase(s) commence construction.
Such reductions, to be enforceable, must
generally be made part of an
enforceable operating or construction
permit or be processed as a formal SIP
revision. Although the Administrator is
still concerned that sufficient
information may not be available when
a source owner wishes to document
previous emissions reductions, he is
opting for a "wait-and-see" approach in
order to alleviate the concerns of the
majority of the commenters who felt the
notification requirements were
unjustified and burdensome.

Also, since states will soon be
administering the PSD program, it is best
to allow them the flexibility to integrate
notification requirements into their
existing permit programs. The
notification requirements in each state
will be different, depending upon
whether the state has an emission
banking system and how it operates, the
type of emission inventory system, and
the information available from operating
and construction permits. PSD
increment tracking systems will also be
set up by states, which can tailor
informational requirements to their own
tracking systems.

While today's regulations do not
contain a formal preconstruction notice
requirement owners and operators are
hereby put on notice for the following:
(1) Sufficient records regarding the
details of contemporaneous emission
increases and decreases or applicable
sourcb determinations of "potential to
emit" should be maintained so as to
verify that no permit was required
should the Administrator so require
under section 114; (2) If experience in
implementing the "no net increase"
provisions of PSD applicability indicates
that a more comprehensive notification
system is required, the Administrator
will promulgate an amendment to PSD
and nonattainment regulations similar to
the deleted provisions of the September
5 proposal: and (3) Any source which
improperly avoids review and
commences construction will be
considered in violation of the applicable
SIP and will be retroactively reviewed
under the applicable NSR regulation.

XVII. PSD SIP Revisions
Comments have been solicited on

three aspects of the development of
acceptable PSD plans by states. The
issues are: (1) the authority of states to
submit different but equally effective
PSD programs, (2) state flexibility in
defining baseline areas, and (3) state
flexibility in allowing monitoring
exemptions.
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A. Equivalent State Programs. Under
existing regulations, the Administrator
cannot approve proposed state PSD
regulations unless the state
requirements are identical to or
individually more stringent than the
corresponding 40 CFR 51.24 regulations.
While the Act does contain specific
requirements for several major aspects
of PSD programs, it does not prohibit
states from using, in other areas,
approaches equivalent to those of the
federal regulations in order to meet the
statutory objectives. Accordingly, the
Administrator proposed on September 5,
1979 that states be given some flexibility
in preparing PSD plans. The
Administrator requested comment on
such an approach and suggested
portions of the PSD requirements for
which equivalent approaches might be
acceptable, and others for which
alternative regulations would not be
approvable. Where SIPs were allowed
to differ, a test of overall equivalence
was to be used based on the ability of
the state "system to capture as many
emissions as would the 40 CFR 51.24
regulations.

All forty-nine comments on this topic
strongly endorsed the general approach
of giving states flexibility in developing
PSD programs, although several
commenters expressed the desire for a
more extended area for SIP flexibility.
Among those areas are: (1) the entire
PSD program, (2) fugitive dust
applicability, (3) modeling techniques,
and (4) treatment of minor modifications
and exempted sources. Another
commenter asserted that EPA could hold
the states responsible only for plans that
addressed minimal requirements, such
as maximum increment consumption.

After consideration of the comments.
the Administrator has decided to treat
PSD SIP revisions generally in the
manner proposed. This means that
states will be permitted to meet the
following requirements of 40 CFR 51.24
with different but equivalent
regulations, or implement the federal
regulations with considerable discretion:

a. Baseline area.
b. Type and amount of data needed

for monitoring purposes.
c. Temporary exclusions from

increment consumption.
d. Defining "contemporaneous" as a

reasonable period that may be greater
or shorter than 5 years.

e. Banking of emissions reductions for
future offsets.

£ Source information and analysis
required of the applicant.

g. Public participation after providing
the opportunity for public hearing.

h. Alternatives to first-come-first-
served permit processing.

State PSD programs must follow the
federal regulations in other matters. This
includes, but is not limited to the
following:

a. Maximum allowable increments.
b. Modeling techniques.
c. Class I area protection.
d. Notice to the Administrator or the

applicable Federal Land Manager for
prospective permit actions.

e. New (grass roots) major stationary
source applicability.

f. NSPS, NESHAP minimum
-requirements for BACT determinations.

g. Definitions generally as contained
in 40 CFR 51.24(b). (State definitions
need not be verbatim translations, but
must have the same effect).

The Agency is not expanding the area
of state program flexibility to those four
areas, noted earlier, that were suggested
by the commenters. First, the
Administrator does not believe that
complete program flexibility is
allowable under the Act, nor does he
find a basis for the comment that EPA is
without authority to require that SIPs
include more than skeletal program
components. The second suggestion,
regarding fugitive dust is not feasible at
this time for reasons detailed elsewhere
(see Fugitive Dust Exemption). With
regard to the third comment, the Act
specifically directs the Administrator to
specify air quality models. Section
165(e)(3), 42 U.S.C. 7475(e)(3). In
addition, national consistency is
important for such air quality impact
analysis in order to standardize how
increment would be consumed or
enhanced across the country.

With regard to the degree of state
flexibility in exempting additional types
of new and modified sources, EPA
believes that adequate exemptions have
been provided in today's regulations
and no further ones are authorized
under the Act. The Administrator
wishes to note that today's rules allow a
state the opportunity to change the time
period defining contemporaneous
emissions increases. This change affects
the definition of major modification and
thereby affects the number of PSD
reviews.

The opportunity for states to change
the time period within which emissions
changes would be considered
contemporaneous is not constrained by
a test of equivalency. Rather, it should
be considered by states in developing
PSD SIPs in conjunction with their
deliberations on alternatives to first-
come-first-served permitting and
emission offset banking. The
Administrator believes these issues are
related t5 the state's inherent flexibility
under the Act to manage increment
consumption.

B. Baseline Area
This aspect of the equivalent state

program issue deals with the definition
of the area for which the baseline data Is
triggered by a PSD permit application
and, specifically, with whether this
definition must be the same under a PSD
SIP as it is in 40 CFR 52.21. The proposal
defined baseline area for both 40 CFR 51
and 52'as every part of an affected
AQCR designated attainment or
unclassified on the baseline date.
Comments were solicited concerning the
desirability of allowing states to define
"area" as any portion of an AQCR that
had been designated as attainment or
unclassifiable, or, conversely, to allow
states to define "area" as the entire
state.

All commenters specifically
addressing the issue of allowing states
to have flexibility in defining baseline
area were in favor of that approach.
Many were more specific, suggesting
that 107 designated areas or source
impact areas be used.

The Administrator has decided to
allow flexibility to states, not by
accepting alternative definitions In SIPs,
but by defining baseline area in such
manner as to allow flexibility. This'
change in definition arises from a
revised legal interpretation of what
meaning "area" may be given under the
Act. (see Baseline Concentration).
Basaline area is now defined as all
areas (and every part therein) within the
state that are designated attainment or
unclassified under section 107(d)(1) (D)
or (E) of the Act in which the source
establishing the baseline date would
locate or would have an air quality
impact equal to or greater than 1 ug/ms
(annual average) for the pollutant (SO2
and/or TSP) for which the baseline date
is established. Flexibility is inherent in
state authority to redesignate areas
under section 107. Thus, large tracts of
land belonging to one clean or
unclassified PSD area can later be
divided into several smaller PSD
baseline areas with potentially different
baseline dates. Other than the
limitations associated with processing
107 area redesignations as SIP revisions,.
EPA requires that area redesignations
under section 107 cannot intersect or be
smaller than the area of impact of any
mdjor stationary source or major
modification which establishes a
baseline date or is subject to PSD and
would be constructed in the same state
as the state proposing the redesignation,
A baseline date will, therefore, be
triggered for the entire designated
section 107 area unless nonimpacted
portions are redesignated to smaller
areas.
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This approach allows the flexibility
requested by the commenters, but
precludes "postage-stamp" designations
designed to trigger baseline only in the
immediate vicinity of the source. It also
avoids the difficult area boundary
problems which would arise from
defining area as the PSD source impact
area. States are cautioned to carefully
weigh any inclination to postpone
baseline dates through area
redesignations against increased
difficulties associated with tracking
increment consumption. %

C. State Monitoring Exemption
Alabama Power remanded to EPA

that portion of the monitoring
requirements which allowed states to
accept less than one year of
preconstruction monitoring data for
cases in which a shorter period would
be sufficient to perform a complete and
adequate analysis. The court ruled that
EPA had not provided adequate
guidance to the states for making this
determination. 13 ERC 1993, 2020.

The proposal contained concrete
guidance for use by states in
determining if less than one year of
monitoring data is sufficient. That
guidance provided that as little as four
months of monitoring data for the
criteria pollutants was acceptable if the
applicant demonstrated that the
maximum pollutant concentrations
would occur within that time.

Fourteen comments were received on
various aspects of this proposal.
Thirteen commenters supported the
flexibility of requiring less than one year
of monitoring data under specified
circumstances. Two commenters
addressed ozone monitoring
requirements where there were more
than four months with average daily
maximum temperatures greater than
20°*C P°F).

The Administrator has decided to
promulgate the proposed regulations
except for the following-

(1) Less than one year of monitoring
data will be permitted for all regulated
pollutants, rather than for just the
criteria pollutants. However, it must be
demonstrated through historical data or
dispersion models that the data for such
shorter periods of time, but not less than
four months, will be obtained during a
time period when maximum air quality
levels can be expected.
, (2) Guidance for monitoring ozone
during the warmest four months of the
year has been deleted. Monitoring for
ozone, as well as other pollutants, will
still be required during the time period
when maximum air quality levels can be
expected. Ozone concentrations will
generally be higher during the warmest
four months of the year. However, ozone

monitoring must also be conducted
when the yearly maximum ozone
concentrations are likely to occur during
months other than the warmest four
months of the year. This will ensure that
ozone monitoring will cover the
expected maximum concentrations.

XIX. Additional Issues

A. Innovative Technology
In the September 5,1979, Federal

Register the Agency proposed a new
paragraph (u) which sets out specific
requirements for reviewing sources that
wish to utilize innovative control
technologies. The new paragraph sets
out criteria to be used by the
Administrator in determining whether a
proposed control technology is
innovative, in addition to establishing
specific provisions for implementing the
BACT and modeling requirements.

All of the commenters recognized the
need to encourage'the development of
technology and generally approved of
EPA's approach. One large
environmental group commented that
while it approved of the added
flexibility in specifying BACT for
innovative technologiesrit was
concerned that Class I areas might be
compromised if increment violations
were allowed to occur during the period
of testing. We share this concern of the
environmental group and are today
promulgating a regulation which ensures
full protection of Class I areas.

Today's amendments provide that for
a source whose technology has been
designated as "innovative" by the
Administrator, the BACT requirement
should insure the installation of the
innovative system and the adoption of a
compliance schedule for meeting a final
emission limitation. This final emission
limitation must at least represent the
BACT level that would have been
initially defined under § 52.210],
assuming the use of proven state-of-the-
art technology. The compliance schedule
may extend no more than 7 years after
permit issuance or 4 years after startup
of the source. The regulations also
provide that the Administrator may
withdraw his approval if a source: (1)
fails to meet the final emissions
limitation by the specified date, (2) fails
to protect the public health, welfare, or
safety, or (3) shows an indication that
the innovative control system will not
be successful. The source will then be
given a period of no more than 3 years
to come into compliance with the BACT
level determined with the use of the
demonstrated system of control

The September 5 Federal Register
proposed that with the consent of the
governor an "innovative technology"

source could conduct the increment
impact analysis using the final emission
limitation specified in the permit,
provided that no interference with
applicable NAAQS would result during
the interim period. EPA reasoned that
any increased level of emissions which
might occur during the interim period
would be temporary and would not
significantly impact the increments.
However, one of the commenters
pointed out that Class I areas require
protection even from temporary
violations. We agree with the concerns
of this commenter and cite § 52.21[i)[7)
in their support. That section exempts
temporary sources from the modeling
requirements except when they impact
Class I areas or areas where the
increment is known to be violated.
Today's regulations allow an
"'innovative" source to use its final
emission limitation for increment
modeling purposes, but only if there is
no impact on any Class I area or any
area with a known increment violation.
As in the proposal, the final rules
requiring modeling for the purpose of
evaluating the impact on NAAQS must
take into account interim emission
projections. Under no condition may a
source be approved if it would cause a
violation of the NAAQS, even a
temporary violation.

B. AMod1fied Permits
In the September 5,1979 Federal

Register, EPA proposed to add a new
paragraph (t) entitled "Modified
Permits." The new paragraph provided a
simplified approval procedure for
sources that make minor changes in
design capacity or in the nature of
process equipment between the time
they obtain a PSD permit and the time
they complete construction. It also
required prior approval, through permit
modifications, of increases in hours of
operation.

The comments on this section were
mixed. Some commenters felt that the
new paragraph was redundant and
superfluous, while others generally
approved of it but asked for
clarification. Upon further
consideration, the Agency believes that
there is a need to distinguish between
situations in which permits would be
changed for primarily administrative
reasons, such as a change to reflect a
revised construction schedule, and
situations in which the permit change
involves a significant increase in
emissions. In the latter case a new
permit must be issued: in the former,
however, an abbreviated procedure -

involving modification of the permit
might be preferable. There are numerous
issues to be considered in implementing
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such an approach. These include the
means to differentiate between
significant and nonsignificant changes,
and the specific procedural
requirements for modifying a permit.
Those issues were not adequately
addressed in the proposal and for that
reason the Agency has decided that it
does not have a sufficient basis for
completing rulemaking at this time.
However, further rulemaking is being
considered for future proposal and
comment will be requested on the issues
at that time.

C. Nonprofit Institutions

EPA proposed on September 5 to
exempt modifications of nonprofit
institutions from PSD review
requirements as is already done for new
construction of this type. This would
mean that, upon written request by the
governor.of the state, a PSD permit
would not be required of a major
stationary, source or major modification
that qualities as a nonprofit health or
educational institution. Today the
Administrator promulgates this
exemption as proposed since no
signficant public comment was received.
It should be noted that although such
major new or modified sources would
not require a PSD permit, the emissions
from these sources would consume the
applicable PSD increment(s) after
January 6, 1975..

D. Portable Sources

With regard to portable sources, EPA
prqposed to change the 30 day notice to
a 10 day notice for previously permitted
PSD sources wishing to relocate. Based
on experience in implementing the PSD
regulations, and having received no
adverse public comments on this
proposal, the Administrator is adopting
this proposal with one bxception.
Sources with PSD permits must provide
a notice to the reviewing authority not
less than ten days before relocation
activities would commence, unless the
Administrator has previously approved
a different minimum time for relocation
notice.

The Administrator would also like to
clarify that a source is portable only if it
would have temporary location and
temporary emissions. Existing EPA
policy defines temporary emissions as
emissions from a stationary source that
would be less than two years in
duration, unless the Administrator
determines that a longer time period
would be appropriate. Thus, for a
portable source to qualify for the above
exemption, it must typically be located
at the new location less than two years.

E. Secondary Emissions

Desiring to make the PSD review
requirements similar to nonattainment
requirements wherever possible, the
Administrator proposed to add the
definition of secondary emissions found
in the offset ruling (44 FR 3274) to the
PSD regulations. See 43 FR 26403.
Secondary emissions would mean
emissions from new or existings sources
which occur as a result of the
construction and/or operation of a
major source or major modification, but
do not necessarily come from the source.
itself. Secondary emissions would
include:

(a] emissions from ships or trains
coming to or from a source or
modification; or

(b) emissions from off'site support
sources which would otherwise increase
emissions as a result of construction or
operation of a major source. Although
reasonably quantifiable secondary
emissions would be reviewed in the air
quality anaylsis, such emissions would
not be included in determining
"potential" emissions.

Public reaction to the September 5,
1979 proposal and the final Alabama
Power opinion regarding EPA's
treatment of secondary emissions was
small. Generally the commenters
favored the exclusion of secondary
emissions from the PSD permit process
altogether. Their objections centered on
the availability and reliability of the
emission factor data to "reasonably"
quantify secondary emissions. Also the
'possibility of redundant reviews was
highlighted by several commenters. The
Administrator, in weighing these
comments, has decided to promulgate
the regulations addressing secondary
emissions as proposed on September 5,
1979. See 40 CFR 51.24(b)(3), 52.21(b)(3),
51.24(b)(20), and 52.21(b)(20).

The Clean Air Act clearly calls for a
detailed and extensive air quality
impact assessment. For instance, each
permit application must include impacts
from the growth projectdd in the area
that would occuras a result of the
proposed source's construction. See
section 165(a)(6). Also, once the baseline

-date is set,'such emissions would
consume the maximum allowable
increments, so each permit decision
must give consideration to all the
possible ramifications of allowing a
source or modification to construct. See
section 165(a](3) ("cause or contribute'.
Secondary emissions must be
considered when those emissions are
specific, well defined, reasonably
quantifiable, and impact the same
general area.

F. Baseline for Calculating Offsets
Under Section 173(1)(A)

Thb Offset Ruling sets out rules and
guidance for determining the baseline
for calculating emissions offset credit, as
well as guidance on the location of
offsetting emissions. See 40 CFR Part 51,
Appendix S, Sections IV.C. and D. To
aid the states in developing their NSR
regulations for nonattainment areas, or
in revising those regulations, EPA has
decided to promulgate those rules and

"guidance in § 51.180) (3). 14 The langauge
promulgated today is identical to that
used in the Offset Ruling, except as
-explained below.

On January 16, 1979, EPA modified the
Offset Ruling to conform to section
129(a)(1) of the Act by setting the
baseline for determining emissions
offset credit at the emissions level
specified for the source in the applicable
SIP. EPA is retaining this baseline level
for the Offset Ruling. However, the
approach for NSR programs adopted
pursuant to section 173 is slightly
different. Section 173(11(A) sets the
baseline as the "allowable" emissions of
the source, but it further specifies that
the offsets obtained by the source must
be sufficient to represent reasonable
further progress (RFP). Some Part D SIP
revisions approved by EPA have
demonstrated attainment and RFP based
on the allowable emissions of sources In
a nonattainment area. However, many
Part D SIP revisions have based their
demonstrations on the actual emissions
of the sources in a nonattainment area,
rather than the sources' allowable
emissions, This means that to be
consistent with RFP, sources must
reduce their actual, rather than their
allowable, emissions. Otherwise,
sources could claim credit for offsets In
situations where the offset would
actually interfere with RFP 1"

Ta accommodate the different
approaches to RFP, EPA has provided
that the baseline for deternilning
emissions offset credit shall be the

1
40n January 16, 1979, EPA solicited comments on'

certain aspects of the Offset Ruling, none of which
directly concerned the matters published today,
EPA will respond to those comments after today's
promulgation.

15For example, suppose a source's allowable
emissions are 1,000 tpy, and Its actual emissions are
500 tpy. Now suppose It wants to add a new
emissions unit, thereby adding 100 tpy, and the SIP
requires a 100 tpy reduction for RFP. The source
might achieve both objectives by decreasing Its
total allowable emissions to 000 tpy. iLe., it adds the
100 tpy for the new facility, but makes other
reductions in allowable emissions of 200 tpy, This Is
adequate If the RFP demonstration relies upon
allowable emissions, since the source started at
1,000 typ and now is at 900 tpy. But if RFP Is based
on actual emissions, then there is a loss of 100 tpy,
because RFP assumed 500 ipy and now the source
emits 600 tpy.
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allowable emissions of the source.
where the SIP relies upon allowable
emissions to demonstrate RFP; but the
baseline must be actual emissions
where the demonstration is based on
reductions in actual emissions. EPA
believes for the reasons discussed
above that this approach is necessary to
assure RFP towards attainment of
ambient air quality standards.

G. Economic Impact Assessment
In the September 5 proposal, it was

stated that the Agency would prepare
an economic impact assessment of the
proposed changes after the final court
opinion was issued, which took place on
December 14,1979. The Agency further
indicated that it would make the report
available for public comment prior to
promulgation, and that any resulting
comments would be taken into account
in the promulgated regulations.

Although the results of the impact
assessment released today have been
considered in developing the
regulations, primarily for understanding
de mihimis effects, it has not been
possible to complete the assessment in
time to get comments prior to
promulgation. In fact, because of the
inherent complexity of the program, it
has not been possible to do a true
economic impact assessment (i.e., one
which considers impacts on market
positions, prices, closures, etc.).

The document made available today
presents as assessment of the overall
impact of the proposed regulations with
respect to several of the major issues or
changes in-the proposed regulations.
The assessment does not attempt to
quantify the impact of every issue nor
does it attempt to assess the overall
impact associated with the
implementation of the PSD regulations
in general. It is designed to provide a
relative assessment of the impact of the
September 5 proposal versus the June
1978 regulations in terms of the: sources
to be affected, their associated
emissions, major requirements which
must be met (or which are no longer
required to be met), and estimated cost
savings for sources no longer subject to
PSD review as a result of the proposed
regulations. In short, the analysis
provides an estimate of differential cost
impact of the 1978 versus the proposed
PSD regulations and an assessment of
the major issues associated with the
proposed PSD regulations.

As noted, the assessment focused on
the difference between the June 1978
regulations and those proposed on
September 5. However, there are
significant changes in the promulgated
regulations compared to those proposed,
especially with regard to the de minimis

values. Since these values have a major
impact on expected cost, a projection of
the impact of the final regulations was
also made.

It is estimated that there will be a
savings as a result of the promulgation
for sources which would have been
subject to the old regulations but which
would not be subject to the new. This
would represent an annual savings of
$2.2 to 6.1 million assuming the sources
which have received permits from April
1978 to November 1979 are
representative of those which will
receive permits in the future.

Although there is an overall savings
for sources which would not longer be
subject to PSD review, the new
regulations require more extensive
review for some sources, as well as
review of sources which were not
previously covered; that is, modified
sources with uncontrolled emissions of
less than 100 or 250 tons per year but
which have controlled emissions greater
than de minimis. Since these sources are
not now subject to PSD review, they
would be required to prepare a PSD
permit, conduct the necessary air quality
impact assessments, incur some delays
in construction as a result of undergoing
PSD review in addition to state NSR
review, and install BACT Instead of just
meeting the emissions limits required by
the State Implementation Plan or New
Source Performance Standards as
applicable. As a result of the additional
cost incurred because of more extensive
review and by the sources not currently
subject to PSD, the overall effect of the
promulgated regulations (including the
savings described above) is an increase
of approximately $12.4 to 24.5 million
per year.

The complete analysis is contained in
the document entitled Regulatory
Impact Assessment for the September 5,
1979 Proposed Prevention of Significant
Deterioration Regulations, EPA-450/2-
80-073. This document is available for
inspection in the rulemaking docket.
Copies may be obtained by writing to
the Air Information Center, U.S. EPA
Library Services, (MD-35), Research
Triangle Park, NC 27711.
H. Consolidated Permit Regulations

As mentioned in the section on
TRANSITION, EPA recently
promulgated regulations, known as the
Consolidated Permit Regulations, which
now generally govern the processing of
applications for permits under Part 52
PSD regulations. Among the regulatory
amendments announced here are three
minor changes to the Consolidated
Permit Regulation. First, EPA has
deleted the substantive language of 40
CFR 124.3(b) and put "Reserved" in its

place. Section 124.3(b) related primarily
to the 50-ton exemptions of the 1978
Part 52 regulations. With the deletion of
those exemptions, § 124.3(b) would have
become superfluous. Second. EPA has
conformed 40 CFR 124.5(g)(2) to the
numbering in the new Part 52
regulations. Finally, the agency has
corrected 40 CFR 124.42(b) by
substituting "submitted" for
"requested."

Final Action

The following regulatory amendments
are nationally applicable, and this
action is based upon determinations of
nationwide scope and effect. Therefore,
under section 307(b)[1) of the Act,
judicial review may be sought only in
the United States Court of Appeals for
the District of Columbia CircuiL
Petitions for judicial review must be
filed on or before October 6,1980.
(Sections 1010b[11. 110,160-169,171-178, and
301(a) of the Clean Air Act as amended (42
U.S.C. 7401*b](1). 7410.7470-7479.7501-7508,
and 781(a)); Section 129(a) of the Clean Air
Act Amendments of 1977 (Pub. L No. 9-9-
91 Stat. 685 (August. 7. IM7)))

Dated. July 31. i9g.
Douglas K. Coatle,
Administrator.

State Plans For New Source Review For
PSD Purposes

1. Section 51.24 of Title 40 of the Code
of Federal Regulations is amended by
deleting paragraph [k) and redesignating
paragraphs (1) through (s) as (k) through
(r) and then by revising paragraphs
(a](2), [b). (If, (i}-{k. (im) and (r) and
adding new paragraphs (a)(6) and (s) to
read as follows:

151.24 Prevention of significant
deterioration of air quality.

(a)(1) Plan Requirements

(2) Plan Revisions. If a State
Implementation Plan revision would
result in increased air quality
deterioration over any baseline
concentration, the plan revision shall
include a demonstration that it will not
cause or contribute to a violation of the
applicable increment(s). If a plan
revision proposing less restrictive
requirements was submitted after
August 7. 1977 but on or before any
applicable baseline date and was
pending action by the Administrator on
that date, no such demonstration is
necessary with respect to the area for
which a baseline date would be
established before final action is taken
on the plan revision. Instead, the
assessment described in paragraph
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(a)(4) shall review the expected impact
to the applicable increment(s).

(6) Amendments. (i) Any state
required to revise its implementation
plan by reason of an amendment to this
section, including any amendment
adopted simultaneously with this
paragraph, shall adopt and submit such
plan revision'to the Administrator for
approval before May 7, 1981.

(ii) Any revision to an implementation
plan that would amend the provisions
for the prevention of significant air
quality deterioration in the plan shall
specify when and as to what sources
and modifications the revision is to take.
effect.

(iii) Any revision to an
implementation plan that an amendment
to this section required shall take effect
no later than the date of its approval
and may operate prospectively.

(b) Definitions. All state plans shall
use the following definitions for the
purposes of this section. Deviations from
the following wording will be approved
only if the state specifically
demonstrates that the submitted
definition is more stringent, or at least
as stringent, in all respects as the
corresponding definitions below:

(1)(i) "Major stationary source"
means:

(a) Any of the following stationary
sources of air pollutants which emits, or
has the potential to' emit, 100 tons per
year or more of any pollutant subject to
regulation under the Act: Fossil fuel-
fired steam electric plants of more than
250 million British thermal units per hour
heat input, coal cleaning plants (with
thermal dryers), kraft pulp mills,.
portland cement plants, primary zinc
smelters, iron and steel mill plants,
primary aluminum ore reduction plants,
primary copper smelters, municipal
incinerators capable of charging more
than 250 tons of refuse per day,
hydrofluoric, sulfuric, and nitric acid
plants, petroleum refineries; lime plants,
phosphate rock processing plants, coke
oven batteries, sulfur recovery plants,
carbon black plants (furnace process),
primary lead smelters, fuel conversion
plant , sintering plants, secondary metal
production plants, chemical process
plants, fossil fuel boilers (or
combinations thereof) totaling more
than 250 million British thermal units per
hour heat input, petroleum storage and
transfer units with a total storage
capacity exceeding 300,000 barrels,
taconite ore processing plants, glass
fiber processing plants, and charcoal
production plants;

(b) Notwithstanding the stationary
source size specified in paragraph

(b)(1)(i)(a) of this section, any stationary
source which emits, or has the potential
to emit, 250 tons per year or more of any
air pollutant subject to regulation under
the Act; or

(c) Any physical change that would
occur at a stationary source not
otherwise qualifying under paragraph
(b)(1) as a major stationary source if the
change would constitute a major
stationary source by itself.

(ii) A major source that is major for
volatile organic compounds shall be
considered major for ozone.

(2)(i) "Major modification" means any
physical change in or change in the
method of operation of a major
stationary source that would result in a
significant net emissions increase of any
pollutant subject to regulation under the
Act.

(ii) Any net emissions increase that is
significant for volatile organic
compounds shall be considered
significant for ozone.

(iii) A physical change or change in
the method of operation shall not
include:

(a) Routine maintenance, repair, and
replacement;

(b) Use of an alternative fuel or raw
material by reason of any order under
sections 2 (a) and (b) of the Energy
Supply and Environmental Coordination
Act of 1974 (or any superseding
legislation) or by reason of a natural gas
curtailment plan pursuant to the Federal
Power Act;

(c) Use of an alternative fuel by
reason of an order or rule under section
'125 of the Act;

(d) Use of an alternative fuel at a .
steam generating unit to the extent that
the fuel is generated from municipal
solid waste;

(e) Use of an alternative fuel or raw
material by a stationary source which:

(1) The source was capable of
accommodating before January 6,1975,
unless such change would be prohibited
under any federally enforceable permit
condition which was established after
January 6,1975 pursuant to 40 CFR 52.21
or under regulations approved pursuant
to 40 CFR 51.18 or 40 CFR 51.24; or

(2) The source is approved to use
under any permit issued under 40 CFR
52.21 or under regulations approved
pursuant to 40 CFR 51.24;

(f) An increase in the hours of
operation or in theproduction rate,
unless such change would be prohibited
under any federally enforceable permit,
condition which was established after
January 6, 1975, pursuant to 40 CFR 52.21
or under regulations approved pursuant
to 40 CFR 51.18 or 40 CFR 51.24.

1g) Any change in ownership at a
stationary source-

(3)(i) "Net emissions increase" means
the.amount by which the sum of the
following exceeds zero:

(a) Any increase in actual emissions
from a particular physical change or
change in the method of operation at a
stationary source; and

(b) Any other increaseg and decreases
in actual emissions at the source that
are contemporaneous with the particular
change and are otherwise creditable,

(ii) An increase or decrease In actual
emissions is contemporaneous with the
increase from the particular change only
if it Occurs within a reasonable period
(to be specified by the state) before the
date that the increase from the
particular change occurs.

(ii) An increase or decrease In actual
emissions is creditable only if the
reviewing authority has not relied on It
in issuing a permit for the source under
regulations approved pursuant to this
section, which permit is in effect when
the increase in actual emissions from
the particular change occurs.

(iv) An increase or decrease in actual
emissions of sulfur dioxide or
particulate matter which occurs before
the applicable baseline date is
creditable only if it is required to be
considered in calculating the amount of
maximum allowable increases
remaining available.

(v) An increase in actual emissions Is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(vi) A decrease in actual emissions Is
creditable only to the extent that:

(a) The old level of actual emissions
or the old level of allowable emissions,
whichever is lower, exceeds the new
level of actual emissions;

(b) It is federally enforceable at and
after the time that actual construction
on the particular change begins; and

(cl It has approximately the same
qualitative significance for public health
and welfare as that attributed to the
increase from the particular change.

(vii) An increase that results from a
physical change at a source occurs when
the emissions unit on which
construction occurred becomes
operational and begins to emit a
particular pollutant. Any replacement
unit that requires shakedown becomes
operational only after a reasonable
shakedown period, not to exceed 180
days.

(4) "Potential to emit" means the
maximum capacity of a stationary ,
source to emit a pollutant under its
physical and operational design. Any
physical or operational limitation on the
capacity of the source to emit a
pollutant, including air pollution control
equipment and restrictions on hours of
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operation or on the type or amount of
material combusted, stored, or
processed, shall be treated as part of its
design if the limitation or the effect it
would have on emissions is federally
enforceable. Secondary emissions do
not count in determining the potential to
emit of a stationary source.

(5) "Stationary source" means any
building, structure, facility, or
installation which emits or may emit
any air pollutant subject to regulation
under the Act.

(6) "Building, structure, facility, or
installation" means all of the pollutant-
emitting activities which belong to the
same industral grouping, are located on
one or more contiguous or adjacent
properties, and are under the control of
the same person (orpersons under
common control). Pollutant-emitting
activities shall be considered as part of
the same industrial grouping if they
belong to the same "Major Group" (i.e.,
which have the same two-digit code) as
described in the Standard Industrial
Classification Manual, 1972, as
amended by the 1977 Supplement (U.S.
Government Printing Office stock
numbers 4101-0066 and 003-005-00176-
0, respectively).

(7) "Emissions unit" means any part of
a stationary source which emits or
would have the potential to emit any
pollutant subject to regulation under the
Act

(8) "Construction" means any physical
change or change in the method of
operation (including fabrication,
erection, installation, demolition, or
modification of an emissions unit] which
would result in a change in actual
emissions.

(9) "Commence" as applied to
construction of a major stationary
source or major modification means that
the owner or operator has all necessary
preconstruction approvals or permits
and either has:

(i) Begun, or caused to begin, a
continuous program of actual on-site
construction of the source, to be
completed within a reasonable time; or

(ii) Entered into binding agreements or
contractual obligations, which cannot be
cancelled or modified without
substantial loss to the owner or
operator, to undertake a program of
actual construction of the source to be
completed within a reasonable time.

(10) "Necessary preconstruction
approvals or permits" means those
permits or approvals required under
federal air quality control laws and
regulations and those air quality control
laws and regulations which are part of
the applicable State Implementation
Plan.

(11) "Begin actual construction"
means, in general, initiation of physical
on-site construction activities on an
emissions unit which are of a permanent
nature. Such activities include, but are
not limited to, installation of building
supports and foundations, laying of
underground pipework, and construction
of permanent storage structures. With
respect to a change in method of
operation this term refers to those on-
site activities, other than preparatory
activities, which mark the initiation of
the change.

(12) "Best available control
technology" means an emissions
limitation (including a visible emissions
standard) based on the maximum degree
of reduction for each pollutant subject to
regulation under the Act which would
be emitted from any proposed major
stationary source or major modification
which the reviewing authority, on a
case-by-case basis, taking into account
energy, environmental, and economic
impacts and other costs, determines is
achievable for such source or
modification through application of
production processes or available
methods, systems, and techniques,
including fuel cleaning or treatment or
innovative fuel combination techniques
for control of such pollutant. In no event
shall application of best available
control technology result in emissions of
any pollutant which would exceed the
emissions allowed by any applicable
standard under 40 CFR Parts 60 and 61.
If the reviewing authority determines
that technological or economic
limitations on the application of
measurement methodology to a
particular emissions unit would make
the imposition of an emissions standard
infeasible, a design, equipment, work
practice, operational standard or
combination thereof, may be prescribed
instead to satisfy the requirement for the
application of best available control
technology. Such standard shall, to the
degree possible, set forth the emissions
reduction achievable by implementation
of such design, cquipment, work practice
or operation, and shall provide for
compliance by means which achieve
equivalent results.

(13)(i) "Baseline concentration" means
that ambient concentration level which
exists in the baseline area at the time of
the applicable baseline date. A baseline
concentration is determined for each
pollutant for which a baseline date is
established and shall include:

(a) The actual emissions
representative of sources in existence on
the applicable baseline date, except as
provided in paragraph (b)(13)(ii);
(b) The allowable emissions of major

stationary sources which commenced

construction before January 6,1975, but
were not in operation by the applicable
baseline date.

(ii) The following will not be included
in the baseline concentration and will
affect the applicable maximum
allowable increase(s):

(a) Actual emission from any major
stationary source on which construction
commenced after January 6,1975; and

(b) Actual emissions increases and
decreases at any stationary source
occurring after the baseline date.

(14)(i) "Baseline date" means the
earliest date after August 7,1977, that:

(a) A major stationary source or major
modification subject to 40 CFR 52.21
submits a complete application under
that section; or

(b) A major stationary source or major
modificatioin subject to regulations
approved pursuant to 40 CFR 51.24
submits a complete application under
such regulations.

(ii) The baseline date is established
for each pollutant for which increments
or other equivalent measures have been
established iff

(a) The area in which the proposed
source or modification would construct
is designated as attainment or
unclassifiable under section 107(d](i (D)
or (E) of the Act for the pollutant on the
date of its complete application under 40
CFR 52.21 or under regulations approved
pursuant to 40 CFR 51.24; and

(b) In the case of a major stationary
source, the pollutant would be emitted
in significant amounts, or, in the case of
a major modification, there would be a
significant net emissions increase of the
pollutant.

(15)(i) "Baseline area" means any
intrastate area (and every part thereof)
designated as attainment or
unclassifiable under section 107(d](1)
(D) or [E) of the Act in which the major
source or major modification
establishing the baseline date would
construct or would have an air quality
impact equal to or greater than 1 ug/m 3

(annual average) of the pollutant for
which the baseline date is established.

(1i) Area redesignations under section
107(d)(1) (D) or (E) of the Act cannot
intersect or be smaller than the area of
impact of any major stationary source or
major modification which.

(a) Establishes a baseline date; or
(b) Is subject to 40 CFR 52.21 or under

regulations approved pursuant to 40 CPR
51.24, and would be constructed in the
same state as the state proposing the
redesignation.

(10) "Allowable emissions" means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the source
is subject to federally enforceable limits
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which restrict the operating rate, or
hours of operation, or both) and the
most stringent of the following:

(i) The applicable standards as set
forth in 40 CFR Parts 60 and 61;

(ii) The applicable State
Implementation Plan emissions
limitation, including those with a future
compliance date; or

(III) The emissions rate specified as a
federally enforceable permit condition.

(17) "Federally enforceable" means all
limitations and conditions which are
enforceable by the Administrator,
includ ing those requirements developed
pursuant to 40 CFR Parts 60 and 61,
requirements within any applicable
State Implementation Plan, and any
permit requirements'establish~d
pursuant to 40 CFR 52.21 or under
regulations approved pursuant to 40 CFR
51.18 or 40 CFR 51.24.

(18) "Secondary emissions" means
emissions which occur as a result of the -
construction or operation of a major
stationary source or major modification,
but do not come from the major
stationary source or major modification
itself. For the purposes of this section,
secondary emissions must be specific,
well defined, quantifiable, and impact
the same general areas the stationary
source modification which causes the
secondary emissions. Secondary
emissions may include, but are not
limited to:

(i) Emissions from ships or trains
coming to or from the new or modified
stationary source; and

(ii) Emissions from any offsite support
facility which would not otherwise be
constructed or increase its emissions as
a result of the construction or operation
of the major stationary source or major
modification.

(19) "Innovative,control technology"
means any system of air pollution
control that has not been adequately
demonstrated in practice, but would
have a substantial likelihood of
achieving greater continuous emissions
reduction than any control system in
current practice or of achieving at least
comparable reductions at lower cost in
terms of energy, economics, or nonair
quality environmental impacts.

(20) "Fugitive emissions" means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(21)(i) "Actual emissions" means the'
actual rate of emissions of a pollutant
from an emissions unit, as determined in
accordance with subparagraphs (ii)-(iv)
below.

(ii) In general, actual emissions as of a
particular date shall equal the average
rate, in tons per year, at which the unit
actually emitted the pollutant during a

two-year period which precedes the
particular date and which is
representative of normal source
operation. The reviewing authority may
allow the use of a different time period
upon a determination that it is more
representative of normal source
operation. Actual emissions shall be
calculated using the unit's actual
operating hours, production rates, and
types of materials processed, stored, or
combusted during the selected time
period.

(iii) The reviewing authority may
presume that source-specific allowable
emissions for the unit are equivalent to
the actual emissions of the unit.

(iv) For any emissions unit which has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit on
that date.

(22] "Complete" means, in reference
to an application for a permit, that the
application contains all the information
necessary for processing the application.
Designating an application complete for
purposes of permit processing does not
preclude the reviewing authority from
requesting or accepting any additional
information.

(23)(i) "Sipnifcant" means, in
reference to a net emissions increase or
the potential of a source to emit any of
the following pollutants, a rate of
emissions that would equal or exceed
any of the following rates:
Pollutant andEmissions Rate
Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
Particulate matter. 25 tpy
Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy
Asbestos: 0.007 tpy
Beryllium: 0.0004 tpy
Mercury: 0.1 tpy
Vinyl chloride: I tpy
Fluorides: 3 ty
Sulfuric acid mist: 7 tpy
Hydrogen sulfide (HSJ: 10 tpy
Total reduced sulfur (including H2S): 10 tpy
Reduced sulfur compounds (including HI-SJ:

10 tpy
(ii) "Significant' means, in reference

to a net emissions increase or the
potential of a source to emit a pollutant
subject to regulation under the Act that
paragraph (b)(23)(i) does not list, any
emissions rate.

(iii) Notwithstanding paragraph
(b)(23)(i),-"significant" means any
emissions rate or any net emissions
increase associated with a major
stationary source or major modification,
which would construct within 10
kilometers of a Class I area, and have an
impact on such area equal to or greater
than 1 jxg/m 3 (24-hour average).

(24) "Federal Land Manager" means,
with respect to any lands in the United
States, the Secretary of the department
with authority over such lands.

(25) "High terrain" means any area
having an elevation 900 feet or more
above the base of the stack of a source,

(26) "Low terrain" means any area
other than high terrain.

(27) "Indian Reservation" means any
federally recognized reservation
established by Treaty, Agreement,
Executive Order, or Act of Congress.

(28) "Indian Governing Body" means
the governing body of any tribe, band, or
group of Indians subject to the
jurisdiction of the United States and
recognized by the United States as
possessing power of self-government.

(f) Exclusions from increment
consumption. (1) The plan may provide
that the following concentrations shall
be excluded in determining compliance
with a maximum allowable increase:

(i) Concentrationls attributable to the
increase in emissions from stationary
sources which have converted from the
use of petroleum products, natural gas,
or both by reason of an order in effect
under sections 2 (a) and (b) of the
Energy Supply and Environmental
Coordination Act of 1974 (or any
superseding legislation) over the
emissions from such sources before the
effective date of such an order;

(ii) Concentrations attributable to the
increase in emissions from sources
which have converted from using
natural gas by reason of natural gas
curtailment plan in effect pursuant to
the Federal Power Act over the
emissions from such sources before the
effective date of such plan;

(iII) Concentrations of particulate
matter attributable to the increase in
emissions from construction or other
temporary emission-related activitid's of
new or modified sources;

(iv) The increase in concentrations
.attributable to new sources outside the
United States over the concentrations
attributable to existing sources which
are included in the baseline
concentration; and

(v) Concentrations attributable to the
temporary Increase in emissions of
sulfur dioxide or particulate matter from
stationary sources which are affected by
plan revisions approved by the
Administrator as meeting the criteria
specified in paragraph ffl(4),

(2) If the plan provides that the
concentrations to which paragraph (f)(1)
(i] or (ii) refers shall be excluded, it shall
also provide that no exclusion of such
concentrations shall apply more than
five years after the effective date of the
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order to which paragraph (f)(1)(i) refers
or the plan to which paragraph (f)(1)(ii)
refers, whichever is applicable. If both
such order and plan are applicable, no
such exclusion shall apply more than
five years after the later of such
effective dates.

(3) No exclusion under paragraph (f)
of this section shall occur later than 9
months after August 7,1980, unless a
State Implementation Plan revision
meeting the requirements of 40 CFR
51.24 has been submitted to the
Administrator.

(4) For purposes of excluding
concentrations pursuant to paragraph
[f)(1)(v), the Administrator may approve
a plan revision that-

(i) Specifies the time over which the
temporary emissions increase of sulfur
dioxide or particulate matter would
occur. Such time is not to exceed two
years in duration unless a longer time is
approved by the Administrator;

(ii] Specifies that the time period for
excluding certain contributions in
accordance with paragraph (f)(4)(i] is
not renewable;

(iii] Allows no emissions increase
from a stationary source which would:

(a) Impact a Class I area or an area
where an applicable increment is known
to be violated; or

(b) Cause or contribute to the
violation of a national ambient air
quality standard;

(iv) Requires limitations to be in effect
the end of the time period specified in
accordance with paragraph [f)[4](iJ]
which would ensure that the emissions
levels from stationary sources affected
by the plan revision would not exceed
those levels occurring from such sources
before the plan revision was approved.

(i) Review of Major Stationary
Sources and Major Modifications-
Source Applicability and Exemptions.

(1) The plan shall provide that no
major stationary source or major
modification shall begin actual
construction unless, as a minumum,
requirements equivalent to those
contained in paragraphs (0) through (r) of
this section have been met.

(2] The plan shall provide that the
requirements equivalent to those
contained in paragraphs (j] through (r) of
this section shall apply to any major
stationary source and any major
modification with respect to each
pollutant subject to regulation under the
Act that it would emit, except as this
section would otherwise allow.

(3] The plan shall provide that
requirements equivalent to those
contained in paragraphs (j) through (r) of
this section apply only to any major

stationary source or major modification
that would be constructed in an area
which is designated as attainment or
unclassifiable under section 107(a)(1)
(D) or (E) of the Act; and

(4) The plan may provide that
requirements equivalent to those
contained in paragraphs (j) through (r) of
this section do not apply to a particular
major stationary source or major
modification ifi

(i) The major stationary source would
be a nonprofit health or nonprofit
educational institution or a major
modification that would occur at such
an institution; or

(ii) The source or modificatiofi would
be a major stationary source or major
modification only if fugitive emissions,
to the extent quantifiable, are
considered in calculating the potential to
emit of the stationary source or
modification and such source does not
belong to any following categories:

(a) Coal cleaning plants (with thermal
dryers);

(b] Kraft pulp mills;
(c) Portland cement plants;
(d) Primary zinc smelters;
(e) Iron and steel mills;
(n Primary aluminum ore reduction

plants;
(q) Primary copper smelters;
(h) Municipal incinerators capable of

charging more than 250 tons of refuse
per day;

(z) Hydrofluoric, sulfuric, or nitric acid
plants;

(j) Petroleum refineries;
(k) Lime plants;
(i) Phosphate rock processing plants;
(m) Coke oven batteries;
(n) Sulfur recovery plants;
(o) Carbon black plants (furnace

process);
(p) Primary lead smelters;
(q) Fuel conversion plants;
(r) Sintering plants;
(s) Secondary metal production

plants;
(t) Chemical process plants;
(u) Fossil-fuel boilers (or combination

thereof) totaling more than 250 million
British thermal units per hour heat input;

(v) Petroleum storage and transfer
units with a total storage capacity
exceeding 300,000 barrels

(w) Taconite ore processing plants;
(x) Glass fiber processing plants;
(y) Charcoal production plants;
(z) Fossil fuel-fired steam electric

plants of more than 250 uiaillion British
thermal units per hour heat input;

(aa) Any other stationary source
category which, as of August 7.1980, is
being regulated under section 111 or 112
of the Act or

(iii) The source or modification is a
portable stationary source which has

previously received a permit under
requirements equivalent to those
contained in paragraphs (U through (r] of
this section, if-

(a) The source proposes to relocate
and emissions of the source at the new
location would be temporary;, and

(b) The emissions from the source
would not exceed its allowable
emissions; and

(c) The emissions from the source
would Impact no Class I area and no
area where an applicable increment is
known to be violated; and

(d) Reasonable notice is given to the
reviewing authority prior to the
relocation identifying the proposed new
location and the probable duration of
operation at the new location. Such
notice shall be given to the reviewing
authority not less than 10-days in
advance of the proposed relocation
unless a different time duration is
previously approved by the reviewing
authority.

(5) The plan may provide that
requirements equivalent to those
contained in paragraphs 01 through (r) of
this section do not apply to a major
stationary source or major modification
with respect to a particular pollutant if
the owner or operator demonstrates
that. as to that pollutant, the source or
modification is located in an area
designated as nonattainment under
section 107 of the Act.

(6) The plan may provide that
requirements equivalent to those
contained in paragraphs (k), (m), and (o)
of this section do not apply to a
proposed major stationary source or
major modification with respect to a
particular pollutant, if the allowable
emissions of that pollutant from a new
source, or the net emissions increase of
that pollutant from a modification.
would be temporary and impact no
Class I area and no area where an
applicable increment is known to be
violated.

(7) The plan may provide that
requirements equivalent to those
contained in paragraphs (k), (m), and (o)
of this section as they relate to any
maximum allowable increase for a Class
II area do not apply to a modification of
a major stationary source that was in
existence on March 1,1978, if the net
increase in allowable emissions of each
pollutant subject to regulation under the
Act from the modification after the
application of best available control
technology would be less than 50 tons
per year.

(8) The plan may provide that the
reviewing authority may exempt a
proposed major stationary source or
major modification from the
requirements of paragraph (m) with
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respect to monitoring for a particular
pollutant, if:

(I) The emissions increase of the
pollutant from a new stationary source
or the net emissions increase of the
pollutant from a modification would
cause, in any area, air quality impacts
less than the following amounts:

(a) Carbon monoxide-575 ug/m 3, 8-
hour average;

(b) Nitrogen dioxide-14 ug/ i ,
annual average; I

(c) Total suspended particulates-10
ug/m 3, 24-hour average;

(d) Sulfir dioxide--13 ug/m 3, 24-hour
average;

(e) Ozone'
Wf) Lead-0.1 ug/m s, 24-hour average;
(g) Mercury-0.25 ug/m 3, 24-hour

average;
(h) Beryllium-0.0005 ug/m 3, 24-hour

average;
(i) Fluorides-0.25 ug/m 3, 24-hour

average;
() Vinyl chloride-15 ug/m 3, 24-hour

average;
(k) Total reduced sulfur-10 ug/m 3, J-

hour average;
(1) Hydrogen sulfide--0.04 ug/m, 1-

hour average;
(m) Reduced sulfur compounds-10

ug/m 3, 1-hour average; or
(ii) The concentrations of the pollutant

in the area that the source or
modification would affect are less than
the concentrations listed in (i)(8)(i]; or

(iii) The pollutants is not listed in
paragraph (i)(8](i).

(9) If EPA approves a plan revision
under 40 CFR 51.24 as in effect before
August 7, 1980, any subsequent revision
which meets the requirements of this
section may contain transition'
provisions which parallel the transition
provisions of 40 CFR 52.21(i)(9), (i)(10)
and (m)(1)(v) as in effect on that date,
which provisions relate to requirements
for best available control technology
and air quality analyses. Any such
subsequent revision may not contain
any transition provision which in the
context of the revision would operate
any less stringently than would its
counterpart in 40 CFR 52.21.

{j) Control Technology Review. The
plan shall provide that:

(1) A major stationary source or major
modification shall meet each applicable
emissions limitation under the State
Implementation Plan'and each
applicable emission standards and
standard of performance under 40 CFR
Parts 60 and 61.

'No deminimis air quality level is provided for
ozone. However, any net increase of 100 tons per
year or more of volatile organic compounds subject
to PSD would be required to prerform and ambient
Impact analysis, including the gathering of ambient
air quality data.

(2) A new major stationary source
shall apply best available control
technology for each pollutant subject to
regulation under the Act that it would
have the potential to emit in significant
amounts.

(3) A major modification shall apply-
best available control technology for
each pollutant subject to regulation
under the Act for which it would be a
significant net emissions increase at the
source. This requirement applies to each
proposed emissions unit at which a net
emissions -increase in the pollutant
would occur as a result of a physical
change or change in the method of
operation in the unit..

(4) For phased construction projects,
the determination of best available
control technology shall be reviewed
and modified as appropriate at the least
reasonable time which occurs no later
than 18 months prior to commencement
of construction of each independent
phase of the project. At such time, the
owner or operator of the applicable
stationary source may be required to
demonstrate the adequacy of any
previous determination of best available
control technology for the source.

[k) Source Impact Analysis. The plan
shall provide that the owner or operator
of the proposed source or modification
shall demonstrate that allowable
emission increases from the proposed
source or modification, in conjunction
with all other applicable emissions
increases or reduction (including
secondary emissions) would not cause
or contribute to air pollution in violation
of:

(1) Any national ambient air quality
standard in any air quality control
region; or

(2) Any applicable maximum
allowable increase over the baseline
concentration in any area.

(1) Air Quality Models.
* *t *I * *t

(in) Air Quality Analysis. (1)
Preapplication analysis.

(i) The plan shall provide that any
application for a permit under
regulations approved pursuant to this
section shall contain an analysis of
ambient air quality in the area that the
major stationarysource or major
modification would affect for each of the
following pollutants:

(a) For the source, each pollutant that
it would have the potential to emit in a
significant amount;

(b) For the modification, each
pollutant for which it would result in a
significant net emissions increase.

(ii) The plan shall provide that, with
respect to any such pollutant for which
no National Ambient Air Quality

Standard exists, the analysis shall
contain such air quality monitoring data
as the reviewing authority determines Is
necessary to assess ambient air quality
for that pollutant in any area that the
emissions of that pollutant would affect.

(iii) The plan shall provide that with '
respect to any such pollutant (other than
nonmethane hydrocarbons) for which
such a standard does exist, the analysis
shall contain continuous air quality
monitoring data gathered for purposes of
determining whether emissions of that
pollutant would cause or contribute to a
violation of the standard or any
niaxiumum allowable increase.

(iv) The plan shall provide that, in
general, the continuous air monitoring
data that is required shall have been
gathered over a period of one year and
shall represent the year preceding
receipt of the application, except that, if
the reviewing authority determines that
a complete and adequate analysis can
be accomplished with monitoring data
gathered over a period shorter thah one
year (but not to be less than four
months), the data that is required shall
have been gathered over at least that
shorter period.

{v) The plan may provide that the
owner or operator of a proposed major
stationary source or major modification
of volatile organic compounds who
satisfies all conditions of 40 CFR Part 51
Appendix S, section IV may provide
postapproval monitoring data for ozone
in lieu of providing preconstruction data
as required under paragraph (m)(1).

(2) Post-construction monitoring. The
plan shall provide that the owner or
operator of a major stationary source or
major modification shall, after
construction of the stationary source or
modification, conduct such ambient
nionitoring as the reviewing authority
determines is necessary to determine
the effect emissions from the stationary
source or modification may have, or are
having, on air quality in any area.

(3) Operation of monitoring stations.
The plan shall provide that the owner or
operator of a major stationary source or
major modification shall meet the
requirements of Appendix D to Part S8 of
this chapter during the operition of
monitoring stations for purposes of
satisfying paragraph tnf) of this section,

(n) Source Information.
* * * * *#

(o) Additional Impact Analyses.

(p) Sources Impacting Federal Class I
Areas-AdditionalRequirements.

(q) Public Participation.
S * *# * •
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(r) Source Obligation. (1) The plan
shall include enforceable procedures to
provide that approval to construct shall
not relieve any owner or operator of the
responsibility to comply fully with
applicable provisions of the plan and
any other requirements under local,
state or federal law.

(2) The plan shall provide that at such
time that a particular source or
modification becomes a major
stationary source or major modification
solely by virtue of a relaxation in any
enforceable limitation which was
established after August 7,1980, on the
capacity of the source or modification
otherwise to emit a pollutant, such as a
restriction on hours of operation, then
the requirements of paragraphs (j)
through (s) of this section shall apply to
the source or modification as though
construction had not yet commenced on
the source or modification.

(s) Innovative Control Technology. (1)
The plan may provide that an owner or
operator of a proposed major stationary
source or major modification may
request the reviewing authority to
approve -a system of innovative control

- technology.
(2) The plan may provide that the

reviewing authority may. with the
consent of the governor(s) of other
affected state(s), aetermine that the
source or modification may employ a
system of innovative control technology,
if-.

(i) The proposed control system would
not cause or contribute to an
unreasonable risk to public health,
welfare, or safety in its operation or
function;

(ii) The owner or operator agrees to
achieve a level of continuous emissions
reduction equivalent to'that which
would have been required under -
paragraph {)(2) by a date specified by
the reviewing authority. Such date shall
not be later than 4 years from the time
of startup or 7 years from permit
issuance;

(iiI) The source or modification would
meet the requirements equivalent to
those in-paragraphs (j) and (k] based on
the emissions rate that the stationary
source employing the system of
innovative control technology would be
required to meet on the date specified
by the reviewing authority;

(iv) The source or modification would
not before the date specified by the
reviewing authority:

(a) Cause or contribute to any
violation of an applicable national
ambient air quality standard; or

(b) Impact any Class I area; or
(c) Impact any area where an

applicable increment is known to be
violated; -

(v) All other applicable requirements
including those for public participation
have been met.

(3) The plan shall provide that the
reviewing authority shall withdraw any
approval to employ a system of
innovative control technology made
under this section, if:

(i) The proposed system fails by the
specified date to achieve the required
continuous emissions reduction rate; or

(ii) The proposed system fails before
the specified date so as to contribute to
an unreasonable risk to public health,
welfare, or safety, or

(iii) The reviewing authority decides
at any time that the proposed system is
unlikely to achieve the required level of
control or to protect the public health.
welfare, or safety.

(4) The plan may proilde that if a
source or modification fails to meet the
required level of continuous emissions
reduction within the specified time
period, or if the approval Is withdrawn
in accordance with paragraph (s)(3), the
reviewing authority may allow the
source or modification up to an
additional 3 years to meet the
requirement for the application of best
available control technology through use
of a demonstrated system of control.

New Source Review For PSD Purposes
2. (a) Section 52.21 of Title 40 of the

Code of Federal Regulations is amended
by deleting paragraph (k) and
redesignating paragraphs 0) through (v)
as (k) through (u) and then by revising
paragraphs (b), (), (i), (j). (k) and (g) and
adding new paragraphs (r)(4), (v) and
(w) as follows:

§ 52.21. Prevention of significant
deteroratUon of air quality.

(b) Definitions. For the purposes of
this section:

(1)(i) "Major stationary source"
means:

(a) Any of the following stationary
sources of air pollutants which emits, or
has the potential to emit, 100 tons per
year or more of any pollutant subject to
regulation under the Act: Fossil fuel-
fired steam electric plants of more than
250 million British thermal units per hour
heat input, coal cleaning plants (with
thermal dryers), kraft pulp mills,
portland cement plants, primary zinc
smelters, iron and steel mill plants,
primary aluminum ore reduction plants,
primary copper smelters, municipal
incinerators capable of charging more
than 250 tons of refuse per day,
hydrofluoric, sulfuric, and nitric acid
plants, petroleum refineries, lime plants,
phosphate rock processing plants, coke
oven batteries, sulfur recovery plants,

carbon black plants (furnace process),
primary lead smelters, fuel conversion
plants: sintering plants. secondary metal
production plants, chemical process
plants, fossil fuel boilers (or
combinations thereofl) totaling more
than 250 million British thermal units per
hour heat input petroleum storage and
transfer units with a total storage
capacity exceeding 300,000 barrels,
taconite ore processing plants, glass
fiber processing plants, and charcoal
production plants;

(b) Notwithstanding the stationary
source size specified in paragraph
(b)(1)(i) of this section, any stationary
source which emits, or has the potential
to emit. 250 tons per year or more of any
air pollutant subject to regulation under
the Act; or

(c) Any physical change that would
occur at a stationary source not
otherwise qualifying under paragraph
(b)(1) as a major stationary source, if the
changes would constitute a major
stationary source by itself.

(Ii) A major stationary source that is
major for volatile organic compounds
shall be considered major for ozone.

(2)(i) "Major modification" means any
physical change in or change in the
method of operation of a major
stationary-source that would.result in a
significant net emissions increase of any
pollutant subject to regulation under the
Act.

(ii) Any net emissions increase that is
significant for volatile organic
compounds shall be considered
significant for ozone.

(iii) A physical change or change in
the method of operation shall not
include:

(a) Routine maintenance, repair and
replacement:

(b) Use of an alternative fuel or raw
material by reason of an order under
sections 2 (a) and (b) of the Energy
Supply and Environmental Coordination
Act of 1974 (or any superseding
legislation) or by reason of a natural gas
curtailment plant pursuant to the
Federal Power Act;

(c) Use of an alternative fuel by
reason of an order or rule under section
125 of the Act;

(d) Use of an alternative fuel at a
steam generating unit to the extent that
the fuel is generated from municipal
solid waste;

(e) Use of an alternative fuel or raw
material by a stationary source which:

(1) The source was capable of
accommodating before January 6,1975,
unless such change would be prohibited
under any federally enforceable permit
condition which was established after
January 6,1975 pursuant to 40 CFR 52.21
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or under regulations approved pursuant
to 40 CFR 51.18 or 40 CFR 51.24; or

(2) The source is approved to use
under any permit issued under 40 CFR
52.21 or under regulatiqns approved
pursuant to 40 CFR 51.24;

(f) An increase in the hours of
operation or in the production rate,
unless such change would be prohibited
under any federally enforceable permit
condition which was established after
January 6, 1975, pursuant to 40 CFR 52.21
or under regulations approved pursuant
to 40 CFR 51.18 or 40 CFR 51.24.

(g) Any change in ownership at a
stationary source.

(3)(i) "Net emissions increase" means
the amount by which the'sum of the
following exceeds zero:

(a) Any increase in actual emissions
from a particular physical change or
change in method of operation at a
stationary source; and

(b) Any other increases and decreases
in actual emissions at the source that
are contemporaneous with the particular
change and are otherwise creditable.

(ii) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change only
if it occurs between:

(a) The date five years before
construction on the particular'change
commences; and

(b) The date that the increase from the
particular change occurs.

(iii) An increase or decrease in actual
emissions is creditable only if the
Administrator has not relied on it in
issuing a permit for the source under this
section, which permit is in effect when
the increase in actual emissions from
the particular change occurs.

(iv) An increase or decrease in actual
emissions of sulfur dioxide or
particulate matter which occurs before
the applicable baseline date is
creditable only if it is required to be
considered in calculating the amount of
maximum allowable increases
remaining available.

(v) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(vi) A decrease in actual emissions is
creditable only to the extent that:

(a) The old level of actual emissions
or the old'level of allowable emissions,'
whichever is lower, exceeds the new
level of actual emissions;
• (b) It is federally enforceable at and
after the time that actual construction
on the particular change begins; and

(c) It has approximately the same
qualitative significance for public health
and welfare as that attributed to the
increase from the particular change.

(viii) An increase that results from a
physical change at a source occurs when
the emissions unit on'which
construction occurred becomes
operational and begins to emit a
particular pollutant. Any replacement
unit that requires shakedown becomes
operational only after a reasonable
shakedown period, not to exceed 180
days.

(4) "Potential to emit" means the
maximum capacity of a stationary
source to emit a pollutant under its
physical and operational design. Any
physical or operational limitation on the
capacity of the source to emit a
pollutant, including air pollution control
equipment and restrictions on hours of
operation or on the type or amount of
material combusted, stored, or
processed, shall be treated as part of its
design if the limitation or the effect it
would have on emissions is federally
enforceable. Secondary emissions do
not count in determining the potential to
emit of a stationary source.

(5) "Stationary source" means any
building, structure, facility, or
installation which emits or may emit
any air pollutant subject to regulation
under the Act.

(6) "Building, structure, facility, or
installation" means all of the pollutant-
emitting activities which belong to the
same industrial grouping, are located on
one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under
common control). Pollutant-emitting
activities shall be considered as part of
the same industrial grouping if they
belong to the same "Major Group" (i.e.,
which have the same first two digit
code) as described in the Standard
Industrial Classification Manual, 1972,
as amended by the 1977 Supplement (U.
S. Government Printing Office stock
numbers 4101-0066 and 003-005-00176-
0, respectively).

(7) "Emissions unit" means any part of
a stationary source which emits or
would have the potential to emit any
pollutant subject to regulation under the
Act.

(8) "Construction" means any physical
change or change in the method of
operation (including fabrication,
erection, installation, demolition, or
modification of an emissions unit) which
would result in a change in actual

" emissions.
(9) "Commence" as applied to

construction of a major stationary
source or major modification means that
the owner or operator has all necessary
preconstruction approvals or permits.
and either has:

(i) Begun, or caused to begin, a
continuoug program of actual on-site

construction of the source, to be
completed within a reasonable time or

(ii) Entered into binding agreements or
contractual obligations, which cannot be
cancelled or modified without
substantial loss to the owner or
operator, to undertake a program of
actual construction of the source to be
completed within a reasonable time.

(10)"Necessary preconstruction
approvals or permits" means those
permits or approvals required under
federal air quality control laws and
regulations and those air quality control
laws and regulations which are part of
the applicable State Implementation
Plan.

(11) "Begin actual contruction" means,
in general, initiation of physical on-site
construction activities on an emissions
unit which are of a permanent nature.
Such activities include, but are not
limited to, installation of building
supports and foundations, laying
underground pipework and construction
of permanent storage structures. With
respect to a change in method of
operations, this term refers to those on-
site activites other than preparatory
activities which mark the initiation of
the change.

(12) "Best available control
technology" means an emissions
limitation (including a ;isible emission'
standard) based on the maximum dogree
of reduction for each pollutant subject to
regulation under Act which would be
emitted from any proposed major
stationary source or major modification
which the Administrator, on a case-by-
case basis, taking into account energy,
environmental, and economic impacts
and other costs, determines is
achievable for such source or
modification through application of
production processes or available
methods, systems, and techniques,
including fuel cleaning or treatment or
innovative fuel combustion techniques
for control of such pollutant. In no event
shall application of best available
control technology result in emissions of
any pollutant which would exceed the
emissions allowed by any applidablo
standard under 40 CFR Parts and 60 and
61. If the Administrator determines that
technological or economic limitations on
the application of measurement
methodology to a particular emissions
unit would make the impostion of an
emissions standard infeasible, a design,
equipment, work practice, operational
standard, or combination thereof, may
be prescribed instead to satisfy the
requirement for the application of best
available control technology. Such
standard shall, to the degree possible,
set forth the emissions reduction
achievable by implementation of such
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design, equipment, work practice or
operation, and shall provide for
compliance by means which achieve
equivalent results.

(13)(i) "Baseline concentration" means
that ambient concentration level which
exists in the baseline area at the time of
the applicable baseline date. A baseline
concentration is determined for each-
pollutant for which a baseline date is
established and shall include:
(a) The actual emissions

representative of sources in existence on
the applicable baseline date, except as
provided in paragraph (b)(13](ii];
(b) The allowable emissions of major

stationary sources which commenced
construction before January 6,1975, but
were not in operation by the applicable
baseline date.

(ii) The following will not be included
in the baseline concentration and will
affect the applicable maximum
allowable increase(s):
(a) Actual emissions from any major

stationary source on which construction
commenced after January 6.1975; and

(b) Actual emissions increases and
decreases at any stationary source
occurring after the baseline date.

(14)(i) "Baseline date" means the
earliest date after August 7.1977, on
which the first complete application
under 40 CFR 52.21 is submitted by a
major stationary source or major
modification subject to the requirements
of 40 CFR 52.21.

(ii) The baseline date is established
for each pollutant for which increments
or other equivalent measures have been
established if:
(a) The area in which the proposed

source or modification would construct
is designated as attainment or
unclassifiable under section 107(d)(i) (D)
or (E) of the Act for the pollutant on the
date of its complete application under 40
CFR 52.21; and

(b) In the case of a major stationary
source, the pollutant would be emitted
in significant amounts, or. in the case of
a major modification, there would be a
significant net emissions increase of the
pollutant.

(15)(i) "Baseline area" means any
intrastate area (and every part.thereof)
designated as attainment or
unclassifiable under section 107(d)(1)
(D) or (E) of the Act in which the major
source or major modification
establishing the baseline date would
construct or would have an air quality
impact equal to or greater than 1 pg/m3
(annual average) of the pollutant for
which the baseline date is established.

(ii) Area redesignations under section
107(d)(1) (D) or (E) of the Act cannot
intersect or be smaller than the area of

impact of any mjaor stationary source or
major modification which:

(a) Establishes a baseline date; or
(b) Is subject to 40 CFR 52.21 and

would be constructed in the same state
as the state proposing the redesignation.

(16) "Allowable emissions" means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the source
is subject to federally enforceable limits
which restrict the operating rate, or
hours of operation, or both) and the
most stringent of the following:

(i) The applicable standards as set
forth in 40 CFR Parts 60 and 61;

(ii) The applicable State
Implemenation Plan emissions
limitation, including those with a future
compliance date; or

(ii) The emissions rate specified as a
federally enforceable permit condition,
including those with a future compliance
date.

(17) "Federally enforceable" means all
limitations and conditions which are
enforceable by the Administrator.
including those requirements developed
pursuant to 40 CFR Parts 60 and 61,
requirements within any applicable
State Implementation Plan, and any
permit requirements established
pursuant to 40 CFR 52.21 or under
regulations approved pursuant to 40 CFR
51.18 and 40 CFR 51.24.

(18) "Secondary emissions" means
emissions which would occur as a result
of the construction or operation of a
major stationary source or major
modification, but do not come from the
major stationary source or major
modification itself. For the purpose of
this section, secondary emissions must
be specific, well defined, quantifiable,
and impact the same general area as the
stationary source or modification which
causes the secondary emissions.
Secondary emissions may include, but
are not limited to:

(i) Emissions from ships or trains
coming to or from the new or modified
stationary source; and

(ii) Emissions from any offsite support
facility which would not otherwise be
constructed or increase its emissions as
a result of the construction or operation
of the major stationary source or major
modification.

(19) "Innovative control technology"
means any system of air pollution
control that has not been adequately
demonstrated in practice, but would
have a substantial likelihood of
achieving greater continuous emissions
reduction than any control system in
current practice or of achieving at least
comparable reductions at lower cost in
terms of energy, economics, or nonair
quality environmental impacts.

(20) 'Fugitive emissions" means those
emissions which could not reasonably
pass through a stack, chimney, vent. or
other functionally equivalent opening.

(21(i) "Actual emissions" means the
actual rate of emissions of a pollutant
from an emissions unit, as determined in
accordance with subparagraphs (ii}-(iv)
below.

(ii) In general, actual emissions as of a
particular date shall equal the average
rate, in tons per year, at which the unit
actually emitted the pollutant during a
two-year period which precedies the
particular date and which is
representative of normal source
operation. The Administrator shall
allow the use of a different time period
upon a determination that it is more
representative of normal source
operation. Actual emissions shall be
calculated using the unit's actual
operating hours, production rates, and
types of materials processed, stored, or
combusted during the selected time
period.

(ii) The Administrator may presume
that source-specific allowable emissions
for the unit are equivalent to the actual
emissions of the unit.

(iv) For any emissions unit which has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit on
that date.

(22) "Complete" means, in reference
to an application for a permit, that the
application contains all of the
information necessary for processing the
application.

(23)(i) "Significant" means, in
reference to a net emissions increase or
the potential of a source to emit any of
the followingpollutants, a rate of
emissions that would equal or exceed $

any of the following rates:
Pollutant and EmIssions Rate
Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide. 40 tpy
Particulate matter. 25 tpy
Ozone: 40 tpy ofvolatile organic compounds
Lead 0.5 tpy
Asbestos: 0.007 tpy
Beryllium: 0.0004 tpy
Mercury. 0.1 tpy
Vinyl chloride i tpy
Fluorides: 3 tpy
Sulfuric acid mist: 7 tpy
Hydrogen sulfide (H2S]: 10 tpy
Total reduced sulfur (including HzS]:1O tpy
Reduced sulfr compounds (including HS):

1otpy
(ii) "Significant" means, in reference

to a net emissions increase or the
potential of a source to emit a pollutant
subject to regulation under the Act that
paragraph (b)(23)(i) does not list, any
emissions rate.
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(iii) Notwithstanding paragraph
(b)(23](i), "significant" means any
emissions rate or any net emissions
increase associated with a major
stationary source or major modification,
which would construct within 10
kilometers of a Class I area, and have an
impact on such area equal to or greater
than 1 ILg/m s, (24-hour average).

(24) "Federal Land Manager" means,
with respect to any lands in the United
States, the Secretary of the department
with authority over such lands.

(25) "High terrain" means any area
having an elevation 900 feet or more
above the base of the stack of a source.

(26) "Low terrain" means any area
other than high terrain.

(27) "Indian Reservation" means any
federally recognized reservation
established by Treaty, Agreement,
Executive Order, or Act of Congress.

(28) "Indian Governing Body" means
the governing body of any tribe, band, or
group of Indians subject to the
jurisdiction of the United States and
recognized by the United States as
possessing power of selfgovernment.
* * *r -* *

(0 Exclusions from increment
consumption. (1) Upon written request
of the governor, made after notice and
opportunity for at least one public
hearing to be held in accordance with
procedures established in 40 CFR 51.4,
the Administrator shall exclude the
following concentrations in determining
compliance with a maximum allowable
increase:

(i) Concentrations attributable to the
increase in emissions from stationary
sources which have converted from the
use of petroleum products, natural gas,
oP both by reasodt of an order in effect
under sections 2(a) and (b) of the Energy
Supply and Environmental Coordination
Act of 1974 (or any superseding
legislation) over the emissions from such
sources before the effective date of such
an order;

(ii) Concentrations attributable to the
increase in emissions from sources
which have converted from using
natural gas by reason of a natural gas
curtailment plan in effect pursuant to
the Federal Power Act over the
emissions from such sources before the
effective date of such plan;

(iii) Concentrations of particulate
matter attributable to the increase in
emissions from construction or other
temporary emission-related activities of
new or modified sources;

(iv) The increase in concentrations
attributable to new sources outside the
United States over the concentrations
attributable to existing sources which

are included in the baseline
concentration; and

(v) Concentrations attributable to the
temporary increase in emissions of
sulfur dioxide or particulate matter from
stationary sources which are affected by
plan revisions approved by the
Administrator as meeting the criteria
specified in paragraph (fl(4).

(2) No exclusion of such
concentrations shall apply more than
five years after the effective date of the
ordei to which paragraph (f)(1)(i) refers
or the plan to which paragraph (fl(1)(ii)
refers, whichever is applicable. If both
such order and plan are applicable, no
such exclusion shall apply more than
five years after the later of such
effective dates.

(3) No exclusion under paragraph (f)
of this section shall occur later than 9
months after August 7,1980, unless a
State Implementation Plan revision
meeting the requirements of 40 CFR
51.24 has been submitted to the
Administrator.

(4) For purposes of excluding
concentrations pursuant to paragraph
(f)(1)(v), the proposed plan revision
shall:

(i) Specify the time over which the
temporary emissions increase of sulfur
dioxide or particulate matter would
occur. Such time is not to exceed two
years in duration unless a longer time is
approved by the Administrator,

(ii) Specify that the time period for
excluding certain contributions in
accordance with paragraph (fJ(4)(i) is
not renewable;

(iii) Allow-no emissions increase from
a stationary source which would:

(a) Impact a Class I area or an area
where an applicable increment is known
to be violated; or
I (b) Cause or contribute to the

violation of a national ambient air
quality standard;

(iv] Require limitations to be in effect
at the end of the time period specified in
accordance with paragraph (fj(4](i)
which would ensure that the emissions
levels from stationary sources affected
by the plan revision would not exceed
those levels occurring from such sources
before the plan revision was approved.

(i) Review of Major Stationary
Sources and Major Modifications-
Source Applicability and Exemptions.
(1) No stationary source or modification
to which the requirements of paragraphs
(j) through (r) of this section apply shall
begin actual construction without a
permit which states that the stationary
source or modification would meet those
requirements. The Administrator has
authority to issue any such permit._o

(2) The requirements of paragraphs (j)
through (r) of this sectibn shall apply to
any major stationary source and any
major modification with respect to each
pollutant subject to regulation under tho
Act that it would emit, except as this
section otherwise provides.

(3) The requirements of paragraphs (j)
through (r) of this section apply only to
any major stationary source or major
modification that would be constructed
in an area designated as attainment or
unclassifiable under section 107(d)(1]D)
or (E) of the Act.

(4) The requirements of paragraphs (j)
through (r) of this section shall not apply
to a particular major stationary source
or major modification, if;

(i) Construction commenced on the
source or modification before August 7,
1977. The regulations at 40 CFR 52.21 as
in effect before August 7, 1977, shall
govern the review and permitting of any
such source or modification; or

(ii) The source or modification was
subject to the review requirements of 40
CFR 52.21(d)(i) as in effect before March
1, 1978, and the owner or operator:

(a) Obtained under 40 CFR 52.21 a
final approval effective before March 1,
1978;

(b) Commenced construction before
March 19,1979; and

(c) Did not discontinue construction
for a period of 18 months or more and
completed construction within a
reasonable time; or

(iii) The source or modification was
subject to 40 CFR 52.21 as in effect
before March 1, 1978, and the review of
an application for approval for the
stationary source or modification under
40 CFR 52.21 would have been
completed by March 1, 1978, but for an
extension of the public comment period
pursuant to a request for such an
extension. In such a case, the
application shall continue to be
processed, and granted or denied, under
40 CFR 52.21 as in effect prior to March
1, 1978; or

(iv) The source or modification was
not subject to 40 CFR 52.21 as in effect
before March 1,1978, and the owner or
operator:

(a) Obtained all final federal, state
and local preconstruction approvals or
permits necessary under the applicable
State Implementation Plan before March
1,1978;

(b) Commenced construction before
March 19, 1979; and

(c) Did not discontinue construction
for a period of 18 months or more and
completed construction within a
reasonable time or

(v] The source or modification was
not subject to 40 CFR 52.21 as In effect
on June 19, 1978 or under the partial stay
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of regulations published on February 5,
1980 (45 FR 7800), and the owner or
operator:

(a) Obtained all final federal, state
and local preconstruction approvals or
permits necessary under the applicable
State Implementation Plan before
August 7,1980;

(b) Commenced construction within 18
months from August 7,1980, or any
earlier time required under the
applicable State Implementation Plan;
and

(c) Did not discontinuue construction
for a period of 18 months or more and
completed construction within a
reasonable time; or

[vi) The source or modification would
be a nonprofit health or nonprofit
educational institution, or-a major
modification would occur at such an
institution, and the governor of the state
in which the source or modification
would be located requests that it be
exempt from those requirements; or

(vii) The source or modification would
be a major stationary source or major
modification only if fugitive emissions,
to the extent quantifiable, are
considered in calculating the potential to
emit of the stationary source or
modification and the source does not
belong to any of the following
categories:

(a) Coal cleaning plants (with thermal
dryers];

(b) Kraft pulp mills;
(a) Portland cement plants;
[d) Primary zinc smelters;
(e) Iron and steel mills;
[9 Primary aluminum ore reduction

plants;
(g) Primary copper smelters;
(h) Municipal incinerators capable of

charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric acid
plants;

6 Petroleum refineries;
(k) Lime plants;
(1) Phosphate rock processing plants;
im) Coke oven batteries;
(n) Sulfur recovery plants;
[a) Carbon black plants (furnace

process);
[p) Primary lead smelters;
(q) Fuel conversion plants;
(r) Sintering plants;
(s) Secondary metal production

plants;
(t) Chemical process plants;
(u) Fossil-fuel boilers (or combination

thereof) totaling more than 250 million
British thermal units per hour heat input;

(v) Petroleum storage and transfer
units with a total storage capacity
exceeding 300,000 barrels;

(w) Taconite ore processing plants;
(x) Glass fiber processing plants;

(y) Charcoal production plants;
(z) Fossil fuel-fired steam electric

plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source
category which, as of August 7,1980, is
being regulated under section 111 or 112
of the Act; or

(viii) The source is a portable
stationary source which has previously
received a permit under this section. and

(a) The owner or operator proposes to
relocate the source and emissions of the
source at the new location would be
temporary; and

(b) The emissions from the source
would not exceed its allowable
emissions; and

(c) The emissions from the source
would impact no Class I area and no
area where an applicable increment is
known to be violated; and

(d) Reasonable notice is given to the
Administrator prior to the relocation
identifying the proposed new location
and the probable duration of operation
at the new location. Such notice shall be
given to the Administrator not less than
10 days in advance of the proposed
relocation unless a different time
duration is previously approved by the
Administrator.

(5) The requirements of paragraphs (0)
through (r) of this rection shall not apply
to a major stationary source or major
modification with respect to a particular
pollutant if the owner or operator
demonstrates that, as to that pollutant,
the source or modification is located in
an area designated as nonattainment
under section 107 of the Act.

(6) The requirements of paragraphs
(k), (in) and (o) of this section shall not
apply to a major stationary source or
major modification with respect to a
particular pollutant, if the allowable
emissions of that pollutant from the
source, or the net emissions increase of
that pollutant from the modification:

(i) Would impact no Class I area and
no area where an applicable increment
is known to be violated, and

(ii) Would be temporary.
(7) The requirements of paragraphs

(k), (in) and (o) of this section as they
relate to any maximum allowable
increase for a Class I area shall not
apply to a major modification at a
stationary source that was in existence
on March 1, 1978, if the net increase in
allowable emissions of each pollutant
subject to regulation under the Act from
the modification after the application of
best available control technology would
be less than 50 tons per year.

(8) The Administrator may exempt a
stationary source or modification from
the requirements of paragraph (in) with

respect to monitoring for a particular
pollutant ifi

(i) The emissions increase of the
pollutant from the new source or the net
emissions increase of the pollutant from
the modification would cause, in any
area, air quality impacts less than the
following amounts:

Carbon monoxide-575 pg/m , 8-hour
average;

Nitrogen dioxide-14 yg/m'. annual
average;

Total suspended particulate-10 pg
M3, 24-hour average;

Sulfur dioxide-13 pg/m 3, 24-hour
average;

Ozone; 2

Lead-0.1 pg/n, 24-hour average;
Mercury-025 pg 1 3, 24-hour

average;
Beryllium-0.0005 pg/m3, 24-hour

average;
Fluorides-0.25 g/m 3, 24-hour

average;
Vinyl chloride-15 pg/m, 24-hour

average;
Total reduced sulfur-10 pg/ms, 1-

hour average;
Hydrogen sulfde-0-.04 pg/ni 3, 1-hour

average;
Reduced sulfur compounds-10 pg/

m3, 1-hour average; or
Cii) The concentrations of the pollutant

in the area that the source or
modification would affect are less than
the concentrations listed in paragraph
(i)(8)(i), or the pollutant is not listed in
paragraph (i)(8)[i).

(9) The requirements for best
available control technology in
paragraph (j) of this section and the
requirements for air quality analyses in
paragraph (m)(1) shall not apply to a
particular stationary source or
modification that was subject to 40 CFR
52.21 as in effect on June 19, 1978, if the
owner or operator of the source or
modification submitted an application
for a permit under those regulations
before August7, 1980, and the
Administrator subsequently determines
that the application as submitted before
that date was complete. Instead, the
requirements at 40 CFR 52.21" and (n)
as in effect on June 19,1978 apply to any
such source or modification.

(10)(i) The requirements for air quality
monitoring in paragraphs (m][1)(ii]-(iv)
of this section shall not apply to a
particular source or modification that
was subject to 40 CFR 52.21 as in effect
on June 19,1978, if the owner or operator
of the source or modification submits an

2No d. mLu?1 7s air qznity le.ve L .- pnAid for
oz,_e. However any net Increase ofi0o t ns per
year or more of vc!atile organic comptoads subject
to PSD would be required to perform an ambient
Impact anrly-ls Including the Sathe'ing ofambint
air quality data.
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application for a permit under this
section on or before June 8, 1981, and the
Administrator subsequently determines
that the application as submitted before
that date was complete with respect to
the requirements of this section other
than those in paragraphs (m)(1)[ii)-(iv]
and with respect to the requirements for
such analyses at 40 CFR 52.21(m)f2) as
in effect on June 19, 1978. Instead, the
latter requirements shall apply to any
such source or modification.

(ii) The requirements for air quality,
monitoring in paragraphs (m)[1)[ii)-iv)
of this section shall not apply to a
particular source or modification that
was not subject to 40 CFR 52.21 as in
effect on June 19, 1978, if the owner or
operator of the source or modification
submits an application for a permit
under this section on or before June 8,
1981, and the Administrator
subsequently determines that the
application as submitted before that
date was complete, except with respect
to the requirements in paragraphs
(m[1](i}-iv}.

() Control Technology Review, (1)'A
major stationary source or major
modification shall meet each applicable
emissions limitation underthe State
Implementation Plan and each
applicable emissions standard and
standard of performance under 40 CFR
Parts 60 and 61.

(2) A new major stationary source
shall apply best available control
technology for each pollutant subject to
regulation under the Act that it would
have the potential to emit in significant
amounts.

(3) A major modification shall apply
best available control technology for
each pollutant subject to regulation
under the Act for which it would result
in a significant net emissions increase at
the source. This requirement applies to
each proposed emissions unit at which a
net emissions increase in the pollutant
would occur as a result of a physical
change or change in the method of
operation in the unit.

(4) For phased construction projects,
the determination of best available
control technology shall be reviewed
and modified as appropriate at the latest
reasonable time which occurs no later
than 18 months prior to commencement
of construction of each independent
phase of the project. At such time, the
owner or operator of the applicable
stationarysource may be required to
demonstrate the adequacy ofany
previous detprmination of best available
control technology for the source. "

(k) Source Impact Analysis. The
owner or operator of the proposed
source or modification shall
demonstrate that allowable emission

increases from the proposed source or
modification, in conjunction with all
other applicable emissions increases or
reductions (including secondary
emissions), would not cause or
contribute to air pollution in violation of:

(1) Any-national ambient air quality
standard in any air quality control
region; or

(2) Any applicable maximum
allowable increase over the baseline
concentration in any area.

(1) Air Quality Models.

(m) Air QualityAnalysis. (1)
Preapplication analysis.

(i) Any application for a permit under
this section shall contain an analysis of
ambient air quality in the area that the
major stationary source or major
modification would affect for each of the
following pollutants:

(a) For the source, each pollutant that
it would have the potential to omit in a
significant amount;

(b) For the modification, each
pollutant for which it would result in a
significant net emissions increase.

(ii) With respect to any such pollutant'
for which no National Ambient Air
Quality Standard exists, the analysis
shall contain such air quality monitoring
data as the Administrator determines is
necessary to assess ambient air quality
for that pollutant in any area that the
emissions of that pollutant would affect.

(iii) With respect to any such pollutant
(other than nonmethane hydrocarbons)
for which such a standard does exist,
the analysis shall contain continuous air
quality monitoring data gathered for
purposes of determining whether
emissions of that pollutant would cause
or contribute to a violation of the
standard or any maximum allowable
increase.

(iv) In general, the continuous air
quality monitoring dafa: that is required
shall have been gathered over a period
of at least one year and shall represent
at least the year preceding receipt of the
application, except that, if the
Administrator. determines that a
complete and adequate analysis can be
accomplished with monitoring data
gathered over a period shorter than one
year (but not to be less than four
months), the data that is required shall
have been gathered over at least that
shorter period.

(v) For any application which
becomes complete, except as to the
requirements of paragraph (m)(1) (iii)
and (iv), between June 8, 1981, and
February 9, 1982, the data that
paragraph (m)(1)(iii) requires shallhave
been gathered over at least the period
from February 9,1981, to the date the

application becomes otherwise
complete, except that:

(a) If the source or modification would
have been major for that pollutant under
40 CFR 52.21 as in effect on June 10,
1978, any monitoring data shall have
been gathered over at least the period
required by those regulations.

(b) If the Administrator determines
that a complete and adequate analysis
can be accomplished with monitoring
data over a shorter period (not to be less
than four months), the data that
paragraph (m)(1)(iii) requires shall have
beeri gathered over at least that shorter
period.

(c) If the monitoring data would relate
exclusively to ozone and would not
have been required under 40 CFR 52.21
as in effect on June 19, 1978, the
Administrator may waive the otherwise
applicable requirements of this *
paragraph (v) to the extent that the
applicant shows that the monitoring
data would be unrepresentative of air
quality over a full year.

(vi) The owner or operator of a
proposed stationary source or
modification of violatile organic
compounds who satisfies all conditions
of 40 CFR Part 51 Appendix S, section IV
may provide post-approval monitoring
data for ozone in lieu of providing
preconstruction data as requried under
paragraph (m)(1).

(2) Post-construction monitoring. The
owner or operator of a major stationary
source or major modification shall, after
construction of the stationary source or
modification, conduct such ambient
monitoring as the Administrator
determines is necessary to dqtermine
the effect emissions from the stationary
source or modification may have, or are
having, on air quality in any area.

(3) Operations of monitoring stations.
The owner or operator of a major
stationary source or major modification
shall meet the requirements of Appendix
B to Part 58 of this chapter during the
operation of monitoring tations for
purposes of satisfying paragraph (m) of
this section.

(n) Source Information.

(o) A dditional Impact Analyses.

(p) Sources Impacting Federal Class I
Areas-Additional Requirements.

(q) Public Pdrticipation. The
Administrator shall follow the
applicable procedures of 40 CFR Part
124 in processing applications under this
section. The Administrator shall follow
the procedures at 40 CFR 52.21(r) as In
effect on June 19, 1979, to the extent that
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the procedures of 40 CFR Part 124 do not
apply.

(r) Source Obligation.

(4) At such time that a particular
source or modification becomes a major
stationary source or major modification
solely by virtue of a relaxation in any
enforceable limitation which was
established after August 7.1980, on the
capacity of the source or modification
otherwise to emit a pollutant, such as a
restriction on hours of operation, then
the requirements or paragraphs {j)
through (s) of this section shall apply to
the source or modification as though
construction had not yet commenced on
the source or modification.

" (s) Environmentalimpact Statements.

(t] Disputed Permits or
Redesignations.

(u) Delegation ofAuthority.

(v) Innovative Control Technology. (1)
An owner or operator of a proposed
major stationary source or major
modification may request the
Administrator in writing no later than
the close of the comment period under
40 CFR 124.10 to approve a system of
innovative control technology.

(2) The Administrator shall, with the
consent of the governor(s) of the
affected state(s), determine that the
source or modification may employ a
system of innovative control technology,
if:

(i) The proposed control system would
not cause or contribute to an
unreasonable risk to public health,
welfare, or safety in its operation or
function;

(ii) The owner or operator agrees to
achieve a level of continuous emissions
reduction equivalent to that which
would have been required under
paragraph 0)(2) by a date specified by
the Administrator. Such date shall not
be later than 4 years from the time of
startup or 7 years from permit issuance;

(ill) The source or modification would
meet the requirements of paragraphs (0)
and (k) based on the emissions rate that
the stationary source employing the
system of innovative control technology
would be required to meet on the date
specified by the Administrator,

(iv) The source or modification would
not before the date specified by the
Administrator.

(a) Cause or contribute to a violation
of an applicable national ambient air
quality standard; or

(b) Impact any Class I area; or

Cc) Impact any area where an
applicable increment is known to be
violated; and

(v) All other applicable requirements
including those for public participation
have been met.

(3) The Administrator shall withdraw
any approval to employ a system of
innovative control technology made
under this section, if:

(i) The proposed system fails by the
specified date to achieve the required
continuous emissions reduction rate; or

(ii) The proposed system fails before
the specified date so as to contribute to
an unreasonable risk to public health,
welfare, or safety; or

(iii) The Administrator decides at any
time that the proposed system is
unlikely to achieve the required level of
control or to protect the public health,
welfare, or safety.

(4) If a source or modification fails to
meet the required level of continuous
emission reduction within the specified
time period or the approval is
withdrawn in accordance with
paragraph (v)(3), the Administrator may
allow the source or modification up to
an additional 3 years to meet the
requirement for the application of best
available control technology through use
of a demonstrated system of control.

(w) Permit rescission. (1) Any permit
issued under this section or a prior
version of this section shall remain in
effect, unless and until it expires under
paragraph (s) of this section or is
rescinded.

(2) Any owner or operator of a
stationary source or modification who
holds a permit for the source or
modification which was issued under 40
CFR 52.21 as in effect on June 19,1978,
may request that the Administrator
rescind the permit or a particular portion
of the permit

(3) The Administrator shall grant an
application for rescission if the
application shows that this section
would not apply to the source or
modification.

(4) If the Administrator rescinds a
permit under this paragraph, the public
shall be given adequate notice of the
rescission. Publication of an
announcement of rescission in a
newspaper of general circulation in the
affected region within 60 days of the
rescission shall be considered adequate
notice.

2. (b) In § 52.60 (AL, § 52.96 (AK),
§ 52.144 (AZ), § 52.131 (AR), § 52.270
(CA), § 52.343 (CO), § 52.383 (CT),
§ 52.432 (DE), § 52.499 (DC), § 52.530
(FL), § 52.632 (HI), § 52.683 (I), § 62.738
(IL], § 52.793 (IN), § 52.833 (IA), § 52.884
(KS), § 52.931 (KY), § 52.986 (LA),

§ 52.1118 MD), § 52.1180 (MI, § 52.1234
MN), § 52.1280 (MS), § 52.1339 (MO),
1 52.1382 MT, § 52.1436 (NB), § 52.1485
NV, § 52.1529 NH, § 52.1603 NJ),

5 52.1634 (NM, § 52.1689 (NY), § 52.1778
(NC). § 52.1884 (OH), § 52.1929 (OK],
§ 52.1987 (OR), § 52.2058 (PA), § 52.08
(RI), § 52.2131 (SC), § 52.2178 (SD),
1 52.23O3 (TX), § 52.2346 (UT), § 52.2451
(VA), § 52.2497 [WA), § 52.2528 fWV),
§ 52.2581 (WI), § 52.2676 (GU), § 52.2729
(PR), § 52.2779 (VI), and § 52.2827
(AreS), paragraphs (a) and (b) are
revised to read as follows:

(a) The requirements of sections 160
through 165 of the Clean Air Act are not
met, since the plan does not include
approvable procedures for preventing
the significant deterioration of air
quality.

(b) Regulations for preventing
significant deterioration of air qualty
The provisions of 52.21(b) through (w)
are hereby incorporated and made a
part of the applicable state plan for the
State of

Emission Offset Interpretative Ruling
3. Sections , U. 11 and IV of the

Emission Offset Interpretative Ruling, 40
CFR Part 51 Appendix S, as revised 44
FR 3274 (January 16,1979] and 45 FR
31307 (May 13,1980), are amended as
follows:

A. By adding a new third paragraph to
Section L to read as follows:
L Introduction

The requirement of this Ruling shall not
apply to any major stationary source or major
modification that was not subject to the
Ruling as in effect on January 16,1979, if the
owner or operator.

A. Obtained all final federal. state, anl
local preconstruction approvals or permits
necessary under the applicable State
Implementation Plan before August 7,190;,

B. Commenced construction within 18
months from August 7,1980, or any earlier
time required under the applicable State
Implementation plan. and

C. Did not discontinue construction for a
period of 18 months or more and completed
construction within a reasonable time.

B. By revising Section IH, subsection A,
to read as follows:
IL Initial Screening Analyses and
Determination of Applicable Requirements.

A. Defzitons-For the purposes of this
Ruling:

. "Stationary source" means any building,
structure, facility, or Installation whch emits
or may emit any air pollutant subject to
regulation under the Act.

2. "Building. structure, or facility- means
all of the pollutant-emitting activities which
belong to the same industrial grouping, are
located on one or more contiguous or
adjacent properties, and are under the control
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of the same person (or persons under
common control). Pollutant-emitting activities
shall be considered as part of the same-
industrial grouping if they belong to the same
"Major Group" (i.e., which have the same two
digit code) as described in the Standard
Industrial Classification Manual, 1972, as
amended by the 1977 Supplement (U.S.
Government Printing Office stocknmbers
4101-0066 and 003-005-00176-0, xespectively).

3. "Installation" means an identifiable
piece of process equipment.

4. "Potential to emit" means the maximum
capacity of a stationary source to emit a
pollutant -under its physical and operational
design. Any physical or operational limitation
on the capacity of the source to emit a
pollutant, including air pollution control
equipment and restrictions on hours Df
operation or on the type or amount of
material combusted, stored, or processej,
shall be treated as part of its design only if
the limitation or the effect it would have on-
emissions is federally enforceable. Secondary
emissions do not count in determining the
potential to emit of a stationary source.

5.[i) "Major stationary source" means:
(a) Any stationary source of air pollutants

which emits, or has the potential to emit, 100
tons per year or more of any pollutant subject
to regulation under the Act; or

(b) Any physical change thafwould occur
at a stationary source not qualifying under
paragraph 5.[i}[a) as a major stationary
source, if the change would constitute -a
major stationary source by itself.

(ii) A major stationary source that is major
for volatile organic compounds shall be
considered major for ozone.

6.(i) "Major modification" means any
physical change in or change in the method of
operation of a major stationary source that
would result in a significant net emissions
increase of any pollutant subject to regulation
under the Act.

(ii) Any net emissions increase that is
considered significant for volatile organic
compounds shall be considered significant for
ozone.

(iii) A physical change or change in the
method of operation shall not include:

(a) Routine maintenance, repair, and
replacement;

(b) Use of an alternative fuel or raw
material by reason of an order under sections
2 (a) and (b] of the Energy Supply and
Environmental Coordination Act of 1974 (or
any superseding legislation) or by reason of a
natural gas curtailment plan pursuant to the
Federal Power Act;

(c) Use of an alternative fuel by reasoiiof
an order or rule under section 125 of the Act;

(d) Use of an alternative fuel at a steam
generating unit to the extent that the fuel is
generated from municipal solid waste;

(e) Use of an alternative fuel or raw
material by a stationary source which.

(1) The source was capable of
accommodating before December21, 1976,
unless such change would be prohibited
under any federally enforceable permit
condition which was established after -
December 21, 1976, purusant to40 CFR 52.21
or under regulations approved pursuant to 40
CFR 51.18 or 40 CFR 51.24; or

(2) The source is approved to use under
anypermit issued under this xuling;

M) An increase in the hours of operation or
in the production rate, unless such change is
prohibited underany federally enforceable
permit condition which was established after
December 21,1976 pursuant to 40 CFR 52.21
or under regulations approved pursuant to 40
CFR 51.18 or 40 CFR 51.24;

(g) Any change in ownership at a
stationary source.

7.(i) "Net emissions increase" means the
amount by which the sum of the following
exceeds zero:

(a) Any increase in actual emissions from a
particular physical change or change in the
method of operation at a stationary source;
and

(b) Any other increases and decreases in
actual emissions at the source that are
contemporaneous with the particular change
and are otherwise creditable.

(ii) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change only if it
occurs between:

(a) The date five years before construction
on the particular change commences and

(b] The date that the increase from the
particular change occurs.

(iI) An increase or decrease in actual
emissions is creditable only if the
Administrator has not xelied on it in'issuing a
permit for the source under this Ruling which
permit is in effect when the increase in actual
emissions from the particular change occurs.

(iv) An increase in actual emissions is
creditable only to the extent that the new
level of actual emissions exceeds the old
level.

(v) A decrease in actual emissions is
creditable only to the extent that:

(a) The old level of actual emissions or the
old level of allowable emissions, whichever
is lower, exceeds the new level of actual
emissions;

(b) It is federally enforceable at and after
the time that actual construction on the
particular change begins;

(c) The reviewing authority has not relied
on it in issuing any permit under regulations
approved pursuant to 40 CFR 51.18; and

(c It has approximately the same
qualitative7 significance for public health and
welfare as that attributed to the increase
from the particular change.

(vi) An increase that results from a
physical change at a source occurs -when the
emissions unit on which construction
occurred becomes operational and begins to
emit a particular pollutant. Any replacement
unit that requires shakedown becomes
operational only after a reasonable
shakedown period, not to exceed 180 days.

8. "Emissions unit" means anypart of a
stationary source which emits or would have
the potential to emit any pollutant subject to
regulationunder the Act.

9. "Reconstruction" will be presumed to
have taken place where the fixed capital cost
of the new components exceeds 50 per cent
of the fixed capital cost of a comparable
entirely new stationary source. Any final

' decision as to whether reconstruction has
occurred shalllbe made in accordance with
the provisions of 40 CFR 60.15(f) (1)-(3). A
reconstructed stationary source will be
treated as:anew stationary source for

purposes of this Ruling. in determining lowest
achievable emission rate for a reconstructed
stationary source, the provisions of 40 CFR
60.15(f)(4) shall be taken Into account in
assessing whether a new source performance
standard Is applicable to such stationary
source.

10. "Fixed capital cost" means the capital
needed to provide all the depreciable
components.

11. "Secondary emissions" means
emissions which would occur as a result of
the construction or operation of a major
stationary source or major modification, but
do not come from the major stationary source
or major modification itself. For the purpose
of this Ruling, secondary emissions must be
specific, well defined, quantifiable, and
impact the same general area as the
stationary source or modification which
causes the secondary emissions. Secondary
emissions may include, but are not limited to:
(i) Emissions from ships or trains cominlg to

or from the new or modified stationary
source and

(ii) Emissions from any offsite support
facility which would not otherwise be
constructed or increase Its emissions as a
result of the construction or operation of the
major stationary source or major
modification.

12. "Fugitive emissions" means those
emissions which could not reasonably pass
through a stack, chimney, vent, or other
functionally equivalent opening.

13.(l) "Significant" means, in reference to a
net emissions increase or the potential of a
source to emit any of the following pollutants,
a rate of emissions that would equal or
exceed any of the following rates:

Pollutant and Emissions Rate
Carbon monoxide: 100 tons per year (tpy]
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
Particulate matter. 25 tpy
Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy

14. "Allowable emissions" means the
emissions rate calculated using the maximum
rated capacity of the source (unless the
source is subject to federally enforceable
limits which restrict the operating rate, or
hours of operation, or both) and the most
stringent of the following:
(I) Applicable standards as set forth in 40

CFR Parts 60 and 61;
(ii) Any applicable State Implementatlon

Plan emissions limitation, including those
with a future compliance date; or

(iII) The emissions rate specified as a
federally enforceable permit condition,
including those with a future compliance
date.

15. "Federally enforceable" means all
limitations and conditions which are
enforceable by the Administrator, Including
those requirements developed pursuant to 40
CFR Parts 60 and 61, requirements within any
applicable State Implementation Plan, and
any permit requirements established
pursuant to this Ruling, 40 CFR 52.21, or
under regulations approved pursuant to 40
CFR 51.18 or 51.24.

16.(ii "Actual emissions" means the actual
rate of emissions of a pollutant from an
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emissions unit as determined in accordance
with subparagraphs (ii)-{iv) below.

(ii) In general, actual emissions as of a
particular date shall equal the average rate,
in tons per year, at which the unit actually
emitted the pollutant during a two-year
period which precedes theparticular date
and which is representative of normal source
operation. The reviewing authority shall
allow the use of a different time period upon
a determination that it is more representative
of normal source operation. Actual emissions
shall be calculated using the unit's actual
operating hours, production rates, and types
of materials processed, stored or combusted
during the selected time period.

(il) The reviewing authority may presume
that source-specific allowable emissions for
the unit are equivalent to the actual
emissions of the unit.

(iv) For any emissions unit which has not
begun normal operations on the particular
date, actual emissions shall equal the
potential to emit of the unit on that date.

17. "Construction" means any physical
change or change in the method of operation
(including fabrication, erection installation,
demolition, or modification of an emissions
unit) which would result in a change in actual
emissions.

18. "Commence" as applied to construction
of a major'stationary source or major
modification means that the owner or
operator has all necessary preconstruction
approvals or permits and either has:

(i) Begun, or caused to begin, a continuous
program of actual on-site construction of the
source, to be completed within a reasonable
time; or

(ii) Entered into binding agreements or
contractual obligations, which cannot be
cancelled or modified without substantial
loss to the owner or operator, to undertake a
program of actual construction of the source
to be completed within a reasonable time.

19. "Necessary preconstruction, approvals
or permits" means those permits or approvals
required under federal air quality control
laws and regulations and those air quality
control laws and regulations which are part
of the applicable State Implementation Plan.

20. "'Begin actual construction" means, in
general, initiation ofphysical aon-site
construction activities on an emissions unit
which are of a permanent nature, Such
activities include, but are not limited to.
installation of building supports and
foundations, laying of underground pipework,
and construction of permanent storage
structures. With respect to a change in
method of operating this term refers to those
on-site activities other than preparatory
activities which mark the initiation of the
change.

21. "Lowest achievable emission rate"
means, for any source, the more stringent rate
of emissions based on the following:

(i) The most stringent emissions limitation
which is contained in the implementation
plan of any state for such class or category of
stationary source, unless the owner or
operator of the proposed stationary source
demonstrates that such limitations are not
achievable; or

(ii)The most stringent emissions limitation
which is achieved in practice by such class or

category of stationary source. This limitation.
when applied to a modification, means the
lowest achievable emissions rate for the new
or modified emissions units within the
stationary source. Inno event shall the
application of this term permit a proposed
new or modified stationary source to emit
any pollutant in excess of the amount
allowable under applicable new source
standards of performance.

22. "Resource recovery facility" means any
facility at which solid waste Is processed for
the purpose of extracting, converting to
energy, or otherwise separating and
preparing solid waste for reuse. Energy
conversion facilities must utilize solid waste
to provide more than 50 percent of the beat
input to be considered a resource recovery
facility under this Ruling.

C. By amending Section II, subsection
C by deleting footnote 2 and the second
paragraph. The first paragraph is revised
to read as follows:

C. Re&-iew of specfied sources for air
quality impact.

In addition, the reviewing authority must
determine whether the major stationary
source or major modification would be
constructed in an area designated in 40 CFR
81.300 etseq. as nonattainment fors
pollutant for which the stationary source or
modification is major.

D. By revising Section II, subsection F
to read as follows:

F. Fugitive emissions sources. Section IV.
A. of this Ruling shall not apply to a source or
modification that would be a major
stationary source or major modification only
if fugitive emissions, to the extent
quantifiable, are considered in calculating the
potential to emit of the stationary source or
modification and the source does not belong
to any of the following categorles:

(1) Coal cleaning plants (with thermal
dryers);

(2) Kraft pulp mills;
(3) Portland cement plants;
(4) Primary zinc smelters:
(5) Iron and steel mills;
(0) Primary aluminum ore reduction plants-
(7) Primary copper smelters-
(8) Municipal incinerators capable of

charging more than 250 Ions of refuse per
day,

(9) Hydrofluoric, sulfuric, or nitric acid
plants;

(10) Petroleum refineries;
(11] Lime plants;
(12) Phosphate rock processing plants;
(13) Coke oven batteries;
(14) Sulfur recovery plants;
(15) Carbon black plants (furnace process);
(16) Primary lead smelters;
(17) Fuel conversionplantr,
(18) Sintering plants;
(19) Secondary metal production plants.
(20) Chemical process plants;
(21) Fossil-fuel boilers (or combination

thereof) totaling more than 250 million British
thermal units perhour heat input:

(22) Petroleum storage and transfer units
with a totalstorage capacity exceeding
300,000 barrels;

(23) Taconite ore processing plants;

(24) Glass fiber processing plants;
(25] Charcoal production plants;
(26) Fossil fuel-fired steam electric plants

of more than 250 million British thermal units
per hour heat input;

(27) Any other stationary source category
which, as of August 7,1980, is being regulated
under sectop 111 or112 of the Act.

E. By deleting Footnote 3 of
subsection C of Section III and revising
the third paragraph as follows:

C. Review of s;ecif7led s2=-ces of air
quality iapact.

For ozone, sources of volatile organic
compounds, locating outside a designated
ozone nonattainment area, will be presumed
to have no significant impact on the
designated nonattainment area. If ambient
monitoring indicates that the area of source
location Is in fact nonattainment. then the
source may be permitted under the provisions
of any state plan adopted pursuant to section
110(a](2)(D) of the Act until the area is
designated nonattainment and a State
Implementation Plan revision is approved. If
no state plan pursuant to section 110(a]2 (D)
has been adopted and approved, then this
Ruling shall apply.

F. By adding a new subsection F. to
IV., to read as follows:
IV. Sources ThatWould Locate in a
Designated Nonattainment Area

F. Source ObLigation.
At such time that a particular source or

modification becomes a majorstationary
source or major modification solely by vrtue
of a relaxation in any enforceable limitation
which was established after August 7,1980,
on the capacity of the source or modification
otherwise to emit a pollutant, such as a
restriction on hours of operation. then the
requirements of this Ruling shall apply to the
source or modification as though construction
had not yet commenced on the source or
modification.

State Plans For New Source Revriew For
Nonattainment Purposes.

4. Section 40 CFR 51.18(] is amended
to read as follows

§51.18 Review of new stationary sources
modifications.

(j) State Implementation Plan
provisions satisfying sections 172(b)(6)
and 173 of the Act shall meet the
following conditions:

(1) All such plans shall use the
specific d nitions Deviations from the
following wording will be approved only
if the state specifically demonstrates
that the submitted definition is more
stringent, orat least asstringent, in all
respects as the corresponding definition
below:

(i) "Stationary source" means any
building, structure, facility, or
installation which emits or may emit
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any air pollutant subject to regulation
under the Act.

(ii) "Building, structure, or facility"
means all of the pollutant-emitting
activities which belong to the same
industrial grouping, are located on one
or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under
common control). Pollutant-emitting
activities *shall be considered as part of
the same industrial grouping if they
belong to the same "Major Group" (i.e.,
which have the same two-digit code) as
described-m the Standard Industrial
Classification Manual, 1972, as
amended by the 1977 Supplement (U.S.
Government Printing Office stock .
numbers 4101-0066 and 003-005-00176-
0, respectively).

(iii) "Installation" means an
identifiable piece of process equipment.

(iv) "Potential to emit" means the
maximum capacity of a stationary
source to emit a pollutant under its
physical and operational design. Any
physical or operational limitation on the
capacity of the source to emit a
pollutant, including air pollution control
equipment and restrictions on hours of
operation or on the type or amount of
material combusted, stored, or
processed, shall be treated as part of its
design only if the limitation or the effect
it would have on emissions is federally
enforceable. Secondary emissions do
not count in determining the potential to
emit of a stationary source.

(v)(a) "Major stationary source"
means:

(1) Any stationary source of air
pollutants which emits, or has the'
potential to emit, 100 tons per year or
more of any pollutant subject to
regulation under the Act; or

(2) Any physical change that would
occur at a stationary source not
qualifying under paragraph (v)(a](1) as a
major stationary source, if the change
would constitute a major stationary
source by itself.

(b) A major stationary source that is
major for volatile organic compounds
shall be considered major for ozone.

(vi)(a) "Major modification" means
any physical change in or change in the
method of operation of a major
stationary,source that would result in a
significant net emissions increase of any
pollutant subject to regulation under the
Act.

(b) Any net emissions increase that is
considered significant for volatile
organic compounds shall be considered
significant for ozone.

(c) A physiral change or change in the
method of operation shall not include:

(1) Routine maintenance, repair and
replacement;

(2) Use of an alternative fuel or raw
material byreason of an order under
sections 2(a) and (b) of the Energy
Supply and Environmental Coordination
Act of 1974 (or any superseding
legislation) or by reason of a natural gas
curtailment plan pursuant to the Federal
Power Act;

(3)-Use of an alternative fuel by
- reason of an order or rule under section
125 of the Act;

(4) Use of an alternative fuel at a
steam generating unit to the extent that
the fuel is generated from municipal
solid waste;

(5) Use of an alternative fuel or raw
material by a stationary source which:

(i) The source was capable of
accommodating before December 21,
1976, unless such change would be
prohibited under any fedeially
enforceable permit condition which was
established after December 21, 1976
pursuant to 40 CFR 52.21 or under
regulations approved pursuant to 40 CFR
51.18 or 40 CFR 51.24; or

(ii) The source is approved to use
under any permit issued under
regulations approved pursuant to this
section;

(6) An increase in the hours of
operation or in the production rate,
unless such change is prohibited under
any federally enforceable permit
condition which was established after
December 21,1976 pursuant to 40 CFR
52.21 or regulations approved pursuant
to 40 CFR 51.18 or 40 CFR 51.24.

(7) Any change in ownership at a
stationary source.

(vii)(a) "Net emissions increase"
means the amount by which the sum of
the following exceeds zero:

(1] Any increase in actual emissions
from a particular physical change or
change in the method of operation at a
stationary source; and

(2) Any other increases and decreases
in actual emissions at the source that
are contemporaneous with the particular
change and are otherwise creditable.

b) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change only
if it occurs before the date that the
increase from the particular change
occurs.

(c) An increase or decrease in actual
emissions is creditable only if:

(1) It occurs within a reasonable
period to be 4pecified by the reviewing
authority; and

(2) The-reviewing authority has not
relied on it in issuing a permit for the
source under regulations approved
pursuant to this section which permit is
in effect when the increase in actual
emissions from the particular change
occurs.

(d) An increase In actual emissions Is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(e) A decrease in actual emissions Is
creditable only to the extent that:

(1) The old level of actual emissions
or the old level of allowable emissions,
whichever, is lower, exceeds the new
level of actual emissions;

(2) It is federally enforceable at and
after the time that actual construction
on the particular change begins; and

(3) The reviewing authority has not
relied on it in issuing any permit under
regulations approved pursuant to 40 CFR
51.18 or the state has not relied on It In
demonstrating attainment or reasonable
further progress.

(4) It has approximately the same
qualitative significance for public health
and welfare as that attributed to the
increase from the particular change.

Wf) An increase that results from a
physical change at a source occurs when
the emissions unit on which
construction occurred becomes
operational and begins to emit a
particular pollutant, Any replacement
unit that requires shakedown becomes
operational only after a reasonable
shakedown pefiod, not to exceed 180
days.

(viii) "Emissions unit" means any part
of a stationary source which emits or
would have the potential to emit any
pollutant subject to regulation under the
Act.

(ix) "Reconstruction" will be
presumed to have taken place where the
fixed capital cost of the new
components exceeds 50 percent of the
fixed capital cost of a comparable
entirely new stationary source. Any
final decision as to whether
reconstruction has occurred shall be
made in accordance with the provisions
of 40 CFR 60.15(fo (1)-(3). A
reconstructed stationary source will be
treated as a new stationary source for
purposes of this subsection. In
determining lowest achievable emission
rate for a reconstructed stationary
source, the provisions of 40 CFR
60.15(f0(4) shall be taken into account in
assessing whether a new source
performance standard is applicable to
such stationary source.

(x) "Fixed capital cost" means the
capital needed to provide all the
depreciable components.

(xi) "Secondary emissions" means
emissions which would occur as a result
of the construction or operation of a
major stationary source or major
modification, but do not come from the
major stationary source or major
modification itself. For the purpose of
this section, secondary emissions must
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be specific, well defined, quantifiable,
and impact the same general area as the
stationary source or modification which
causes the secondary emissions.
Secondary emissions may include, but
are not limitedto:

(a) Emissions fromships or trains
coming to-or from the new or modified
stationary source; and

(b] Emissions from any offsite support
facility which would not otherwise be
constructed or increase its emissions as
a result of the construction or operation
of the major stationary source or major
modification.

(xii) "Fugitive emissions" means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(xiii) "Significant" means, in reference
to a net emissions increase or the
potential of a source to emit any of the
followingpollutants, a rate of emissions
that would equal or exceed any of the
following rates:
Pollutant andEnzissions Rate
Carbon monoxide: 100 tons peryear (tpy)
Nitrogen oxides. 40 tpy
Sulfur dioxide: 40 tpy
Particulate matter: 25 tpy
Ozone 40 tpy of volatile organic compounds
Lead. 0.6 tpy

(xiv) "Allowable emissions' means
the emissions rate of a stationary source
calculated using the maximum rated
capacity Df the source [unless the source
is subject to federally enforceable limits
which restrict the operating rate, or
hours of operation, or bn1k) and the
most stringent of the following:

(a) The applicable standards set forth
in 40 CFR Parts 60 or 61;

(b) Any applicable State
Implementation Plan emissions
limitation including those with a future
compliance date; or
(c) The emissions rate specified as a

federally enforceable permit condition,
including those with a future compliance
date.

(xv)(a) "Actual emissions" means the
actual rate of emissions of a pollutant
from an emissions anit as determined in
accordance with subparagraphs (b)-(d)
below.

(b) In general, actual emissions as of a
particular date shaft equal the average
rate, in tons per year, at which the unit
actually emitted the pollutant during a
two-year period which precedes the
particular date and which is
representative of normal source
operation. The reviewing authority shall
allow the use of a different time period
upon a determination that it is more
representative of normal source
operation. Actual emissions shall be
calculated using the unit's actual

operating hours, -production rates, and
types of materials processed, stored, or
combusted during the selectedlime
period.
(c) The reviewing authority may

presume that the source-specific
allowable emissions for the unit are
equivalent to the actual emissions-of the
unit.

(d) For any emissions unit which has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit on
that date.

(xvi) "Lowest achievable emission
rate" means, for any source. the more
stringent rate of emissions based on the
following:

(a) The most stringent emissions'
limitation which is contained in the
implementation plan of any state for
such class or category of stationary
source, unless the owner oroperator of
the proposed stationary source
demonstrates that such limitations are
not achievable; or

(b) The most stringent emissions
limitation which is achieved in practice
by such class or categoryof stationary
source. This limitation, when applied to
a modification, means the lowest
achievable emissions rate for the new or
modified emissions units within the
stationary source. In no event shall the
application of this term permit a
proposed new or modified stationary
source to emit any pollutant in excess of
the amount allowable under an
applicable new source standard of
performance.

(xvii) "Federally enforceable" means
all limitations and conditions which are
enforceable by the Administrator,
including those requirements developed
pursuant to 40 CFR Parts 60 and 81,
requirements within any applicable
State Implementation Plan, and any
permit requirements established
pursuant to 40 CFR 52.1 or under
regulations approved pursuant to tiis
section, 40 CFR 51.11, or 51.24.

(xviii) 'Begi actual -construction"
means in general, initiation of physical
on-site onstruction activities on an
emissions unit which are of a permanent
nature. Such activities include, but are
not limited to,-installation of building
supports and foundations, laying of
underground pipework, and construction
of permanent storage structures. With
respect to a change in method of
operating this term refers to those on-
site activities other than preparatory
activities which mark the initiation of
the change.

(xix) "Commence" as applied to
construction of a major stationary
source or major modification means that
the owner or operator has all necessary

preconstruction approvals or permits
and either has:

(a) Begun, or caused to begin, a
continuous program of actual on-site
construction of the source, to be
completed within a reasonable time; or

(b) Entered into binding agreements or
contractual obligations, which cannot be
cancelled or modified without
substantialloss to the owner or
operator, to undertake a program of
actual construction of the source to be
completed within a reasonable time.

(xx) "Necessry preconstruction
approvals or permits" means those
permits or approvals required under
federal air quality control laws and
regulations and those air quality control
laws and regulations which are part of
the applicable State Implementation
Plan.

(xxi) "Construction" means any
physical change or change in the method
of operation (including fabrication,
erection, installation, demolition, or
modification of an emissions unit) which
would result ina change in actual
emissions.

(2) Each plan shall adopt a
preconstruction review program to
satisfy therequirements of sections
172(b)(6) and 173 of the Act for any area
designated nonattainment for any
national ambient air quality standard
under 40 CFR 61.300 et seq. Such a
program shall apply to any new major
stationary source -or major modification
that is major for the pollutant for which
the area is designated nonattainment, if
the stationary source or modification
would locate anywhere in the
designated nonattainment area.

(3)(i) Each plan shall provide-that for
sources and modifications subject to
any preconstruction review program
adopted pursuant to this subsection the
baseline for determining =edit for
emissions reductions is the emissions
limit under the applicable State
Implementation Plan in effect at the time
the application to construct is filed.
except that the offset baseline shall be
the actual emissions-of thesource from
which offset credit is obtained where:

(a) The demonstration ofreasonable
further progress and attainment of
ambient air quality standards is based
upon the actual emissions of sources
located within a designated
nonattainment area -for which the
preconstruction review program was
adopted; or

(b) The applicable State
Implementation Plan does not contain
an emissions limitation for that source
or source category.

(ii) The plan shall further provide that-
(a) WThere the emissions limit under

the applicable State Implementation
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Plan allows greater emissions than the
potential to emit of the source,
emissions offset credit will be allowed
only for control below this potential;

(b) For an existing fuel combustion
source, credit shall be based on the-
allowable emissions under the
applicable State Implementation Plan
for the type of fuel being burned at the
time the application to construct is filed.
If the existing source commits to switch
to a cleaner fuel at some future date,
emissions offset credit based on the
allowable (or actual] emissions for the
fuels involved is not acceptable, unless
the permit is conditioned to require the
use of a specified alternative control
measure which would achieve the same
degree of emissions reduction should the
source switch back to a dirtier fuel at
some later date. The reviewing authority
should ensure that adequate long-term
supplies of the new fuel are available
before grariting emissions offset credit
for fuel switches;

(c) Emissions reductions achieved by
shutting down an existing source or
permanently curtailing production or
operating hours below baseline levels
may be credited, provided that the work
force to be affected has been notified of
the proposed shutdown or curtailment.
Source shutdowns and curtailments in
production or operating hours occurring
prior to the date the new source
application is filed generally may not be
used for emissions offset credit.
However, where an applicant can
establish that it shut down or curtailed
production after August 7, 1977, or less
than one year prior to the date of permit
application, whichever is earlier, and'
the proposed new source is a
replacement for the shutdown or
curtailment credit for such shutdown or
curtailment may be applied to offset
emissions from the. new source;

(d) No emissions credit may be
allowed for replacing one hydrocarbon
compound with another of lesser
reactivity, except for those compounds
listed in Table I of EPA's
"Recommended Policy on Control of
Volatile Organic Compounds." (42 FR
35314, July 8, 1977);

(e) All emission reductions claimed as
offset credit shall be federally
enforceable;

W Procedures relating to the
permissible location of offsetting
emissions- shall be followed which are at
least as stringent as those set out in 40
CFR Part 51 Appendix S; section IV.D.

(g) Credit for an emissions reduction
can be claimed to the extent that the
reviewing authority has not relied on it
in issuing any permit under regulations
approved pursuaxit to 40 CFR 51.18 or
the state has not relied on it in

demonstrating attainment or reasonable
further progress.

(4) Each plan may provide that the
provisions of this subsection do not
apply to a source or modification that
would be a major stationary source or
major modification only if fugitive
emissions, to the.extent quantifiable, are
considered in calculating the potential to
emit of the stationary source or
modification and the source does not
belong to any of the following
categories:

(a) Coal cleaning plants (with thermal
dryers];

(b) Kraft pulp mills;
(c] Portland cement plants;
(d) Primary zinc smelters;
(e) Iron and steel mills;
(f) Primary aluminum ore reduction

plants;
(g) Primary copper smelters;
(h) Municipal incinerators capable of

charging more than 250 tons of refuse
per day,

(i) Hydrofluoric, sulfuric, or nitric acid
plants;

U] Petroleum refineries;
(k] Lime plants;
(1) Phosphate rock processing plants;
(m) Coke oven batteries;
(n) Sulfur recovery plants;
(a) Carbon black plants (furnace

process);
(p) Primary lead smelters;
(q) Fuel conversion plants;
(r) Sintering plants;
(s) Secondary metal production

plants;
(t) Chemical piocess plants;
(u) Fossil-fuel boilers (or combination

thereof) totaling more than 250 million
British thermal units per hour heat input;

(v) Petroleum storage and transfer
units with a total storage capacity
exceeding 300,000 barrels;

(w) Taconite ore processing plants;
(x) Glass fiber processing plants;
(y) Charcoal production plants;
(z) Fossil fuel-fired steam electric

plants of more than 250 million British
thermal units per hour heat input;.

(aa) Any other stationary source
category which, as of August 7,1980, is
being regulated under section 111 or 112,
of the Act.

(5) Each plan shall include
enforceable procedures to provide that.

(i) Approval to construct shall not
relieve any owner or operator of the
responsibility to comply fully with
applicable provision of the plan and any
other requirements under local, state or
federal law.

(ii) At such time that a particular
source or modification becomes a major
stationary source or major modification
solely by virtue of a relaxation in any
enforcement limitation which was

-established after August 7, 1980, on the
capacity of the source or modification
otherwise to emit a pollutant, such as a
restriction on hours of operation, then
the requirments of regulations approved
pursuant to this section shall apply to
the source or modification as though
construction had not yet commenced on
the source or modification.

Restrictions on Construction For
Nonattainment Areas

5. 40 CFR 52.24 is amended by adding
new paragraphs (f), (g), (hi) and (i) to
read as follows:

§52.24 Statutory restriction on new
stationary sources.
*t i * * *

(f) The following definitions shall
apply under this section.

(1) "Stationary source" means any
building, structure, facility, or
installation which emits or may emit
any air pollutant subject to regulation
under the Act.

(2) "Building, structure, or fability"
means all of the pollutant-emitting
activities which belong to the same
industrial grouping, are located on one
or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under
common control). Pollutant-emitting
activities shall be considered as part of
the same industrial grouping if they
belong to the same "Major Group" (ie,,
which have the same two-digit code) as
described in the following document,
Standard Industrial Classification
Manual, 1972, as amended by the 1977
Supplement (U.S. Government Printing
Office stock numbers 4101-0006 and
003-005-o0176-0, respectively).

(3) "Installation" means an
identifiable piece of process equipment.

(4) "Potential to emit" means the
maximum capacity of a stationary
source to emit a pollutant under its
physical and operational design. Any
physical or operational limitation on the
capacity of the source to emit a
pollutant, including air pollution control
equipment and restrictions on hours of
operation or on amount of material
combusted, stored, or processed, shall
be treated as part of Its design only If
the limitation or the effect it would have
on emissions is federally enforceable.
Secondary emissions do not count in
determining the potential to emit of a
stationary source.

(5)(i) "Major stationary source"
means:

(a) Any stationary source of air
pollutants which emits, or has the
potential to emit, 100 tons per year or
more of any pollutant subject to
regulation under the Act; or
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'(b) Any physical change that would
occur at a stationary source not
qualifying under paragraph (5)(i](a) as a
major stationary source, if the change
would constitute a Major stationary
source by itself.

(i) A major stationary source that is
major for volatile for organic compounds
shall be considered major for ozone.

(6)(i) "Major modification" means any
physical change in or change in the
method of operation of a major
stationary source that would result in a
significant net emissions increase of any
pollutant subject to regulation under the
Act.

(ii] Any net emissions increase that is
considered significant for volatile
organic compounds shall be considered
significant for ozone.

(ii) A physical change or change in
the method of operation shall not
include:

(a] Routine maintenance, repair, and
replacement;

(b) Use of an alternative fuel or raw
material by reason of an order under
sections 2 (a) and (b) of the Energy
Supply and Environmental Coordination
Act of 1974 (or any superseding
legislation] or by reason of a natural gas
curtailment plan pursuant to the Federal
Power Act;

(c) Use of an alternative fuel by
reason of an order or rule under section
125 of the Act;

(d) Use of an alternative fuel at a
steam generating unit to the extent that
the fuel is generated from municipal
solid waste;
I (e] Use of an alternative fuel or raw
material by a stationary source which:

(1) The source was capable of
accommodating before July 1,1979,
unless such change would be prohibited
under any federally enforceable permit
condition which was established after
July, 1,1979 pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR 51.18 or 40 CFR 51.24; or

(2] The source is approved to use
under any permit issued under
regulations approved pursuant to 40 CFR
51.18;

() An increase in the hours of
operation or in the production rate,
unless such change is prohibited under
any federally enforceable permit

,condition which was established after
July 1,1979 pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR 51.18 or 40 CFR 51.24.

(g] Any change in ownership at a
stationary source.

(7](i] "Net emissions increase" means
the amount by which the sum of the
following exceeds zero:

(a) Any increase in actual emissions
from a particular physical change or

change in the method of operation at a
stationary source; and

(b) Any other increases and decreases
in actual emissions at the source that
are contemporaneous with the particular
change and are otherwise creditable.

(ii) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change only
if it occurs between:

(a) The date five years before
construction on the particular change
commences and

(b] The date that the increase from the
particular change occurs.

(iII) An increase or decrease in actual
emissions is creditable only if the
Administrator has not relied on it in
issuing a permit for the source under
regulations approved pursuant to 40 CFR
51.18 which permit is in effect when the
increase in actual emissions from the
particular change occurs.

(iv) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(v) A decrease in actual emissions is
creditable only to the extent that*

(a) The old level of actual emissions
or the old level of allowable emissions,
whichever is lower, exceeds the new
level of actual emissions

(b) It is federally enforceable at and
after the time that construction on the
particular change begins; and

(c) The Administrator or reviewing
authority has not relied on It in issuing
any permit under regulations approved
pursuant to 40 CFR 51.18 or the State
has not relied on it in demonstrating
attainment or reasonable further
progress.

(d) It has approximately the same
qualitative significance for public health
and welfare as that attributed to the
increase from the particular change.

(vi) An increase that results from a
physical change at a source occurs when
the emissions unit on which
construction occurred becomes
operational and begins to emit a
particular pollutant Any replacement
unit that requires shakedown becomes
operational only after a reasonable
shakedown period, not to exceed 180
days.

(8) "Emissions unit" means any part of
a stationary source which emits or
would have the potential to emit any
pollutant subject to regulation under the
Act

(9) "Reconstruction" will be presumed
to have taken place where the fixed
capital cost of the new components
exceeds 50 percent of the fixed capital
cost of a comparable entirely new
stationary source. Any final decision as
to whether reconstruction has occurred

shall be made in accordance with the
provisions of 40 CFR 60.15(f (1)-(3]. A
reconstructed stationary source will be
treated as a new stationary source for
purposes of this subsection.

(10) "Fixed capital cost" means the
capital needed to provide all the
depreciable components.

(11) "Secondary emissions" means
emissions which would occur as a result
of the construction or operation of a
major stationary source or major
modification, but do not come from the
major stationary source or major
modification itself. For the purpose of
this section, secondary emissions must
be specific, well defined, quantifiable,
and impact the same general area as the
stationary source or modification which
causes the secondary emissions.
Secondary emissions may include, but
are not limited to:

(i) Emissions from ships or trains
coming to or from the new or modified
stationary source and

(ii) Emissions from any offsite support
facility which would not otherwise be
constructed or increase its emissions as
a result of the construction or operation
of the major stationary source or major
modification.

(12) "Fugitive emissions" means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(13) "Significant" means, in reference
to a net emissions increase or the
potential of a source to emit any of the
following pollutants, a rate of emissions
that would eijual or exceed any of the
following rates:
Pollutant and Fssions Rate
Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
Particulate matter. 25 tpy
Ozone: 40 tpy of volatile organic compounds
Lead. 0.6 tpy

(14) "Allowable emissions" means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the source
is subject to federally enforceable limits
which restrict the operating rate, or
hours of operation, or both] and the
most stringent of the following:.

(i) The applicable standards set forth
in 40 CFR Parts 60 and 61;

(ii) Any applicable State
Implementation Plan emissions
limitation, including those with a future
compliance date; or

(iiI) The emissions rate specified as a
federally enforceable permit condition,
including those with a future compliance
date.

(15] 'Tederally enforceable" means all
limitations and conditions which are
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enforceable by the Administrator, ,
including 'those '-reqfurements developed
pursuant 'to 40fCFRParts;60and-61,
requirements within any applicable
State Implementation Plan; and any
permit requiremenlts established
pursuant to 40 CFR 52.21 or-under
regulations approved-pursuant to,40 CFR
51.18 and 51.24.

(16)[i) "'Actual emissions" means 'the
actual rate of erissions of-a pollutant
from an emissions unit, as determined in
accordance with subparagraphs-[ii)-(iv)
below.

fii) In general, actual emissions asoof:a
particular date shall equalthe average
rate, In tons per year, at -which the unit
-actually emitted the pollutant during a
two-year period which"precedes the
particular-date and'which is
representative of-normal source
operation. The Administrator shall
allow the -use of a d:ifferent time period
upon adetermination thatitismore
representative of normal'source
.operation. Actual emissions shalbe
calculated using the zunit's actual
operating-hours, production rates, mand
types ofimdterials processed, stored,-or
combusted during-theelected time
period.

(iii) The Administratornay presume
that source-specific allowable emissions
for themnitre'equivalent tothe actual
emissions df:themnit.

,(iv) For any emissionsmanit which has
not begun normal-operations on the
particular date, :actual emissions shall
equal the potential to emitofthe unit on
that date.

(17) "Construction" means any
physical change or change in the method
of operation (including fabrication,
erection, installation, demolition, or
modification) of an emissions'uiit which
would result in a change in -actual
emissions.

(18) "Commence" as applied to
construction of a major stationary
source or major-modification means that
the Downer or operator has all necessary
preconstruction approvals orpermits
and eitherhas:

(i) Begun, or causedlo begin, a
continuous program-of actual on.site
constructionof the source, to be
completed within a -reasonable lime; or

'(ii) Entered into binding agreements or
contractual obligations, which-cannot be
cancelled or modified without
substantialloss to the owner-or
operator,'to undertake a program-of
actual construction of the source to be

-completed-within a-reasonable time.
(-19) "Necessary preconstruction

,approvals or permits" means those
permits or approvals required under
Tederal air-quality control laws and
regulations and those air-qualitycontrol
laws and regulations which are part of
the applicable State Implementation
Plan.

.120) "Begin actual-construction"
means, in general, initiation'of physical
on-sgile -construction activities on an
emissions unit which are of a-permanent
nature. Such activities nclude, but -are
not limited :to, installa'ion ofbuilding -
supporls-and foundations, laying of
underground pip ework, andconstruction
of permanentstqrage slructures. ith
respect to a change in method-of
operations, thislerm rnfers to those on-
site activities other than preparatory
activities which mark the initiation of
'the change..

(g) This section shall not applyto a
major stationary source ortnajor
modificationif 1he source or
modification was not subject to 40 CFR
Partl3 AppendixS. asin effect on
January 16,1979, and Ihe owner or
operator.

(1) 'Obtaimed all final federal, state,
and local preconstruction approvals or
permits necessary under the applicable
State'Implementalion Plan before
August 7,1980;

,(2) Commehced construction-within 18
monthsfrom August -, 1980, or any
earlier time required under the
applicable State Implementation lan;
and

(3) Did not discontinue construction
for aperiod of 18 months or more and
completea sonstruction withina
reasonable.time.

(h This section shall not 'applyto a
-source ormodification That wouid be a
majorsltationary source orimajor
modifica'ion.only iffugtive emissions,
to the extent quanifiable, are
consideredincalculating the potential to
emit of the stationary source or
modification and the source does not
belong to anyof the following
categories:

(1) Coal-cleanig plants [with thermal
dryers);

42) IYraft pulp mills;
13) Porfland cement plants;
(4) Primary zincomelters;
(5) Iron and steelmills;
(6) Primary aluminum ore reduction

plants;
'(7) Primary copper-smelters;
(8) Municipal incinerators -capable of

charging'more than 250 tons -of refuse
per day;

(9) Hydrofluoric,-sufuic, ornitric acid
plants;

[10) Petroleum refineries;
(11) lUme plants;
(12) Phosphate rock processing plants;
-113) Coke oven batteries;
(14) Sulfur recovery-plants;
(15) Carbon black-plantsi(furnace

process);
(16) -Primary leadsmelters;
(17) Fuel conversion-plants;"
'(18) Sintering plants; .
(19) Secondary metal production

'plants;

(20) :Chenical process plants;
(21) Fossil-fuel boilers ,(or combination

thereof) totaling more than 250 million
British thermal units perhourheat input:

(22) Petroleum storage and transfer
units with a total storage capacity
exceeding 300,000 barrels;

'(23Taconlte ore processing plants;
(24) Glass 'fiber processing plants;
(25) Charcoal production plants;
(26) Fossil fuel-fired steam electric

plants of more than 250 million British
thermal units per hour heat input;

,(27) Any other stationary source
category which, as of August 7,1980, is
being regulated under section 111 or 112
of the Act.

fi) At such time that a particular
source or-modification becomes a major
stationary source or majormodification
solely by-virtue of a relaxation in any
enforceable limitation which was
established after August 7, 1980, on the
capacity of the source or modification
otherwise to emit a pollutant, such as a
restriction onihours'of operation, then:

(1) If the constructionmoratorium
umposed pursuant to this section is still
in effect for the nonattainment area in
whichthe source or modification is
located, then the permit may not be so
revised; or

(2) If the construction moratorium is
no-longer-ineffect in that area, then tho
requirements of 40 CFR 51.180) shall
apply to the source or modification as
though-construction had not yet
commenced-on -the source or
modification.

Consolidated Permit Regulations
6.40 CFR Part 124 is amended as

follows:
a. 40 CFR 124.3(b) Is deleted and

reserved as follows:

§ 124.3 Application for apernilt.

(b) [Reserved]

§ 124.5 [Amended]
b. 40 CFR 124.5(g)(2) is Tevisedus

follows:

[2) PSDpermits may be terminated
only'byxescission under § 52.21[w) or
by automatic expiration under § 52.21(r).
Applications for rescission shall be
processed under § 52.21(w) and are not
subject ,to this Part.

§ 124.42 [Amended]
,c.2The first sentence of 40 CER

124.42(b) is amended by substituting
"submitted" for "requested."
[FR Doc 80-23780 Filed 94-M. M5 aml
BILLING CODE 6560-01-M
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FEDERAL TRADE COMMISSION

16 CFR Part 455

Sale of Used Motor Vehicles;
Disclosure and Other Regulation

AGENCY: Federal Trade Commission.

ACTION: Proposed rule.

SUMMARY: On May 16,1980, the Federal
Trade Commission tentatively adopted
the proposed Trade Regulation Rule
concerning the Sale of Used Motor
Vehicles. The proposed Rule would
requ*e dealers to post a window sticker
("Buyers Guide") on used cars offered
for sale to consumers. The window
sticker would explain to consumers that
spoken promises may not be
enforceable, and that consumers should
ask that all promises be put in writing.
The sticker would also list 14 systems of
the car (for example, "frame and body".
"engine", "transmission and drive
shaft".) Dealers would be rejuired to
clieck off the condition of each of these
systems as "OK", "Not OK" or "We
Don't Know". Additionally, the sticker
would inform consumers whether or not
.a warranty-or service contract was
offered with the car, and how the
warranty, service contract, or the lack of
such protection affected the consumer's
right to have the dealer make repairs on
the car after sale.

An earlier version of the proposal
would have required dealers to inspect
all used cars that they offered for sale
and to report the inspection results on
the sticker. The Commission has
determined not to adopt a Rule
mandating dealers o -inspect all
vehicles. The proposed Rule as
tentatively adopted would not Tequire
dealers to inspect all used cars prior to
sale, but would require dealers who do
not inspect to notify consumers that
they have not done so by checking "We
Don't Know" on the window sticker.
Additionally, dealers would have to
disclose all known defects, whether or
not they inspect the vehicles.

The proposed Rule has been revised
in Section 455.1(a) to include a listing of
the acts or practices in the sale of used
motor vehicles which are unfair or
deceptive in order that the Rule may
"define with specificity" the illegal
practices in a manner that complies with
the decision in Katharine Gibbs, Inc. -v.
F.T.C., 612 F.2d 658 (2nd Cir. 1979).
Before the Commission promulgates the
final Rule, it will determine whether
compliance with § § 455.2-455.7 of the
Rule constitutes full compliance with the
Rule.

The Commission has determined not
to require'wiitten disclosures
concerning repair cost estimates on the
window sticker umless the dealerhas
chosen to make such estimates to the
consumer, and has also determined not
to require disclosure of whether a
vehicle has ever been declared a total
insurance loss. These provisions had
been included in an earlier version of
the proposed Rule.

'-DATES: Comments will be accepted
through October 7, 1980.
ADDRESS: Send comments to Secretary,

'Federal Trade Commission, 6th Street.
and Pennsylvania Avenue, NW., "
Washington, D.C. 20580. Submissions
should be labeled "Sale of Used Motor
Vehicles."
FOR FURTHER INFORMATION CONTACT.
Michael A. Katz or Wallace W.Lovejoy,
Federal Trade Commission, 6th and
Pennsylvania Ave. NW., Washington.
D.C. 20580, (202) 523-1670.
Section A. Invitation to Comment

The Commission believes that this
ruleniaking has provided interested
persons full opportunity to make
submissions andpresentations on all
issues relevant to the tentatively
adopted proposed rule.'(41 FR 1089;
10233; 20896; 26032; 39337, January 6;
March 10; May 21; June 24; September
15,1976.)

The Commission also believes that the
question of whether the remedy selected
is reasonably related to the violations
found to exist is a matter largely within
the Commission's expertise, subject to
judicial review. However, the
Commission has decided in its
1discretion, and pursuant to § 1.14(a) of
its Rules of Practice, that it would'
benefit from additional written
comments on certain remedial and
drafting issues.

Comments are sought on whether the
proposed Rule is likely to prevent, -
diminish the incidence of, or reduce the
injury to consumers from the unfair or
deceptive acts or practices in the sale of
used motorvehicles listed in § 455.1(a)
of the Rule. Comments on the format of
the window sticker and comments
identifying drafting errors are also
sought. Comments on issues other than
these remedial and drafting issues will
not be considered. Written comments
will be accepted through October 7,
1980. The Commission does notintend
to conduct informal hearings or to
permit rebuttal submissions on these
issues.

Following the close of the comment
period, the Commission will determine
whether revisions should be made in the

proposed Rule, including the window
sticker. An effective date, that provides
for a period of congressional review as
required by Section 21 of the Federal
Trade Commission Improvements Act of
1980, will be announced when the
Commission promulgates a final Rule.
Section B. Questions

Interested persons are urged to submit
comments on the following questions.
Although the proposed Rule (including
the window sticker) is drafted in
specific language, the Commission
retains its authority to promulgate a
final Rule in ways suggested by the
responses to these questions and based
on the rulemaking record. Comments
should indicate by number whicl
question(s) are being addressed.

Questions: 1. Is the "Buyers Guide"
likely to reduce the incidence of oral
misrepresentations by dealers about the
mechanical condition of or warranty
coverage offered in connection with the
sale of used cars? For example, will
dealers be less likely than at present to
-make oral misrepresentations about the
mechanical condition of the systems of a
used car if the "We Don't Know" box Is
checked? Will the disclosure of
warranty terms on the "Buyers Guide"
make it less likely than at present that
dealers will orally misrepresent the
nature and extent of warranty coverage
offered? For what reasons?

2. Whatare the incentives for dealers
to mark "OK", "Not OK", or "We Don't
Know"? If some dealers mark the
disclosure form "OK," will that put
competitive pressure on other dealers to
inspect and offer "OK" vehicles as well?

3. When a vehicle's systems are
marked "We Don't Know" or "Not OK"
on the "Buyers Guide", will buyers be
more cautious than at present about
relying on oral promises by a dealer that
a vehicle is in good mechanical
condition? Will it be difficult or easy for
dealers to explain away thd fact that a
vehicle's system is marked "We Don't
Know", for example, by stating that they
are saving buyers the cost of the
inspection? Will buyers believe that a
used car marked "OK" is in better
condition than a used car marked "We
Don't Know"? Will buyers be more or
less likely than at present to demand
that a dealer perform an Inspection or to
independently arrange for an inspection
if there is a "Buyers Guide" posted on
which "We Don't Know" has been
marked? Will buyers be less likely than
at present to rely on oral promises by a
dealer to repair defects after sale If the
"No Warranty-'As Is'" disclosure is
marked on the "Buyers Guide"? For
whatreasons?

I
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4. Does the "Buyers Guide" make
clear and will buyers understand that
the "OK" disclosure is not a promise by
the dealer concerning future
performance but a description of the
condition of 14 vehicle systems at the
time of sale? How often will dealers
mistakenly mark a system "OK" that is,
in fact, "Not OK"? When this occurs,
will buyers be misled to their detriment?
If a dealer marks a system "OK" and the
system breaks down shortly after sale,
is the dealer more likely than at present
to pay the costs of repair? Will dealers
be able to avoid liability by claiming
that the system was "OK when it left
the lot? Will buyers be able to show that
a defect existed at the time of sale
because of the severity of the defect and
the short time span between sale and
discovery of the defect? Will it be more
difficult for buyers to show that the
defect existed at the time of sale when
the defect first manifests itself after
several months? If a dealer marks a
system "OK" and then refuses to pay
the cost of repair, is it more likely than
at present that the dealer will be sued
for breach of warranty by an injured
consumer or groups of consumers
(perhaps represented by legal aid or
public interest law groups)? Will it be
worthwhile for buyers to bring lawsuits,
perhaps in small claims courts, if only
$100 or $200 is at stake? Even if it is not
likely that a dealer will be sued, will an
"OK disclosure put a buyer in a
sufficiently better negotiating position
than at present so that a dealer will pay
for repairs that become necessary
shortly after sale without resort to the
courts? Will the "Buyers Guide" make it
more difficult than at present for a
consumer or groups of consumers to
succeed in litigation against a dealer
who sold a seriously defective car
marked "We Don't Know" or "No
Warranty---'As Is' "?

5. Would a "Buyers Guide" that
clearly discloses the meaning of "as is"
and also clearly discloses the terms of
any warranty that is offered, but does
not contain a mechanical condition
checklist, reduce the incidence of oral
misrepresentations by dealers about the
condition of used vehicles? Would such
a "Buyers Guide" reduce the incidence
of buyer reliance on oral promises by a
dealer that a vehicle is in good
condition? Would such a "Buyers
Guide" be more or less effective than
the proposed "Buyers Guide" in
reducing the incidence of oral
misrepresentations by dealers and in
reducing the incidence of buyer reliance
on oral promises concerning mechanical
condition by the dealer?

6. Does the "Buyers Guide" provide
information to buyers in a useful and
understandable manner? What revisions
in format or wording would improve its
ability to do so?

7. Are there any technical errors in the
wording of the Rule or "Buyers Guide"?

Section C

It is proposed to amend 16 CFR by
adding a new Part 455--Used Motor
Vehicle Trade Regulation Rule to read
as follows:

PART 455-USED MOTOR VEHICLE
TRADE REGULATION

Se.
455.1 General duties of a used vehicle

dealer; definitions.
455.2 Consumer sales-window form.
455.3 Window form.
455.4 Contrary statements.
455.5 Foreign languages.
455.6 Records.
455.7 Inspection standards.
455.8 Declaration of Commission Intent.

Authority- 38 Stat. 717, as amended (15
U.S.C. 41 et seq.)

§ 456.1 General duties of a used vehicle
dealer, definitions

(a) It is an unfair or deceptive act or
practice for any used vehicle dealer,
when that dealer sells or offers for sale
a used vehicle in or affecting commerce
as "commerce" is defined in the Federal
Trade Commission Act:

(1) To misrepresent the mechanical
condition of a used vehicle;

(2) To fail to disclose, prior to sale,
any material defect in mechanical
condition of the used vehicle known to
the dealer,

(3) To represent that a used vehicle, or
any system thereof, is free from material
defects in mechanical condition at the
time of sale unless the dealer had a
reasonable basis for such representation
at the time it is made;

(4] To fail to make available, prior to
sale, the terms of any express or implied
warranty offered in cdnnection with the
sale of a used vehicle;

(5) To misrepresent the terms of any
express or implied warranty offered in
connection with the sale of a used
vehicle;

(6) To fail to disclose, prior to sale,
that a used vehicle is sold without an
express or implied warranty.

(b) In order to prevent the unfair or
deceptive acts or practices listed in
paragraph (a) of this section, but
regardless of whether any such acts or
practices have been committed by an
individual used vehicle dealer, it is an
unfair or deceptive act or practice for
any used vehicle dealer to fail to comply
with § § 455.2 through 455.7 of this rule

when that dealer sells or offers for sale
a used vehicle in or affecting commerce
as "commerce" is defined in the Federal
Trade Commission Act.

(c) The following definitions shall
apply for purposes of this part:

(1) "Vehicle" means any motorized
vehicle, other than a motorcycle, with a
gross vehicle weight rating fGVWR) of
less than 8500 lbs., a curb weight of less
than 6000 lbs., and a frontal area of less
than 46 sq. ft.

(2) "Used Vehicle" means any vehicle
driven more than the limited use
necessary in moving or road testing a
new vehicle prior to delivery to a
consumer, but does not include any
vehicle sold only for scrap or parts (title
documents surrendered to the state and
a salvage certificate issued).

(3) "Dealer" means any person or
business which sells or offers for sale a
used vehicle after selling or offering for
sale five (5) or more used vehicles in the
previous twelve (12) month period, but
does not include a bank or financial
institution, a business selling a used
vehicle to an employee of that business,
or a lessor selling a leased vehicle to
that vehicle's lessee or an employee of
the lessee.

(4) "Consumer" means any person
who is not a used vehicle dealer.

(5) "Warranty" means any
undertaking in writing in connection
with the sale by a dealer of a used
vehicle to refund, iepair, replace,
maintain or take other action with
respect to such used vehicle and
provided at no extra charge beyond the
price of the used vehicle.

(6) "Service contract" means a
contract in writing for any period of time
or any specific mileage to refund, repair,
replace, maintain or take other action
with respect to a used vehicle and
provided at an extra charge beyond the
price of the used vehicle.

(7) "Repair insurance" means a
contract in writing for any period of time
or any specific mileage to refund, repair,
replace, maintain or take other action
with respect to a-used vehicle and which
is regulated in your state as the business
of insurance.

(8) "You" means any dealer, or any
agent or employee of a dealer, except
where the term appears on the window
form required by § 455.2(a).

§ 455.2 Consumer sales-window form.
(a) General duty. Before you offer a

used vehicle for sale to a consumer, you
must prepare, fill in as applicable and
display on that vehicle a used vehicle
"Buyers Guide" as required by this rule.

(1) Use a side window to display the
form so both sides of the form can be
read. with the title "Buyers Guide" to the
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outside. You may remove a form
temporarily from the window during any
test drive, but you must return it as soon
as the test drive is over.

(2) The capitalization, punctuation and
wording of all items, headings, and text
on the form must be exactly as required
by this Rule. The entire form must be
printed in 100% black ink on a white
stock no smaller than 10.5 inches high by
8.5 inches wide in the type styles, sizes
and format indicated.

BILNG CODE 6750-01-M
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BUYERSGUIDE
,2PI H.v w i,- Spoken promises may be no good.Ask us to put all promises in writing.

DEALER NAME

SX HeNehe i- ADDRESS

14P1 Helvetcib -* Condition

12 tHOWtu* o OK NOT OK WE DON'T KNOW
El [ Frame & Bod El
El El Engine D
El El Transmission & Drive Shaft El
0l 0l Differential 0l
El El Cooling System El
El El Electrical System 0l

,2=t Ho ----. El El Fuel System El
El El Accessories []
El [] Brake System El
El El Steering System El
El 0] Suspension System El
El E Tires El
E] E] Wheels ]
El El Exhaust System 0

i ec8 el -.--B Look at the back of this form forthe details of
our inspection.

12p1 Hent"alck-

90 -ehveic

VEHICLE MAKE

MODEL YEAR

Warranties

SEE FOR COMPLAINTS
4(-.-- H r es

MOOEL

VEHICLE ID NUMBER

No Warranty-OAs Is" ' 1 1
This means you will pay all costs to fix thkigs that
break after you buy. But we have to pay to fix --- 9;t w,,He'
things marked "OK" that are not OK on delivery.

FullILimited Warranty t'z , s am

We will pay - % of the total repair bill for cov-
ered systems that break during the warranty. This
warranty adds to our responsibilites for htems <--9t p.l-.eea
marked "OK." State law "implied warranties"
may give you even nore rights. I

TI*SE S(,"EV:12AiE Cr.VuZr

Items Marked "OKI
If anything we've marked "OK" is not OK on
delivery, we have to fix it or give you back some
money. If the problem's bad enough, you can
make us take the car back. This is true whether
you buy with a warranty or "as is." You must tell
uswithin

4 -I Ore

Hade, er r -es

after delivery if something marked "OK" was not
OK

l2pt Helve!,54B-ak "4-

12 T He h~a 31

P1

Sc ieC -4

Hate!is-4

Items Marked "Not OK" or
"We Don't Know"
You pay all the costs to fix things marked "We
Don't Know" or "Not OK," Here is what's wrong
with things marked "Not OK."

Additional Information

Important: The informatorion thts form ispartofanycontracttoy~islst'e Rcyc ,be!:o
purchase (except for purposes of test-dving) is a violat on of federal law (t6 C FR 455)

4I-- 14 Ct a mam

52753



F754 Federal Resister / Vol. 45, No. 154 / Thursday, August 7, 1980 / Proposed Rules

1410 ca itacK -

9 1 He4eto+ ca

P1 Heta 

14
41 Heie~lcaJack

-Frame & Body
Frame-apparent cracks, corrective welds,

S or rusted through
Dogtracks-bent dr twisted frame
Inoperative doors

- Engine
Known or visible oil leakage, excluding

normal seepage
Cracked block or head
Belts missing or inoperable
Knocks or misses
Abnormal visible exhaust discharge

- Transmission & Drive Shaft
* Improper fluid level or visible leakage,

excluding normal seepage
SCracked or damaged case, which is visible

Abnormal noise or vibration
Improper shifting or functioning in any gear

- Manual clutch slips or chatters
Differential

Improper fluid level or visible leakage,
excluding normal seepage

Cracked or damaged housing, which is
visible

Abnormal noise or vibration
-- Cooling System

Improper fluid level or visible leakage
Leaky radiator

- Improperly functioning water pump
Inadequate antifreeze strength for season of

j. year
_ Electrical System

Improper fluid level or visible leakage ofS battery

- Battery fails to start engine
Improperly functioning alternator, generator.

or starter
-Fuel System

Visible leakage
Broken Accessories

I Gauges or warning devices
Radio
Air conditioner
'Heater & defroster
Windows
Dash lights

BILMNC CONz 85-0-C

Brake System
Failure warning light broken
Pedal not firm under pressure (DOT specs.)
Not enough pedal reserve (DOT sipecs.)
Does not stop vehicle in straight line
(DOTspecs.)

Hoses damaged
Drum or rotor too thin (mfgr. specs.)
Lining or pad thickness less than 1/32 inch
Power unit not operating or leaking
Structural or mechanical parts damaged

Steering System
Too much-free play at steering wheel

(DOTspecs.)
Free play in linkage more than 1/4 inch
Steering gear binds or jams
Front wheels aligned improperly

(DOTspecs.)
Power unit belts cracked or slipping
Power unit fluid level improper

Suspension System
$all joint seals damaged
Structural parts bent or damaged
Stabilizer bar disconnected
Spring broken
Shock absorber mounting loose
Rubber bushings damaged or missing
Radius rod damaged or missing
Shock absbrber leaking
Shock absorber functioning improperly

Tires
Tread depth less than 2/32 inch
Sizes mismatched
Visible damage

Wheels
Visible cracks, damage or repairs
Mounting bolts loose or missing

Exhaust System
Apparent leakage

Inspection procedures and "DOT
specs." are printed in Vol. 16 C.AR.
(Code of Federal Regulations)Part 455.

gpot He0.etCa

14pt H,'I0.I49 acl.

90t Hetvpa

gp H etlvelta

14 ll Helvet~Ca Black

9 Ip Hfve.a

4-, t Hteta acs

1
4-14 1H Heef+<a Black

1
4- 9pt H. 'v <a

141 4,'..atym.

9-PI Ho'vetca

4I

d 14 P I New-coll ac.

.< ..+14 I0 H01,0 a 8.lll

9 1 H.4vtca'aw

4ll,-A- 14 PHetca Cgkl

R27.R4

If a system is marked "OK," we have
inspected it, and it doesn't have the problems
listed below:
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When filling out the form, follow the
directions in paragraphs (b) through (g)
of this section and § 455.4.

(b) Warranties.-(1) No Warranty-
'As Is'"hmplied Warranties Only. If you
offer the vehicle "as is," mark the box
provided. If you offer the vehicle with
implied warranties only, substitute the
disclosure specified below, and mark
the box provided. If you first offer the
vehicle "as is" or with implied
warranties only but then sell it with a
warranty, cross out the "No Warranty-
'As Is"' or "Implied Warranties Only"
disclosure, and fill in the warranty terms

(2) Full/Limited Warranty. If you offer
the vehicle with a warranty, mark the
box provided and briefly describe the
warranty terms in the space provided.
This description must include the
following warranty information:

(i) Whether the warranty offered is
"Full" or "Limited." 1 Cross out the
inappropriate designation.

(ii) Which of the systems are covered
(for example, "engine, transmission,
differential"-you cannot use shorthand,
such as "drive train," for covered
systems);

(iII) The duration (for example, "30
days or 1,000 miles, whichever occurs
first");

(iv) The percentage of the repair cost
paid by you (for example, "We will pay
100% of the total repair bill" or "We will
pay 60% of the total repair bill"); and

(v) If the warranty does not cover
parts and labor equally, you must
disclose this. Delete the line from the
form which reads "We pay -% of the

1
2X He.velcaB a k --- Service Contra

in accordance with paragraph (b)(2) of
this gection.

If your state limits or prohibits "as is"
sales of vehicles, that state law
overrides this part and this rule does not
give you the right to sell "as is." In such
states, the heading "No Warranty-'As
Is'" and the paragraph immediately
below it must be deleted from the form,
and the following heading and
paragraph must be substituted. If you
sell vehicles in states that permit "as is"
sales, but you choose to offer implied
warranties only, you must also use the
following disclosure instead of "No
Warranty-'As Is' ".

total repair bill" and substitute "We
will pay -% of the labor and -% of the
parts." Fill in the percentage of the cost
of parts and labor you will pay under
the warranty.
If you first offer the vehicle with a
warranty, but then sell It without one,
cross out the offered warranty and mark
either the "No Warranty-'As Is' "box
or the "Implied Warranties Only" box,
as appropriate.

(3) Service Contracts. If you make a
service contract available on the
vehicle, you must add thb following
heading and paragraph below the "Full/
Limited Warranty" disclosure and fill it
in as applicable.

I A "Full" warranty Is defined by the Federal
Minimum Standards for Warranty set forth in 1 104
of the Magnuson.Moss Warranty Act. 15 U.S.C.
§ 2304 (1975). The Magnuson.Moss Warranty Act
does not apply to vehicles manufactured before July
4,1975. Therefore, if you choose not to designate
"Full" or "Limited" for such cars, cross out both
designations, leaving only "Warranty".

A services contract is available from
for S extra. This service contract adds
to our responsibilities for Items marked

9pt Helvetica Black "'OKI' and to our responsibilities under any
warranty. If you buy a service contract,
state law "implied warranties" may give you
even more rights.

(c) Condtor-Inspections. You may.
inspect, at your option, any or all of the
vehicle systems listed on the front side
of the "Buyers Guide" form. You may
choose your own inspection procedure,
but that procedure must produce the
same results as the procedure set out in
j 455.7.

For each system listed on the "Buyers
Guide," you must mark either "OK,"
"Not OK," or "We Don't Know" as
explained in this section.

(1) "OK": If all parts of a system pass
your inspection you may mark that
system "OK" on the form. If you do not
inspect, you must not mark the system''OK."

(2) "Not OK": If any part of the system
does not pass your inspection, and you
don't repair the problem, you must mark
the system "Not OK" on the form; you
must not mark the system"We Don't
Know." Also, you must mark a system
"Not OKI if you know it would fail an
inspection, even if you do not perform
an inspection. Use the space provided to
explain briefly the problem with each
system marked "Not OK." If you give an
estimate of the cost to repair the
problem, you must provide it in writing
on the form. If you repair all problems in
a system, you may mark the system

Examples of "Not OK" explanations:
(i) Sufficient: "Brake master cylinder

leaking." Insufficient: "Brakes need
work."

(ii) Sufficient- "Engine burns oil:'
Insufficient: "Engine bad."

(3) "We Don't Know": If you have not
inspected all parts of a system and do
not know that any part of the system
would fail an inspection you must mark
it "We Don't Know." If all parts of a
system pass your inspection, but you do
not wish to certify the condition of the
system to the buyer, you may mark the
system "We Don't Know."

You may limit how long the buyer has
to notify you about a problem with an
item marked "OK" by writing the
limitation in the spaces provided on the
window form. The limitation may be
defined by time and/or mileage. If you
do not limit the period to notify, you
must insert the term "a reasonable time"
in the spaces provided.

(d) Name andAddress. Put the name
and address of your dealership in the

12Pt Hfeve.Ca Black Implied Warranties Only
This means that we do not make any prom.
ises to fix things that break after you buy.

9Pt Hele'aBack- *--.But, state law "implied warranties" may
give you some rights to have us fix things
marked "OK" if they are not OK on delivery.

525
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space provided. If you do not have a
dealership, use the name and address of
your place of business (for example,
your service station) or your own name
and home address.

(e) Complaints. 'Put the name and
telephone number of the person who
will settle any complaints after sale in
the space provided. This person must
have full authority to negotiate and
settle complaints 'for you.

(f) Make, Model, Model Year, VIN.
Put the vehicle's name (for example,
"Chevrolet"), model (for example,
"Vega"), model year, and Vehicle
Identification Number (VIN) in the
spaces provided.

(g) Additional Information. You may
include in the space provided -t the
bottom of'the form repair insurance
information or any other informatibn not
prohibited by this rule. Lines or text may
be preprinted on the form for this
information.

§ 455.3 Window form.
(a) Partof ContracL You must

incorporate the information on the
window form into the contract of sale
(sales agreement) for each used vehicle
you sell to a consumer by using the
following language in each consumer
contract of sale:

"The information yousee on the
window formfor this vehicle is part of
this contract. if any.thing in this contract
is different, the window form has the
correct information."
The capitalization, pimctuation and
wording -of thisnotice must appear
exactly asushown above. The motice
must be printed in 12 point-extra-
boldface type using Roman letters with
100% black ink.

(b) Copy to Buyer. Give the.buyer of a
used vehicle sold byyou the original of
the -window form displayed under
§ 455.2. If the original cannot be
removed from the window without
damage, give the buyer a second copy,
completed just like the-original.

§ 455.4 Contrary statements.
You may not make any statements,

oral or written, or do anything'which
takes away from or contradicts the
disclosures in § § 455.2 and 455.3. You
may still negotiate over warranty
coverage, as provided in § 455.2b) of this
part, as long as the final warranty terms
are identified in the contract of sale and
summarized on the copy of the window
form you give to the buyer.

§ 455.5 Foreign languages.
(a) General duty. If you conduct a sale

in a language other than English, the
window form required by § 455.2 and
the contract disclosures required by

§ 455.3 must be in that language. You
may display on a vehicle both an -
English language window form and

.foreign language translation(s) of that
form. Where possible, follow the layout
requirements of § § 455.2 and 455.3 (type,
type size, color and format) for foreign
language forms.

(b) Spanish language sales. Use the
following translation for Spanish
language sales:
BILLING-CODE 6750-01-M

I I
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GUld DEL COIMPRADORI
12r .c8-- Promesas verbales podrian resultar sin valor. Solicite hagamos todas

nuestras promesas por escrito.

1 DISTRIBUIDOR NOMBRE

8:4 He'Cr IN DIRECCION

PARAOUEJAS VERA

16EH:CULO MPARCA MOOELO 4 ax

0 ~NUMERO DE ID EUTFICAMIN I

Condici6n

No
12CA Helw c OK Esta OK No Sabemos

0 0 Chasis y Carroceria 0
E 0 Motor 0
E 0l Transmisi6n y Eje del motor 0
0 0 Diferencial 0
0l 0 Sistema de Enfriamiento 0
El El Sistema Eldctrico 0

12 ,, .t. Vew"-- El El Sistema de Combustible 0
El 0 Accessorios 0
El El Sistema de Frenos 0
El El Sistema de Conducci6n 0
El El Sistema ' a Suspensi6n E
El El Liantas El
l 0 Ruedas El

El El Sistema de Escape
9V w.ea8oI.-.o Vea e el reverso de ista forma los detalles de

nuestra Inspecci6n.
12 tX Hel " B Articulos Marcados "O.K."

Si algun articulo marcado -O.K.- resulta defectuoso a
la entrega nosotros tenemos que repararlo o devol-
verle parte de su dinero. Si el defecto es grave, usted

9n ,-t .-.---- ene derecho a devolvernos of vehiculo Esto apica
independientemente de st usted compr6 el vehiculo
con garantia o no. Debe notificamos dentro do un
tdrmino de despu-s
de la entrega si algo marcado O.K. no K esta.

,2,t He,, , -- Articulos Marcados "No Esta
I O.K." o "No Sabemos"

Usted paga el costo de reparaci6n do articukos mar-
9pt k,,a - cados-No esta O.K. -oNo sabemos Acontinuac.6n

se encuentra el defecto.

Garantias 4.- 14C 0 He4.4ea ILk

I

Sin Garantla ("Tal como estat ) - ,#ca.j,1
Usled pagark Ia reparacfn do psezas o sistemas que
so datun despuos de usted haber compcado of vehi-
culo Nosotros tendromos que pagar el costo de Ia 90-- ' ,'
reparacon do aquollos amtcutos quo no so encuentreni
0 K- a ta entrega j
Garantia Completa/Parcial 4*- 12 at bl.NowxC22'.

Nosotros pagarenos . de La cuenta total de
reparacion por esos sisternas inc!udos en la garanta 4-- ,
so so qu*Wen Esta garantw aumenla nuestra I
responsabllldad por articulos marados'O.K.". AScr
Las gawantas tmplctas- de fa ley estatal podtan --- C-' ,,
reconocerle hasta mas derechos que esla garama.

4 6C c

TER4-.J'. LAOAA

Inf6rmacion Adicional

4-1 S

4 -6C I$etca

I _

1PC ec----pI mportante: La anformaciOn en Osla lna es partedo cua
Out HOW4 - ii esta etiquota antes do Ia comrpra dos Osto vehculo (excepto

reglamnentao6n federal (16 C.FR. 45S)

gqu*rccnta.od ce pra.erades.e eh-Uo Rem:onde
para ccn:;ccn de prnea) corxs.?ue una vi n a [a

52757
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I

tO Pl Helvelpca Mlack

1
Todo systema marcado "O.K." que hemos
inspectado y no tiene los defectos enumerados
a continuaci6n

14 0 Hetvetca laek

10 P4 H&efi t a-

14PI HeVel a Black-

10 H01 H2C222& -

14pt Helvetica Black

UPI HelcaBack

$pt HH'4MetC

14 Ot Hclvetza Black

101O2 He2veica

140 Helvelca BJack

2002 Hel2e ja

242 H0110a1 Black

100 H0 e 2.a

14 Pt Helvelc8 Black

1022 HeIMe22Ca

12pt Heve2 ,C BoM

- Chasis y Carroceria
I Chasis-grietas, soldaduras correctivas, oxidado,
----- chasis doblado o torcido.
1 Puertasdaladas.

- Motor
Escape de aceite/visible, excluyendo gasto por

uso normal.
Bloque o cabezal quebrado o trizado.K Correas dafladas o inoperantes.
Fallo o pistoneo.
Descarga excesiva de humo por sistema de

escape.

-- Transmisi6n y Eje del Motor
Nivel de liquido insuficiente o escape visible,

excluyendo filtracimn normal.
o 'Cubierta aboyada o agrietada.

Vibraci6n o ruidoanormal.
Funcionamiento inadecuado o dificultad al

cambiar develocidad.
Embriague mecanico patina o vibVa.

Diferencial
I Nivel de liquido insuficiente o escape visible.

- excluyendo filtraci6n normal.
Aboyadura o grieta visible en la cubierta.
Vibraci~n o ruido anormal.

Sistema de Enfiamiento Sellos de conexi6n de bola defectuosos.
Nivel de liquido insuficiente a escape visible. Piezas estructtrales dobladas o daradas
Escape en el radiador. Barra de estabilizaci6n desconectada.
Bomba del agua defectuosa. Resorte roto.
Liquido anti-congelante con concentraci~n Amortiguador desconectado.

inadecuada para [a estaci~n del afo. Gomas del amortiguador darladas.
Bujes de goma datlado o no Io tiene.

Sistema Electrico Escape de liquido en el amortiguador.
Nivel de lic'uido o escape visible en el Malfuncionamiento del amortiguador.

acumulador. Mantas
Acumulador incapaz de arrancar el motor.
Alternador. generador o motor arrancador Profundidad del caucho menor de 2/32 de

defectuoso. pulgada.
Tamafio de Ilantas diferentes.

Sistema de Combustible "Daeio visible
Escape visible de combustible. Ruedas
Accesorios Daniados Trizaduras visibles, darlos o reparaciones.
Relojes o instrumentos de advertencia Pernos de montaje sueltos o que faltan.
Radio Sistema de Escape
Aire acondicionado
Calentador y descarchador Escapes visibles.
Ventanas
Luces de ta consola
Los procedimientos de inspecci6n y las especificaciones del departambento de
transportaci6n estan publicadas en el volumen 16 C.ER. (C6digo de Reglamentos
Federales) Parte 455. ,

t1VWI~Q'OOOf's75o~o1c,'

5275

Sistema de Frenos
Luz de advertencia dafadas.
Pedal no firme bajo presin. (Especificacidnes

Depto. Transportaci6n)
Juego insuficiente en el pedal. (Especificaciones

Depto. Transportaci6n)
No detiene vehiculo en linea recta.
Mangas dafadas.
Tamboro rotor muy delgados. (Especificaciones

del fabricante)
Espesor de bandas de frenos menor de 1/32 de

'pulgada. .

Unidad motriz dafada o tiene escape.
-Piezas dartadas. -

Sistema de Direcci6n
Juego excesivo en la guia. (Especificaciones

Depto. Transportaci6n)
Juego en [a conecci6n en exceso de V4 de

pulgada.
Guia se tranca.
Ruedas delanteras desalineadas.

(Especificaciones Depto. Transportacin)
Correasagrietadas o zafadas.
Nivel de liquido del recipiente al vacio
.inadequado.

Sistema de Suspensi6n 4

4 14tA He$/onca0ac*

.Q-4PI HV04&f2ICk

I I [

i

I
I
I
t
$

!

I

I

it. 24 Heo2(,0GI

4 1--4pt "22ol4SM0!~k

q*-,Opt Ht~cf~a

pt40 WH01-tCJa W22
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§ 455.6 Records. -
When you sell. a used vehicle, keep a

fully filled-in, legible copy of each
document that you used or received
under § § 455.2,455.3, and 455.5. Keep
these copies for three years from the
date of sale.

§ 455.7 Inspection standards.
To inspect any or all of the vehicle

systems for § 455.2(c), use the following
inspection procedure or any other
procedure-that would produce the same
results. For non-safety systems
(paragraphs (a}-{i) of this section), the
inspection procedure includes a test
drive, an examination under the chassis,
an examination under the hood. and a
walk-around inspection. For safety
systems (paragraphs (j)-{n) of this
section), additional inspection
procedures accompany each system.
When deciding whether an item is "OK"
or"Not OK," treat all vehicles the szrme;
do not use lower standards for older or
cheaper vehicles.

(a) Frame and body. (1) Frame-
apparent cracks, corrective welds or
rusted through;

(2) Dogtracks-bent or twisted frame;
(3) Inoperative doors.
(b) Engine. (1) Known or visible oil

leakage, excluding normal seepage;
(2) Cracked block or head;
(3) Belts missing or inoperable;
(4) Knocks or misses;
(5) Abnormal visible exhaust

discharge.
(c) Transmission and drive shaft. (1)

Improper fluid leyel or visible leakage,
excluding normal seepage;

(2) Cracked or damaged case, which is
visible;

(3) Abnormal noise or vibration;
(4) Improper shifting or functioning in

any gear;,
(5] Manual clutch slips or chatters.
(d) Differential. (1) Improper fluid

level or visible leakage, excluding
normal seepage;

(2) Cracked or damaged housing,
which is visible;

(3) Abnormal noise or vibration.
(e) Cooling system. (1) Improper fluid

level or visible leakage;
(2) Leaky radiator;,
(3) Improperly functioning water

pump;
(4) Inadequate antifreeze strength for

season of year.
(f) Electrical system. (1) Improper

fluid level or visible leakage of battery;
(2] Battery fails to start engine;
(3) Improperly functioning alternator,

generator, or starter.
(g) Fuel system. (1) Visible leakage.
(h) Broken accessories. (1) Guages or

warning devices;
(2) Radio;

(3) Air conditioner
(4) Heater and defroster
(5) Windbws;
(6) Dash lights.
(i) Exhaust system. (1) Apparent

leakage.
(j) Brake system.-Ceneral procedure.

Use 25 lbs. of force to test power-
assisted or full-power brakes (50 lbs. for
non-power brakes) unless a different
force is given below.

(1) Failure warning light (if original
equipment). Procedure: Apply the
parking brake and turn the ignition to
"start" or test by other means set by the
manufacturer to make sure the light
works.

(2) Brake system integrity. Procedure:
With the engine running on vehicles
equipped with power brake systems,
and the ignition turned to "on" In other
vehicles, apply a force of 125 pounds to
the brake pedal and hold for 10 seconds.
Make sure that there is no decrease in
pedal height and that the failure lamp
does not light.

(3) Brake pedal reserve. Procedure:
Depress the brake pedal fully (with the
engine running in vehicles equipped
with power assisted brakes). The pedal
travel must not be more than 80 percent
of the distance from the pedal's free
position to the floorboard or pedal stop.
This test is not needed for full power
(central hydraulic) brake systems or for
vehicles with brake systems designed to
work with more than 80 percent of pedal
travel.

(4) Service brake performance.
Procedure: With the tire pressure at the
manufacturer's specification, test by
either procedure (a) or (b):

(i) Roller-type or drive-on platform
procedure: Using either a drive-on
platform or a roller-type brake analyzer
which can measure equalization, make
sure that the forces applied by the front
brakes are within 20 percent of each
other and that the forces applied by the
rear brakes are within 20 percent of
each other. Follow the directions of the
maker of the test equipment.

(ii) Road test procedure: Drive on a
road that is level (not more than one
percent grade), dry, smooth, hard-
surfaced and free from loose material,
oil or grease. Make sure that the vehicle
stops from 20 miles per hour within 25
feet staying in a 12 foot-wide lane.

(5) Brake hoses and assemblies.
Procedure: Look at all the brake hoses to
make sure that the hoses do not touch
the vehicle's body or chassis and that
the hoses are not cracked, chafed or
flattened. Do not count a protective
device like a "rub ring" as part of the
hose or tubing. Examine the front brake
hoses through all wheel positions from
full left to right.

(6) Disc and drum condition.
Procedure: Remove at least one front
and one rear wheel and look (measure
as needed) to see if the drum diameter
and rotor thickness are within the
manufacturer's specifications. (Vehicles
built after January 1,1971 and some
earlier models have drums embossed
with the maximum safe drum diameter
dimension and the rotors embossed with
the minimum safe rotor thickness
dimension.]

(7) Fiction materials. Procedure: With
at least one front and one rear wheel
removed, look to see if the brake linings
or pads have cracks or breaks that
extend to rivet holes, except minor
cracks that do not impair attachment.
See if the drum brake linings are
securely attached to the brake shoes
and the -disc brake pads are securely
attached to the shoe plate. Measure to
see if there is at least one thirty-secohd
of an inch of lining left. (Withriveted
linings, measure the thickness of the
lining over the rivet heads. With bonded
linings or pads, measure the lining
thickness over the shoe surface at the
thinnest point on the lining or pad.)

(8) Brake structural andmechanical
parts. Procedure: With at least one front
and one rear wheel removed, look to see
if backing plates and caliper assemblies
are deformed or cracked; whether
system parts are broken, misaligned.
missing, binding or severely worn; and if
automatic adjusters and other parts are
assembled and installed correctly.

(9) Power brake unit.
Procedure: With the engine running,

look and listen to made sure vacuum
hoses are not collapsed, scraped,
broken, improperly mounted or leaking
audibly. Stop the engine and apply the
service brakes several times to destroy
vacuum in the system. Depress the
brake pedal with 25 pounds of force and
start the engine while maintaining that
force. The power assist is defective if
the brake pedal does not fall slightly
when the engine starts. (This testis not
needed for vehicles with full power
brake systems. The service brake
performance test is enough for those
vehicles.)

(k) Steering system.-{) System play.
Procedure: With the engine on and the

wheels in the straight ahead position,
turn the steering wheel in one direction
until there is a slight movement of a
front wheeL Turn the steering wheel the
other way until the same wheel again
moves slightly. If you had to turn the
steering wheel more than the distance
shown in Table L there is excessive lash
or free play in the steering system.
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Table I.-Steeling System Free Play Values
[In Inches]

Steering wheel diamneter Lash
16 or es... ""2
18 ............................... 2%

20 . ....... ............... 2
22 . ....... 2%

(2) Linkage play.
Procedure: Elevate the front end of the

vehicle to load the ball joints. Insure
that the wheel bearings are correctly
adjusted. Grasp the front and rear of a
tire and attempt to turn the tire and
wheel assembly left and right. If the free
movement at the front or rear tread of
the tire exceeds one-quarter inch there
is excessive steering linkage play.

(3) Free turning.

(5) Power steering system. Procedure:
Examine the fluid reservoir to see that it
has enough fluid. Check to see that the
pump belts are not cracked or slipping.

(1) Suspension system.-(1)
Suspension. Procedure: Examine the
front and rear suspension parts to make.
sure that the ball joint seals are not cut
or cracked; the structural parts are not
bent or damaged; the stabilizer bars are
connected; the springs are not broken or
extended by spacers; the shock absorber
mountings, shackles and U-bolts are
securely attached; rubber bushings are
not cracked, extruded out from or
missing from suspension joints; and the
radius rods are not missing or damaged.

(2) Shock absorber. Procedure:'Look
at the shock absorbers to make sure
their seals are not leaking (oil on the
housing leaking from within). Make sure
the vehicle does not rock freely more
than two cycles by pushing down on one
end of the vehicle, releasing and
counting the cycles. Repeat at the other
end of the vehicle. Test on a level
surface.

(m) Tires.--(1) Tread depth.
Procedure: make sure that the tread on
each tire is at least two thirty-seconds of
an inch deep. On passenger cars look for
exposed tread depth indicators (check
two adjacent major grooves at three
points about equally spaced around the
tire). On other vehicles, you may have to
measure tread depth with a tread gauge.

Procedure: Turning the steering wheel
through the limit of travel in both
directions. Feel for binding or jamming
in the steering gear mechanisms. (The
wheel should turn freely.)

(4) Alignment.
Procedure: Toe-in or toe-out must not*

be greater than 1.5 times the values
listed in the vehicle manufacturer's
service specification for alignment
settings as measured by a bar-type scuff
gauge or other toe-in measuring device.
Values to convert toe-in readings in
inches to scuff gauge readings in feet/
mile side-slip for different wheel sizes
are provided in Table II: Tire diameters
used in computing scuff gauge readings
are based on the average maximum tire
dimensions of grown tires in service for
typical wheel and tire assemblies.

(2) Type. Procedure: Look to make
sure that the tires on each axle are
matched in tire size designation,
construction and profile, and are not a
major deviation in size from the
manufacturer's recommendation. (Given
on a glove box sign in 1968 or later
passenger cars.)

(3) General condition. Procedure: Look
to make sure that the tires are free from
clunking, bumps, knots, or bulges
evidencing cord, ply, or tread separation
".from the casing or other adjacent
materials.

(4) Damage. Procedure: Look at the
tires and use a blunt instrument (to "
probe cuts or abrasions) to make sure
that the tire cords or belting materials
are not exposed.

(n) Wheels.-i) Integrity. Procedure:
Look at the wheels (tire rim, wheel disc,
and spider) to make sure that there are
no visible cracks, elongated bolt holes,'
or signs of repair welding.

(2) Deformation. Procedure: Use a
runout gauge and stand to make sure
that the lateral and radial runout of each
rim bead area is not more than one-
eighth of an inch .of total indicated
runrout. (Measure each wheel through a
full rotation.)

"(3) Mounting. Procedure: Make sure
all wheel nuts and bolts are in place and
tight.

§ 455.8 Declaration of Commission Intent
(a) This rule is intended to prevent the

unfair or deceptive acts or practices set
forth in 455.1(a). By requiring the
disclosures of this part, it is not the
Commission's intent to preempt state or
local laws, rules or regulations which
relate to vehicle condition or warranties
and which provide greater protection to
the consumer than this part provides. It
is also not the Commission's Intent to
preempt by this part other state or local
laws, rules or regulations which govern
aspects of used vehicle sales other than
those regulated by this part.

(b) If, upon application of an
appropriate state or local governmental
agency, the Commission determines that
any requirement of such state or local
government (1) affords protection to
consumers greater than the
requirements of this rule and (2) does
not unduly burden int6rstate commerce,
then that requirement shall be
applicable to the extent specified In the
Commission!s determination so long as
the state or local goveuiment
administers and enforces effectively any
such greater requirement.

(c) Applications for exemption should
be directed to the Secretary of the
Commission.'When appropriate,
proceedings will be commenced in order
to make a determination and will be
conducted in accordance with Subpart C
of Part I of the Commission's Rules of
Practice.

(d) These Rules, requirements and
declaration of intent and their
application are each separate and
severable.

By direction of the Commission.
Carol M. Thomas,
Secretary.
[FR Doc. 80-23903 Filed 8-6-80. 8:45 am]
BILLING CODE 6750-01-M

Table II.--Toe-in settings from vehicle.MFR's Servce SpecfIcabons

Nominal Readings In feet per mile srdeslp
,Wheel size tire

(included) diameter
(inches) Y,@" W 1" " Wsi" %" 7A" . " 9,is"

13 25.2 13.1 26.2 39.3 62.4 65.5 78.6 91.7 104.8 117.9
14 . 26.4 12.5 25.0 37.5 50.0 625 75.0 87.5 100.0 112.5
15 .......... 28.5 11.5 23.0 34.5 46.0 57.6 69.0 80.5 92.0 103.5
16......... 35.6 9.3 18.6 27.9 37.2 46.5 55.8 65.1 74.4 83.7
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Community Planning and
Development

24 CFR Part 590

[Docket No. R-80-854]

Urban Homesteading Program;
Implementation of Section 106 of the
Housing and Community Development
Amendments of 1979

AGENCY: Department of Housing-and
Urban Development/Office of the
Assistant Secretary for Community
Planning and Development.
ACTION: Interim rule.

SUMMARY: This interim rule would
implement Section 106 of the Housing
and Community Development
Amendments of 1979 (Pub. L. 96-153)
and the related Section 102(a) of the
Housing and Community Development
Amendments of 1978, (Pub. L. 95-557).
Section 106 authorized HUD to use
funds authorized by Section 810 of the
Housing and Community Development
Act of 1974 to reimburse the
Administrator of Veterans' Affairs and
the Secretary of Agriculture for
properties conveyed to a unit of general
local government, State or agency for
use in a HUD-approved.local urban
homesteading program.

Section 102(a) amends Section 810(f)
of the Housing and Commudity
Development Act of 1974 to allow for
the provision of lists of properties by the
Administrator of Veterans' Affairs.
DATES: Effective date: September
15, 1980.
Comment due date: October 6, 1980.
ADDRESS: Comments should be
addressed to: Rules Docket Clerk, Room
5218, Department of Housing and Urban
Development, Office of General
Consel, 451 7th Street SW.,
Washington, D.C. 20410. Please refer to
the docket number shown in the heading
of this interim rule.

"FOR FURTHER INFORMATIONCONTACT:
Lenore R. Siegelman, Urban
Homesteading Division, Office of Urban
Rehabilitation and Community
Reinvestment, Room 7176, Department
of Housing and Urban Development, 451
7th Street SW., Washington, D.C. 20410,
Telephone: (202) 755-6935.
SUPPLEMENTARY INFORMATION: This
interim rule is needed because earlier
Urban Homesteading Program
legislation limited the reimbursement for
federally-owned properties conveyed for

use in such local homesteading
programs to those held by HUD. Current
legislation authorizes that
reimbursement. HUD anticipates that
appropriations currently available for
reimbursement to the Federal Housing
Administration Funds will have been
authorized to reimburse the Department
of Agriculture and the Veterans
Administration as progosed in the
pending 1981 Appropriation Bill
presently under Congressional
consideration.'

A Finding of No Significant Impact
respecting the National Environmental
Policy Act of 1969 (24 CFR Part 590) has
been made in accordance with HUD
procedures. A copy of this Finding is
available for public inspectiorf during
regular business hours in the Office bf
the Rules Docket Clerk at the above
address. This interim rule was not listed
in the Department'§ semi-annual agenda
of significant regulations published in
the Federal Register on February .5, 1980.
Accordingly, Part 590 is amended to
read as follows:

PART 590-URBAN HOMESTEADING

Sec.
590.1 Scope of regulation.
590.3 Purpose of program.
590.5 Definitions.
590.7 Program requirements.
590.9 Listing of HUD-owned and VA-owned

properties.
590.11 Applications.
590.13 HUD Review ard Approval of

Application.
590.15 Urban Homesteading Agreement.
590.17 Transfer of HUD-Owned Properties.
590.18 Reimbursement to the Department of

Agriculture and to the Veterans
Administration.

590.19' Implementing Funds.
590.21 Reduction of Funds.
590.23 Program Close Out. [Reserved]
590.25 Retention of Records.
590.27 Audit.
590.29 Applicable Federal Laws and

Regulations.
590.31 HUD Review of Local Urban

Homesteading Agency's Performance.
590.33 Corrective and Remedial Action.
590.35 Evaluation by HUD.

Authority: Sec. 810 of the Housing and
Community Development Act of 1974, Pub. L.
93-383, as amended, 88 Stat. 633 (1Z U.S.C.
1706e)

§ 590.1 Scope of regulation.
(a) The policies and procedures in this

regulation are applicable to the approval
of urban homesteading programs
authorized by Section 810 of the
Housing and Community Development'
Act of 1974, as amended.

(b) This part includes the functions
and responsibilities of HUD and units of
general local government and States or
a designated public agency of a State or

unit of general local government with
regard to program requirements:
application requirements; submission of
applications; review and approval of
applications; transfer of HUD-owned
properties; property disposition
assistance; HUD program evaluation;
performance review; reimbursement by
HUD to the Department of Agriculture
and to the Veterans Administfation for
properties used in the urban
homesteading program and other
applicable Federal laws and regulations.

§ 590.3 Purpose of program.
The purpose of the urban home-

steading program is to utilize existing
housing stock to provide
homeownership, thereby encouraging
public and private investment in
selected neighborhoods and assisting In
their preservation and revitalization,
The program will provide for the
transfer without payment to States. or
units of general local government or
their designated public agencies
Federally-owned, unoccupied one- to
four-family residences requested by
such unit, State or agency for use in an
approved urban homesteading program.
Reservations under the Section 312
Rehabilitation Loan Program are
available to finance rehabilitation of
single family or multifamily homestead
properties, as well as other properties,
within the urban homesteading
neighborhoods.

§ 590.5 Definitions.
(a) "Act" means Title VIII, Section 810

of the Housing and Community
Development Act of 1974, as amended.

(b] "Agriculture'! means the U.S.
Department of Agriculture.

(c) "Agriculture- or VA-owned
property" means property to which the
Secretary of Agriculture or the
Administrator of Veterans Affairs holds
title.

(d) "Applicant" means any State or
unit of general local government that
applies to carry out an urban
homesteading program under these
regulations.

(e) "Homesteader" means an
individual or family who participates in
a local urban homesteading program by
accepting a property pursuant to the
requirements of § 590.7. For locally
owned property, it may also mean
cooperatives and condominium
associations.

(f) "HUD-owned property" means
property to which the Secretary of HUD
holds title.

(g) "Locally-owned property" means
any real biroperty which is improved
with a one- to four-family residence or a
multifamily residence not obtained from
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the Department of Housing and Urban
Development or from the Department of
Agriculture or the Veterans
Administration and to which the local
urban homesteading agency holds title.

(h) "Local Urban Homesteading
Agency" means a State, a unit of general
local government, or a public agency
designated by a unit of general local
government or a State, which must have
the authority to accept the transfer,
without payment, of Federally-owned
property.

(i] "Local Urban Homesteading
Program" means the operating
procedures, and requirements developed
by a local urban homesteading agency
in accordance with the provisions of
§ 590.7.

(j) "Neighborhood Strategy Area
(NSA)" means an area selected by a
recipient of Community Development
Block Grant (CDBG) entitlement funds
and designated in its Community
Development and Housing Plan for a
program of concentrated community
development activities which is defined
by the Community Development Block
Grant Regulations, Title 24, Chapter V,
Part 570, Subpart D, Section 570.301(c).

(k) Private non-profit entity,
neighborhood-based nonprofit
organization, Small Business Investment
Company and local development
corporation mean:

(1] A private nonprofit entity which is
any organization, corporation, or
association, duly organized to promote
and undertake community development
activities on a not-for-profit basis;

(2) A neighborhood-based nonprofit
organization which is an association or
corporation, duly organized to promote
and undertake community development
activities on a not-for-profit basis within
a neighborhood as defined pursuant to
this Part. An organization is considered
to be neighborhood-based if the majority
of either its membership, clientele, or
governing body are residents of the
neighborhood where activities assisted
under this Part are to be carried out;

(3) A Small Business Investment
Company (SBIC) which is an entity
organized pursuant to section 301(d) of
the Small Business Investment Act of
1958 (15 U.S.C. 681(d)), including those
which are profit making; and

(4) A local development corporation
which is an entity organized pursuant to
Title VII of the Headstart, Economic
Opportunity, and Community
Partnership Act of 1974 (42 U.S.C. 2981);
an entity eligible for assistance under
section 50Z of the Small Business
Investment Act of 1958 (15 U.S.C. 696), a
State development entity eligible for
assistance under section 501 of the
Small Business Investment Act of 1958

(15 U.S.C. 695). or other similar entity
incorporated pursuant to Federal, State.
or local law.
(1) "Secretary" means the Secretary of

Housing and Urban Development or any
person to whom the Secretary has
delegated authority for the urban
homesteading program.

(in) "Federally-owned properly"
means any real property:

(1) Which is improved with a one- to
four-family residence;

(2) To which the Secretary, the
Secretary of Agriculture or the
Administrator of Veterans Affairs holds
Title;

(3) Which is not occupied.
(n) "Section 312 Rehabilitation Loan

Funds" means loan funds authorized by
Section 312 of the Housing Act of 1964,
as amended to finance the rehabilitation
of urban homesteaded property, as well
as other property within the designated
,urban homesteading neighborhood.

(o) "Section 810 Funds" means the
funds authorized under Title VIII,
Section 810 of the Housing and
Community Development Act of 1974, as
amended to reimburse the Department
of Housing and Urban Development's
housing loan and mortgage insurance
funds for the fair market value of HUD-
owned properties transferred to local
urban homesteading agencies, and to
reimburse the Department of Agriculture
and the Veterans Administration for
their properties transferred to the urban
homesteading agency in accordance
with 590.18.

(p) "State" means any State of the
United States, or any instrumentality
thereof approved by the Governor. and
the Commonwealth of Puerto Rico.

(q) "Unit of general local government"
means any city. county, town, township.
parish, village, or other general purpose
political subdivision of a State; Guam,
the Virgin Islands, and American
Samoa, or in a general purpose political
subdivision thereof: The District of
Columbia the Trust Territories of the
Pacific Islands; and Indian tribes, bands,
groups, and nations of the United States,
including Alaska Indians, Aleuts, and
Eskimos.

(r) "Unoccupied residential property"
means either a Federally-owned
property or a locally-owned property
that is vacant.

(s) "Urban homesteading
neighborhood" means a geographic
area(s) approved by HUD for conducting
a local urban homesteading program
that meets the requirements of § 590.7.

(t) "VA" means the Veterans
Administration.

§ 590.7 Program requirements.
An applicant shall meet the following

requirements to qualify for assistance
under this Part:

(a) Designation of Urban
Homesteading Neighborhood. It shall
designate neighborhood(s) for carrying
out urban homesteading. An urban
homesteading neighborhood shall have
available HUD-owned properties;
HUD-owned plus locally-owned
properties; or pursuant to Section
312(a)(1][D) of the Housing Act of 1964,
as amended, and Title I of the Housing
Community Development Act of 1974, as
amended, locally-owned properties
within designated areas where eligible
community development block grant
activities are being carried out. An
urban homesteading neighborhood shall
be in the following areas:

(1) The same as or contained within
Neighborhood Strategy Areas
designated pursuant to the Community
Development Block Grant regulations
published March 1,1978, in the Code of
Federal Regulations, Title 24. Chapter V.
Part 570, Subpart D-Entitlement
Grants. § 570.301(c); or

(2) Another area designated by the
applicant, if:

(i) The applicant is not a recipient of
community development block grant
entitlement funds authorized by Title I
of the Housing and Community
Development Act of 1974;

(ii) The required public improvements
and services will be provided from
sources other than community
development block grants; or

(iii) The neighborhood selected for
urban homesteading requires some
improvements but not the concentrated
treatment required for a Neighborhood
Strategy Area.

(b) Development ofLocal Urban
Homestea&ngProgram. It shall develop
a program to convey unoccupied
residential properties to qualified
individuals or families. The program
shall provide for the following:

(1) Homesteader Selection. It shall
provide equitable procedures for
homesteader selection giving special
consideration to the homesteader's:

(i) Need for housing; and
(ii) Capacity to make or cause to be

made necessary repairs and
improvements.

(2) Conditional conveyance. It shall
provide for the conditional conveyance
of unoccupied. unrepaired residential
property to homesteaders. Property
received from the Federally-owned
inventory shall be conditionally
conveyed without substantial
consideration.

(3) Homesteader Agreement. It shall
provide for execution of a Homesteader
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Agreement between the local urban
homesteading agency and the
homesteader which shall require the
homesteader:

(i) To make or cause to be made any
repairs required to meet minimum local
health and safety housing standards
prior to occupying the property;,

(ii) To make or cause to be made
additional repairs and improvements
necessary to meet the applicable local
standards for decent, safe, and sanitary
housing within 18 months after
occupying the property and to comply
with any energy conservation measures
designated by the local urban
homesteading agency as part of the
repairs;

(iii) To occupy the property as
principal residence for not less than
three consecutive years from the initial
date of occupancy;

(iv) To permit reasonable inspections
at reasonable times by employees or
designated agents of the local urban
homesteading agency; and

(4) Revocation Upon Breach of
Agreement. It shall provide for the
revocation of the conditional
conveyance upon any material breach of
the agreement by the homesteader.

(5) Fee Simple Title. It shall provide
for the conveyance of the property from
the local urban homesteading agency to
the homesteader in fee simple title upon
full compliance with the terms of the
agreement between the local urban
homesteading agency and the
homesteader.

(6) Coordinated Approach Toward
Neighborhood ImprovemeYlts. It shall
provide a plan for needed public
improvements and services, and
community facilities in the Urban
Homesteading Neighborhoods.

(i) If the Urban Homesteading
Neighborhood is a Neighborhood
Strategy Area, then the coordinated
approach toward neighborhood
improvement for the area described in
the applicant's Community Development
Block Grant entitlement application,
pursuant to 24 CFR 570.304(b)(1)(i)
(Community Development and Housing
Plan) will satisfy this requirement. Such
an applicant will cite the appropriate
cross reference iM its applications.

(ii) For designated urban
homesteading neighborhoods that are
outside or mostly outside of Community
Development Block Grant Neighborhood
'Strategy Areas bf entitlement recipients,
the coordihated approach toward
neighborhood improvement plan shall
include:

(A) A brief description of the area's
need for revitalization, community
facilities, public services and
improvements and housing problems;

(B) A description of the plan that will
be implemented to meet the identified
needs for upgrading and improving the
area; and

(C) A description of the actions to
mitigate any adverse effects on low-and
moderate-income persons that may
result from implementing an urban
homesteading program in the designated
neighborhood.

§ 590.9 Usting of HUD-owned and VA-
owned properties.

In order to facilitate planning for the
urban homesteading program, the
Secretary of HUD and the Administrator
of Veterans Affairs shall, upon request
of a local urban homesteading agency,
provide a listing of all unoccupied one-
to four-family units to which HUD or VA
holds title, and which are located within
the jurisdiction of the urban
homesteading agency, except that
properties with executed repair or sale
contracts may be excluded from such
lists. \

§ 590.11 Applications.
(a) Submission Requirements.

Applications shall be submitted to the
HUD Area Office which has jurisdiction
over the applicant and shall consist of
the following.

(1) Standard Form 424, prescribed by
0MB Circular No. A-102;

(2) A description of the coordinated
approach toward neighborhood
improvement as required by
§ 590.7(b)(6). An applicant that is
applying for Commimity Development
Block Grant (CDBG) entitlement funds
may cite the appropriate cross reference
in its community development plan
pursuant to 24 CFR 570.304(b](1)(i)
(Community Development and Housing
Plan) to meet this requirement.

(3) A map of each proposed urban
homesteading neighborhood with
geographic boundaries indicated and
census tracts shown. The map shall
include:

(i) An estimate of the number and the
location of any locally-owned properties
to be coveyed to homesteaders during
the program's first year;,

(ii) An estimate of the number and the
location of any HUD-owned properties
requested for usein the proposed urban
homesteading program during the
program's first-year, and may include
data on Agriculture- and VA-owned
properties;_

(4) A description of the rehabilitation
financing plan to be used in the urban
homesteading neighborhood(s) which
shall include:

(i) An estimate and brief description
of terms.and conditions of the Federal,
State and/or local public funds and any

private funding sources that are to be
made available for interim and
permanent financing of rehabilitation;

(ii) The total number of residential
properties for rehabilitation (both
homestead properties and other
properties);

(iii) An outline of the applicant's
proposed schedule(s) and time periods
for committing rehabilitation loan funds
in its urban homesteading program.

(5) An implementation plan which
includes:

(i) The description of the public entity
that will carry out the program,
including any agreements with private
non-profit organizations, neighborhood-
based nonprofit organizations, small
business investment companies and/or
local development corporations, as
defined in Section 590.5(h) to provide
program related services (e.g.
"counseling" services to homesteaders,
marketing activities, neighborhood
improvements, financial assistance,
rehabilitation).

(ii) A timetable and methods to
accomplish the program which includes:

(A) Transferring properties from HUD,
and may include the transfer of
Agriculture- and VA-owned properties
to the local urban homesteading agency;

(B) Advertising residential properties
for homesteading purposes;

(C) Conveying unoccupied, unrepalred
residential property to homesteaders;
and

(D) A summary of the plan for
implementing neighborhood
improvements in accordance with
590.7(b)(6)(i}-(ii).

(b) Certifications. The applicant shall
submit certifications in such form as
HUDmay prescribe, providing
assurances that:

(1) Its governing body has duly
adopted or passed as an official act,
resolution, motion, or similar action
authorizing the filing of the application
including all understandings and
assurances contained in the application,

(2) It possesses the legal authority to:
(i) Acdept the transfer without

payment of Federally-owned property;
(ii) Convey residential property

received from HUD, Agriculture or VA
to homesteaders without any substantial
consideration, and

(iii) Assist in or undertake the
financing of the rehabilitation for
residential property conveyed to
homesteaders.

(3) It has:
(i) A form for conditional conveyance

as required by § 590.7(b)(2);
(ii) Equitable procedures for selecting

homesteaders as required by
§ 590.7(b)(1); and
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(ii) An urban homesteader agreement
required by § 590.7(b)(3).

(4) It will convey the residential
property received from HUD,
Agriculture or VA in fee simple title
without consideration to the
homesteader upon full compliance with
the terms of the agreement required in
§ 590.7(b)(3).

(5) It has, prior to submission of its
application:

(i) Provided citizens an adequate
opportunity to express preferences
about the proposed location of urban
homesteading neighborhoods; and

(ii) Provided citizens with adequate
information regarding the amount of
rehabilitation loan funds, and the
number of any Federally-owned
properties and/or locally-owned
properties to be homesteaded and the
coordinated approach toward
neighborhood improvement required by
§ 590.7(b)(6).

(6) It will submit any dnvironmental
information that may be requested by
HUD in meeting the Department's
environmental responsibilities under the
National Environmental Policy Adt of
1969.

(7) It will: (i) Not discriminate upon
the basis of race, creed, color, handicap,
sex, or national origin in the sale, lease,
or rental or in the use or occupancy of
the property conveyed in accordance
with this Part;

(ii) Comply with the requirements of
Title VI of the Civil Rights Act of 1964,
Title VIII of the Civil Rights Act of 1968;
and

(iii) Comply with Section 504 of the
Rehabilitation Act of 1973 -which
prohibits discrimination against the
handicapped in any program or activity
receiving Federal financial assistance.

(8) It will comply with the lead based
paint procedures set forth in 24 CFR Part
35 agreeing to:

(i) Assure the elimination of the lead
based paint hazards for which HUD will
not expend funds in residential
structures transferred under this Part;
and

(ii) Make notification to potential
homesteaders of the hazards of lead-
based paint poisoning in residential
units constructed prior to 1950.

(9) It will submit any information that
may be requested by HUD meeting the
Department's Responsibilities under the
National Historic Preservation Act of
1966 (Pub. L 89-665] and the
Preservation of Historic and
Archaeological Data Act of 1974 (Pub. L
93-291), including the procedures
prescribed by the Advisory Council on
Historic Preservation in 36 CFR Part 800.
and Executive Order 11593 on Protection

and Enhancement of the Cultural
Environment

(10 It will, upon conveyance of title
from HUD, Agriculture or VA assume
liability for injury and damage to
persons or property by reason of a
defect in the dwelling, its equipment, its
appurtenances, or any other reason.

(11) It will give HUD, Agriculture, VA
and the Comptroller General through
any authorized representatives access to
and the right to examine all records,
books, papers, or documents related to
the urban homesteading program.

(12) It will maintain in writing and on
file a description of its approved local
urban homesteading program for the
purposes of public information and
review.
(c) OMB Circular A-95, Part IL
(1) The applicant shall submit the

completed application to all appropriate
State and areawide clearinghouses prior
to, or concurrently with, the submission
of the application to HUD.

(2] The clearinghouses shall have
thirty (30) days to review the completed
application and transmit to the applicant
and to the appropriate HUD Area Office
any comments or recommendations.

(3) Clearinghouses will be of
assistance to the applicant and to HUD
if their reviews address the impact of
the proposal in revitalizing the
designated urban homesteading
neighborhood, the relationships of the
proposal to community and areawide
planning ania any other considerations
not reflected in the application which
would bear on the viability of the
proposal as well as the "subject matter
of comments and recommendations" in
Part L Attachment A of OMB Circular
No. A-95, Item 5, with emphasis on
consistency among State, areawide, and
local plans and compliance with
environmental and civil rights laws.

(4) If the A-95 review comments
contain any findings of inconsistency
with State, areawide, or local plans or
noncompliance with environmental or
civil rights laws, the applicant must
state how It proposes to resolve the
finding or state its justification for
proposing to proceed with the project
despite the findings developed through
the A-95 review process.

(5) HUD will not approve an
application until all comments have
been received and considered from the
clearinghouses or until the end of the
thirty-day review period, whichever
occurs first.

(6) HUD shall notify the
clearinghouses of actions taken on all
applications reviewed within seven
working days by use of Standard Form
424. When HUD makes approval
following clearinghouse

recommendations against approval or
approval only with specific and major
substantive changes, the clearinghouse
will be provided an explanation for such
approval with the HUD submittal of SF
424.

(d) Application Submission.
Applications shall be submitted, at
anytime, to the HUD Area Office which
has jurisdiction over the applicant.

§ 590.13 HUD review and approval of
application.

The appropriate HUD Area Office will
review the application and will approve
the proposed local urban homesteading
program, unless the HUD Area Office
determines that it does not comply with
the requirements of this Part and other
applicable laws and regulations.
Approval of the application does not
however, obligate HUD or Agriculture or
VA to transfer a specific number of
properties or particular properties
identified in the application. If the
application is disapproved, the applicant
shall be informed in writing of the
specific reasons for the disapproval.

§590.15 Urban homesteading agreement.
(a) Upon approval of the proposed

local urban homesteading program. the
appropriate HUD Area Office will sign
an Urban Homesteading Agreement
with the local urban homesteading
agency. The regulations of this part
become a part of the agreement.

(b) The agreement is renewable on an
annual basis: Provided, That-

(1) The local urban homesteading
agency has carried out its program
substantially as proposed and approved,
and

(2) The local urban homesteading
agency has a continuing capacity to
carry out the approved program in a
timely manner including the selection of
homesteaders, the conveyance of
residential property to homesteaders,
the implementation of its interim and
permanent financing plan(s), the
completion and quality of the housing
rehabilitation and the implementation of
its coordinated approach toward
neighborhood improvements.

§590.17 Transfer of HUD-owne4 property.
(a) Property Disposition Assistance.

HUD's property disposition activity
shall support the Urban Homesteading
Program as follows:

(1) Upon the signing of the Urban
Homesteading Agreement as required in
§ 590.15 but prior to the initial selection
of any HUD-owned property, a local
urban homesteading agency may
request HUD to suspend its routine
property disposition activity for up to 45
days in the designated urban

52765
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homesteading neighborhood(s). Based
upon this request, HUD shall state in
writing the starting and closing dates of
the suspension of property disposition
activity for all HUD-owned properties
except those for which there are repair
or sales contracts.

(2) The HUD Area Offices shall
develop and implement a property
disposition plan for HUD-owned
properties in the designated urban
homesteading neighborhood which is
consistent with the local urban
homesteading program. This plan shall
include the following procedure:

(i) As soon as feasible, but in any
event not later than ten days, after
receipt of notice of property transfer and
application for insurance benefits to
HUD for an HUD-owned unoccupied,
one- to four-family residence in an
approved urban homesteading
neighborhood, the HUD Area Office
shall notify the local urban
homesteading agency of the potential
availability of the property for
homesteading. The notification shall be
in writing and shall include the street
address and zip code and shall inform
the local urban homesteading agency
that it has thirty days from the date of
the notice to inform the Area Office if it
wishes to use the property for
homesteading.

(ii) The Area Office shallnot approve
a property disposition program for that
property until the local urban
homesteading agency has informed that
Area Office, in writing, whether or not it
intends to use the property in the urban
homesteading program or until 30 days
have expired from the date of HUD's
notice to such agency, whichever comes
first. The Area Office manager may
extend the thirty (30) day deadline, if the
Area Office Manager makes a
determination that notification by the
local urban homesteading agency within
thirty (30) days is impractical. The title
for any property requested in
accordance with this procedure shall be
transferred to a local urban bomb-
steading agency if such property meets
the conditions for transferring HUD-
owned properties listed in § 590.17(b).

(b) Conditions for Transferring HUD-
Owned Properties. Except as provided
in § 590.17(c) below, HUD shall transfer
the title of HUD-owned properties to a
local urban homesteading agency,
without receiving payment from such
agency, if the following conditions are
met:

(1) The local urban homesteading
program has been approved by HUD;.

(2] The properties requested by the
local urban homesteading agency are in
a designated urban homesteading
neighborhood(s);

(3) The HUD Area Office has reserved
the necessary Section 810 funds to
reimburse HUD's housing loan and
mortgage insurance accounts for the
residential property to be transferred;

(4) The requested property is HUD-
owned unoccupied, unrepaired and a
repair or sale contract has not been
signed;

(5) The requested property is
determined to be suitable for the
approved local urban homesteading
program by the Area Office. In making
this determination the Area Office will
.take into account the following factors:

(i] The value of the property. The
value of the property shall not exceed
$15,000 for a one unit single family "
residence or an additional $5,000 for
each unit of two- to four-family
residences. To compute this value, HUD
shall estimate and deduct from the
appraised as is fair market value of the
property the cost of continued care and
handling for the average length of time
for that area that such property might
remain in HUD's inventory if it were not
transferred to a local urban
homesteading agency;

(ii) The estimated cost of housing
repairs required. The cost of required
repairs shall not exceed the applicable
statutory limit of the Section 312
rehabilitation loan program;

(iii) The Area Office Manager may
authorize on a property by property or
program by program basis the transfer
of HUD-owned property:

(A) Whose value exceeds the
limitations, cited in paragraph (b)(5)(i) of
this section, if the benefit to the
community, expected from the expedited
occupancy of the property and the
reduction of difficulties and delays (such
as vandalism to property),that HUD
typically encounters in the disposition
and sale of property, warrant the
additional cost to the Federal
Government;

(B) For which the value of housing
repairs exceeds the limitation, cited in
paragraph (b)(5)(ii) of this section, when
the value of such repairs in excess of the
applicable loan limit of the Section 312
loan program will be provided by the
homesteader or through other local
resources other than Section 312
rehabilitation loan funds.

(c) Exceptions. (1) If a local urban
homesteading agency fails to accept title
within thirty (30) days of the agency's
selection of a HUD-owned property
made available in accordance with
§ 590.17(b)(1)-(5), the Area Office may,
approve an alternative disposition plan
for the property. The Area Office
Manager may extend, for a reasonable
period of time, this thirty (30) day
deadline if the Area Office Manager

makes a determination that acceptance
of title by the local urban homesteading
agency within thirty (30) days of
property selection is impractical.
• (2) A property otherwise eligible for

transfer to a local urban homesteading
agency may be used to meet higher
priority needs if the Area Office
Manager makes a determination in
writing that such property is essential to
meet an existing legal obligation such as
the following:

(i) Settlement of Sales Warranty
claims;

(ii) Settlement of section 518 claims
for critical structural defects in one- to
four-family dwellings with certain
mortgages Insured by HUD;

(iiI) Emergency housing needs:
(disaster housing and urgent public
housing needs);

(iv) Reconveyance for noncompliance
with regulation 24 CFR Sec. 203.383;

(v) Reconveyance pursuant to Civil
Frauds Act settletent; and

(vi) Reconveyance where the
mortgage was never insured.

(3) A property otherwise eligible for
transfer to a local urban homesteading
agency for use in its HUD approved
homesteading program, may instead be
made available to private non-profit
organization, a local development
corporation or a neighborhood nonprofit
organization as defined In Section
590.5(h) if the Area Office Management
determines in writing that such transfer
will serve the community's best interest
and is consistent with the goals of the
local urban homesteading program. Such
transfer does require concurrence of the
local urban homesteading agency or the
local government.

§ 590.18 Reimbursement to the
Department of Agriculture and to the
Veterans Administration.

(a) The Secretary of HUD Is
authorized to reimburse the Secretary of
Agriculture and the Administrator of
Veterans Affairs in an agreed amount,
out of Section 810 funds, for property
which

(1) Is improved with a one- to four-
family residence;

(2) Is not occupied;
(3) Is located in an urban

homesteading area, in a locality which
has an approved urban homesteading
program;

(4) Has been approved for urban
homesteading use by the locality and by
the HUD Area Office;

(5) Has a value not in excess of
$15,000 for a one-unit single-family
residence or an additional $5,000 for
each unit of two- to four-family
residences;
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(6) Is conveyed to a local urban
homesteading agency for use in an
approved local urban homesteading
program.

(b) The reimbursement shall not
exceed an amount certified by
Agriculture or VA to be a fair value
based on the lesser of The market value
and the amount of the claim plus the
expenses connected with Federal
ownership.

§ 590.19 Implementing funds.

HUD will reserve or otherwise
provide available Section 810 funds and
Section 312 rehabilitatioh loan funds
necessary to assist in implementing an
alproved local urban homesteading
program. The Section 810 funds may not
be used to reimburse local homesteading
agencies for administrative costs nor,
may they be used to acquire property
other than through reimbursement for
property owned by the Secretary of
HUD, the Secretary of Agriculture, and
the Administrator of Veterans Affairs.

§ 590.21 Reduction of funds.

The Secretary reserves the right to
reduce any Section 810 allocation or
Section 312 rehabilitation loan funds
earmarked, reserved or targeted for a
local urban homesteading agency should
such agency not meet the schedules for
use of such funds required in
§ § 590.11(a}(4)(iii) and 590.11(a)(5)(ii)
(A) and (C], and does not comply with
the statutory and regulatory
requirements of this part or fails to carry
out its program as approved.

§ 590.23 Program close out [Reserved]

§ 590.25 Retension of records.

Financial records, property
disposition documents, supporting
documents, statistical records, and all
other records pertinent to the urban
homesteading program shall be retained
b6y the local urban homesteading agency
for a period of three years from the date
of the program closeout.

§ 590.27 AudiL

The Secretary, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have access to all books, accounts,
records, reports, files, and other papers
or property of local urban homesteading
agencies pertaining to funding
assistance related to this part and HUD-
owned property transferred under this
part for the purpose of making surveys,
audits, examinations, excerpts, and
transcripts.

§ 590.29 Applicable Federal laws and
regulations.

(a) Nondiscrimination. Every phase of
an approved local urban homesteading
program is to be implemented in
accordance with the requirements of
Title VI of the Civil Rights Act of 1964
and Title VIII of the Civil Rights Act of
1968. Approved local urban
homesteading programs shall also
comply with Section 504 of the
Rehabilitation Act of 1973 which prohibits
discrimination against the handicapped.

(b) National Environmental Policy
Act. In implementing and administrating
the Urban Homesteading Program. HUD
shall comply with the National
Environmental Policy Act of 1969 and all
rules, regulations, and requirements
issued pursuant thereto.

(c) National Historic Preservation
Act. In implementing and administering
the Urban Homesteading Program, HUD
shall comply with the National Historic
Preservation Act (Pub. L 89-665), the
Preservation of Historic and
Archeological Data Act of 1974 (Pub. L
93-291). including the procedures
prescribed by the Advisory Council on
Historic Preservation in 36 CFR Part 800,
and Executive Order 11593 on Protection
and Enhancement of the Cultural
Environment.

(d) Lead-Based Paint Poisoninq
Prevention Act. Local urban
homesteading agencies shall comply
with the Department's Lead-Based Paint
Regulations (24 CFR Part 35) issued
pursuant to the Lead-Based Paint
Poisoning Prevention Act (42 U.S.C. 4831
et seq.) requiring prohibition of the use
of lead-based paint; elimination of
immediate lead-based paint hazards in
any residential structure transferred
under this part; and notification of the
hazards of lead-based paint poisoning to
potential homesteaders in residential
units constructed prior to 190 and
assisted under this parL

(e) Acquisition and Relocation. If a
local urban homesteading agency
acquires real property for an urban
homesteading program approved under
the regulations in this part, It shall
comply with HUD relocation and
acquisition regulations at 24 CFR Part
42.

§ 590.31 HUD review of local urban
homesteading agency's performance.

(a) HUD will review each local urban
homestehding agency'sperformance at
least annually to determifie whether:.

(1) The program complied with the
requirements of Title VIII, Section 810,
of the 1974 Act, as amended, the
implementing regulations, and other
applicable laws and regulations;

(2) The local urban homesteading
agency has carried out its program
substantially as proposed and approved;
and

(3) The local urban homesteading
agency has a continuing capacity to
carry out the approved program in a
timely manner.

(b] In reviewing a local urban
homesteading agency's performance.
HUD will consider all available
evidence which may include, but need
not be limited to the following:

(1) Records maintained by the local
urban homesteading agency;

(2) Results of HUD's monitoring of
local urban homesteading agency's
performance;

(3) Audit reports whether conducted
by the local urban homesteading agency
or by HUD auditors; and

(4) Records of comments and
complaints by citizens and
organizations, or litigation.

§ 590.33 Corrective and remedial action.
When HUD determines on the basis of

its review that there is a deficiency in
the local urban homesteading agency's
performance, the HUD Area office shall
take one or more of the following
corrective or remedial actions that are
appropriate for the circumstances:

(a) Issue a letter of warning that
advises the local urban homesteading
agency of the deficiency and puts it on
notice that more serious corrective and
remedial actions will be taken if the
deficiency is not corrected or is
repeated;

(b) Advise the local urban
homesteading agency to suspend.
discontinue or not incur costs for the
defective aspect(s) of the local pr6gram;

(c) Condition the renewal of the
Urban Homesteading Agreement if there
is substantial evidence of a lack of
progress, noncompliance, or a lack of a
continuing capacity. In such cases, the
reasons for the conditional renewal and
the actions necessary to remove the
condition shall be specified; or

(d) Cancel the Urban Homesteading
Agreement and explain the reasons for
such action.

§ 590.35 Evaluation by HUD.
Local urban homesteading agencies

shall supply data or make available
such records as are necessary for the
completion of HUD's annual evaluation
of the Urban Homesteading Program.

In accordance with Section 7(o](4) of
the Department of HUD Act. Section 324
of the Housing and Community
Amendments of 1978, P.L 95-557, 92
Stat. 2060, this rule has been granted
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waiver of Congressional review
requirements in order to permit it to take
effect on the date indicated.

Issued at Washington, D.C. on July 31, 1980.
Robert C. Embry, Jr.,
Assistant Secretary for CommunityPlanning
and Development.
111R Doc. 80-23953 Filed 8-6-M. 8:45 am]

BILLING CODE 4210-01-M
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all This Is a voluntary program. (See OFR NOTICE
documents on two assigned days of the week 41 FR 32914. August 6, 1976)
(Monday/Thursday or Tuesday/Friday).

Monday Tuesday Wednesday TM24" Fdday

DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS
DOT/COAST GUARD USDA/APHIS DOT/COAST GUARD USDA/APHIS
DOT/FAA USDA/FNS DOT/FAA USDA/FNS
DOT/FHWA USDA/FSQS DOT/FHWA USDA/FSOS
DOT/FRA USDA/REA DOT/FRA USDA/REA
DOT/NHTSA MSPB/OPM DOT/NHTSA MSPB/OPM

DOT/RSPA LABOR DOT/RSPA LABOR
DOT/SLSDC HHS/FDA DOT/SLSDC HHS/FDA
DOT/UMTA DOT/UMTA
CSA CSA

Documents normally scheduled for publication on Comments on this program are si Invited, the Federal Register, National Archives and
a day that will be a Federal holiday will be Comments should be submitted to the Records Service, General Services Admirnistration.
published the next work day following the Day-of-the-Week Program Coorcinator. Office of Washingtmo, D.C. 20408
holiday.

REMINDERS

The "reminders" below identify documents that appeared in issues of
the Federal Register 15 days or more ago. Inclusion or exclusion from
this list has no legal significance.

Rules Going Into Effect Today
AGRICULTURE DEPARTMENT
Office of the Secretary-

45887 7-8-80 / Amendment of certification of essential
agricultural uses and requirements; Natural Gas Policy Act
FEDERAL COMMUNICATIONS COMMISSION

46406 7-10-80 / FM broadcast stations in Bonita Springs, Goulds,
and Homestead, Fla.; change to table of assignments

45593 7-7-80 / FM broadcast stations in Centralia, Mo.; changes
in table of assignments
INTERIOR DEPARTMENT
Indian Affairs Bureau-

45909 7-8-80 / Rights-of-way over Indian lands

Ust of Public Laws
Last Listing August 6,1980
This is a continuing listing of public bills from the current session of
Congress which have become Federal laws. The text of laws is not
published in the Federal Register but may be ordered in individual
pamphlet form (referred to as "slip laws") from the Superintendent
of Documents, U.S. Government Printing Office, Washington, D.C.
20402 (telephone 202-275-3030).
S. 2995 / Pub. L 96-321 To allow the transfer of certain funds to

fund the heat crisis program. (Aug. 4,1980; 94 Stat 1001)
Price $1.

LR. 6666 / Pub. L 96-322 To revise the laws relating to the Coast
Guard Reserve. (Aug. 4. 1980; 94 Stat 1002) Price 51.25.

H.R. 5580/ Pub. L 96-323 North Atlantic Treaty Organization
Mutual Support Act of 1979. (Aug. 4, 1980; 94 Stat 1016)
Price $1.




